This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  LIBRARY 


Received         APR    2  5    1933 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


Digitized  by 


Google 


m 


VYAVASTHA-DARPANA,  ^ 

A   DIGEST 


HINDU   LAW, 

AS  CURRENT  IN  BENGAL, 

ffG    VTA-VABTHiS    OB  FRDTCIPLES    BEDUCED    FROM    8AN8IC1UT    BOOKB  OF 
'F«BA.^***^*1     At3TH0RITy,   VJ^  ;^THE    DITA-BHIga,    DlYA-TATTWl,    I>iYA- 
lUSAMA-SASGRAHA,  &C,,  WITH  AUTHOEITIES  AND    INTKIll'ttKTATIONa,  hCy 
imoM    THOSE    nooKB  AND  OTHER  SOURCES,  ANNOTATIONS  FRoSi  THE 

panrcTPLEs  anh  elements  of  hindiS  law,  Slc,  also  prece- 
dents   OF    THE    PRIVY   COUNCIL,    THE    LATE    BUDDER  AND 
SUPREME    COURTS^    THE    PBESENT    HIGH    COURTS    OP 
CALCUTTA,   ALLAHABAD,   BOMBAT,  AND  MADRAS; 
A.L80  ADMITTED   LEGAL  OPINIONtJ,    AND 
REflPONSA  PaUDENTUM, 


SHTAMACHAEAN  SARKAB  VIDYA-BHUSHAN, 

P|£LOW   OT  THE   CaUCUTSA   UnIVETHIITT,   LATE   TaOORE   LaW   PhOFESSOR,    AuTHOR 

or  TWO  DiQS&TS  OF  Mcjbamhad&n  Law,  of  thb  YiAVASTHA-CHAir- 

DRIsi,   AND   OTHER  WORICQ- 


Complete  m  one  Volumb 
IN  TWO  PARTa 


THIRD  EDITION 

Enlaeged  and  Imfroved. 


*'  Lav  Ii  the  Wtig  qf  kfn^,  t^r  moro  powfliful  and  rigid  tbun  tbe^ ;  nokhing  ei\n  he  m^hUwr  thun 
b  Jgnf,  UjnrjMve  lid,  ««  b  j  uiat  of  tlio  liighest  motiarclif  aYon  the  -weak  mi^y  prom!  over  ILe  btroiig." 

A  text  of  th©  Frda  tm^sUted  by  Sir  W,  Jonoi, 
according  to  the  gloas  of  Saiwtetra. 


CALCUTTA; 

Pkntjed  by  I,  C,  Bos«  k  Co.,  Stanhope  Press,  24&,  Bow-Bazar  Street, 
AjfD  Published  bt  DirfANiTS  SARKiB,  70,  Jaun  Bassar  Street. 


1883. 

[  All  rights  reserved.  ] 


R   CAM  BR  A  V  ft  Co., 

£yiH^  &  ORIENTAL 
BooltMirem,  Pubrieiert.  Prialfi 

::.-.:::..dbyGOQgie 


^ 


>^<t' \Bivici(i:X;  -^ ' '  "'^v 


APR  25  1933 
4I  vVlli 


Digitized  by 


Google 


n 


OPINIONS  ON  THE  FIRST  EDITION. 


Baboo  Shama  Churn  Siboar. 
Mt  bbab  Sir^ 

I  am  extremely  sorry  that  pressure  of  business  has  pre- 

^vonted  me  from  examining  your  book  as  attentively  as  I  wished  and 

still  hope  to  do.    The  passages  at  which  I  have  looked  seem  to  me  to 

affoid  very  satisfactory  proof  of  your  industry,  research,  and  learning; 

ai^lhope  thatyou  will  soon  find  time  to  complete  a  work  which  will, 

I  think,  do  you  credit,  and  be  useful  to  all  who  in  this  country  are 

eonoemed  in  the  administration  of  justice  or  the  exposition  of  Hindu 

Iaw.  ^ 

Yours  very  faithfully, 

*  18M  March  1859.  Jambs  Wm.  Colvilb. 


BxAB  Sir, 

I  thank  you  for  the  precious  present  of  a  copy  of  the  first 
▼tcdume  of  your  Vyavasthd-Darpana.    On  a  cursory  perusal  of  several 
portions  of  the  work,  I  am  justified  in  pronouncing  it  to  be  an  indis-i 
peosable  companion  to  the  judge,  the  pleader,  and  the  legal  student 
in  Bengal.    I  cannot  sufficiently  admire  the  spirit  of   research,  zeal, 
and  industry  with  which  you  havd"  collected  useful  information  from 
Taried  and  scattered  sources,  and  the  talent  you  have  displayed  ia 
their  judicious  arrangement,   whereby  you  have  rendered  the  most 
intricate  branch  of  the  Hindii  Law  level  to  all  capacities  and  the  most 
easy  of  reference.    You  have  quoted  the  most  reputed  Sanskrit  author- 
ities of  the  Bengal  School,  and  given  literal  and  terse  Bengali  versions. 
I  fully  concur  with  you  in  believing  that  a  vernacular  translation 
of  a  comprehensive  Digest  of  the  Hindti  Law  will,  in  a  great  measure, 
correct  the  evil  of  the  non-discussion  of  any  poiats  of  this  law  in  the 
loiver   courts,  and  deeply  regret  that,  owing  to  an  unfortunate  cir- 
ciDBstance,  the  continuation  of  Macnaghten'sPrecedents,  down  to 
the  present  time,  is  impracticable. 

I  conclude  with  recommending  the  work  to  public  patronage,  and  ' 
expressing  a  hope  that  the  success  of  your  present  undertaking   will 

%  ituite  you  to  further  useful  pursuits. 

I  remain, 

Suihachara,  lith  December  1869.  Your  obedient  Servant, 

Radha  Kaunt. 
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Mt  deab  Sift, 

I  hsLYO  perused  your  Vtfavasthd^arpana,  and  have 
much  pleasure  to  state  that  the  work  is  ably  edited  i^nd  is  highly 
creditable  to  you.  The  digested  index  of  the  Vyavasthde  and  pre- 
cedents, contained  in  the  w(»rkf  is  so  oarefoUy  and  ^ystematioany 
arranged  that  it  will  afford  every  facility  for  reference  on  the  Hlndii 
Law  as  current  in  Bengal ;  and  I  cannot  but  give  you  due  <sredit  for 
the  amount  of  tesearoh  and  industry  bestowed  in  eompiUng  it 

The  work  in  question  will  be  highly  useful  to  idl,  and  partiomkirfy 
to  those  in  the  legal  profession ;  and  I  hope  it  wiU  meet  with  4ue 
support  from  the  public. 

Yours  faithfully, 
10th  December  1859.  Feosunno  Coomae  Iaqou. 


Mt  dear  Sib, 

I  have  perused  your  work  on  the  Hindu  liaw  with  mudi 
attention.    I  think  you  have  been  singularly  felicitous  in  xsoUecting 
and  digesting  the  materials  on  the  different  points  of  the  law,  parti- 
cularly those  on  which  differences  of  opinion  have  prevailed.    Your 
work  supplies  some  omissions  in  Sir  W.  Macne^hten  and  other  writers^; 
and  you  have  done  great  service  to  those  who  have  occasion  to  resort 
to  law,  by  bringing  to  bear  the  most  approved  and  governing  deci- 
sions of  the  highest  courts  on  difficult  and  intricate  points,  about 
which  learned  Pandits  are  disagreed.     I  can  assure  you  that,  during 
the  short  time  the  work  has  been  in  my  hands,  I  have  consnited  th^ 
work  on  more  than  one  important  occasion  with  great  advantage.    To 
my  mind  it  is  an  iudispensable  companion  for  every  pleader ;  and  no 
court  which  has  to  adjudicate  on  points  of  HindCi  Law  ought  to  bo 
without  it  for  constant  reference. 

Yours  sincerely, 
SOth  December  1859.  Buma  Pbosaud  Rot. 
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No.  2251. 
*}      From 
;  LORD  H.  ULICK  BROWNE, 


}       To 


Register  of  the  Sudder  t)ewany  Adawlut, 

E.  H.  LUSHINGTON,  Esq., 

Secretary  to  the  Government  of  Bengal. 

Dated  Calcutta,  the  9tli  December  1861. 

I  AM  directed  to  acknowledge  the  receipt  of  Mr.  Under  Secretary 
Bell's  letter,  No  429B.,  dated  the  14th  March  Ust,  forwarding,  for 
the  Court's  opinion  as  to  its  merits  and  utility,  the  first  volume  of  a 
work  on  Hindoo  Law  in  Sanscrit,  Bengalee  and  English,  by  Baboo 
Shama  Churn  Sircar. 

2.  In  reply  I  am  directed  to  state  that  the  object  of  the  author  in 
compiling  the  work  is  fully  set  forth  in  his  preface  (pp.  zxxii— xzxiz), 
and  the  Court  think  that  the  work  in  question,  which  is  one  of  great 
accuracy  and  learning,  being  in  the  vernacular  as  well  as  in  the 
English  language^  will  be  a  most  useful  work,  and  one  which  will 
afford  to  the  Subordinate  Courts,  and  to  the  Pleaders  attached  to 
them,  the  means  of  acquiring  a  practical  knowledge  of  the  Hindoo 
Law^  which  is  now  scarcely  attainable  by  them  for  want  of  a  good 
work  of  reference.  They  accordingly  recommend  the  work  for  the 
patronage  of  the  Lieutenant-Governor. 

I  have,  &c., 
(Signed)        H.  U.  Browne,  Register. 
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ERRATA,    CORRIGENDA 

OF  PRINCIPLES- 


for  "is  also" 
"can" 
'^  such  reversionary  heir" 


60      9      „  "heritable  right" 


86 
86 

127 

131 

136 

136 

139 

143 

152 

166 

177 

190 

216 

231 

231 

249 

412 


4 
9 

21 
38 
18 
29 
2% 
7 

10 

15 

5 

40 

30 

4 

5 

5 

18 


read  "  is  held." 
„     "  is  competent  to." 
„     "reversionary    heir    of   her 

husband." 
„     "heritable     right,    without 
death,  natural  or  civil." 
„     "the  rest  of  the." 
iidd  "  though  enumerated  in  the 
order  of  succession." 
„     "/6ui." 
.  read  "  160." 


„  "other" 
after  "succession" 

after  "property" 
for  « 159" 
omit "  son."    n 

for  "  in  the  preceding  page"      „     "  in  page  134." 
€idd  "  Yide  Precedents,  page  751." 
„    "899,  900." 

after  "supplied"  ...  add  "to  the  widow  and  the  like." 

add  "  Vide  Precedents,  pages  883—391." 
after  "  grandfather"  ...  add  "  great-grandfether." 

after  "  who  is"  ...     „     "  impotent  and." 

for  "562"  ...  rearf"560." 

" a  maiden"  ...     „    "an  unmarried^" 


]]  "Section  VI" 


9} 


"196." 
"Section  VII." 


OF  PRECEDENTS. 

Page. 

Line. 

7 

31 

omit  the  whole  line. 

17 

7 

for  "105" 

...  read  "  199    217." 

23 

18 

„  "Respondents" 

...    „     "Respondent." 

68 

2 

„  "1862" 

...     „     "1852." 

70 

20 

„  "1874" 

...     „     "1864." 

86 

34 

„  "  (Plaintiffs,)  Respondents"  „     "  (Plaintiff,)  Respondent." 

91 

37 

„  "Rabi-uddin" 

...     „     "  Rahimuddin." 

110 

23 

„  "she" 

a  if  " 
...      „         It. 

118 

18 

„  "Ibid:' 

...     „    "W.  R." 

159 

18 

„  "Choudhuri" 

...     „     "Chakrabartty." 

259 

22 

after  "iWci." 

...  add  "Section  vi." 

263 

8 

for"v" 

...  read^'Ti." 

353 

10 

„  "29" 

...    „    "23." 

870 

7 

„  "that" 

...    „     "what" 

823 

Head,,  "Exclusion" 

...    „    "  Minority  and  Guardianship 

825 

» 

»               » 

•••        99                     99                                          99 

827 
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»                             99 
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829 

» 
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J»                            99 
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„  "Chapter IV" 

...    „    "SectioBV." 
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PREFACE 

To  THE  PiBST  Edition. 

The  HiNDtJ  La.w  is,  according  to  our  belief,  of 
divine  origin.  It  is  termed  Smriii  (remembrance)  or 
what  was  remembered,  in  contradistinction  to  the  Veda, 
which  is  denoted  Sruti  (audition)  or  what  was  heard.* 
The  Smriti  was  revealed  by  the  Self-Exiatent  to  Manxt, 
who  remembered  and  taught  it  to  MAKicHi  and  nine 
other  sages,t  one  of  whom,  Bhriqu,  being  appointed  by 
Manit  to  promulgate  his  laws,  communicated  the  whole 
to  the  JBLishis.X 

The  Smriti  comprises  three  Jcdndas  or  adhydyaa 
(books  or  parts.)  The  dchdra  (ritual,)  which  comprises 
rules  for  the  observance  of  religious  rites  and  ceremonies, 
social  usages,  and  moral  duties  of  the  different  castes; 
the  vyavahdra  (civil  acts  and  rules,)  which  embraces  as 
well  forensic  law  and  practice  as  rules  of  private  acts  and 
contests;  and  the  Prdyashchitta  (expiation,)  which 
prescribeiS  the  atonement  or  religious  penalty  for  sin.  The 
general  body  of  law  comprehending  all  these  is  denomina- 
ted the  Dharma  Shdstra. 

The  Dharma  Shdstra  is  to  be  sought  primarily  in 
the  Sanhitda  (collections  or  institutes)  of  the  holy  sages, 
whose  number  according  to  the  list  given  by  JIgna- 

♦  By  these  terms,  it  is  signified  that  in  the  Veda  the  words  of  revela- 
tion are  preserved,  while  iu  the  system  of  law  the  sense  is  recorded  either  in 
the  divine  words  or  other  equivalent  expressions.  The  Veda  chiefly  concerns 
religion,  but  contains  a  few  passages  directly  applicable  to  jurisprudence. 

t  MABiOHI,      ATRI,      ANQIRi,      PULABTTA,      PuLAHA,     KraTU,    PBACHETi, 

Vabhibhtha,  B^Riau  and  NXbada.    These  are  denominated  PBAjiPATi,  or 
lorda  of  created  beings.    See  Manu,  Ch,  i,  v.  35—40  and  67—60.  » 

J  Ficfe  Manu,  Ch.  i,  r.  57— 60. 
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vALKYA  is  twenty :  namely,  Manxj,  Atri  (a,)  Vishnu  (b,) 

HlRfTA,  JlaNAVALKTA  OF  TijNAVALKYA  (c,)  USHANi 

(d,)  ANaiRl  (e,)  Jama  oi;  Yama  (f,)  A'pastamba,  Samvaeta, 
KAtyJLtana,  Vrihaspati  (g,)  PaeIshara  (h,)  VtIsa  (i,) 
Sankha  and  Ltkeita,  Daesha  (j,)  Goutama  (k,)  Sixl- 
tapa  and  Vashishtha  (1). — PaeIshara,  whose  name 
appears  in  the  above  list,  enumerates  also  twenty  select 
authors;  but  instead  of  Jama,  Veihaspati,  andVTlsA, 
he  gives  Eashyapa,  GIrgya  (m,)  and  PeachetJL  (n). — 
The  Fadma-purdna  omitting  the  name  of  Atei  which  is 
found  in  JIgnavalkya's  list,  completes  the  number  of 
thirty-six  by  adding  MAEfcHi  (o,)  Pulastya  (p,)  Pea- 

CHETi  (n,)  BhRIGU,    NIrADA  (q,)  KaSHYAPA,  ViSWiMITEA 

(r,)  Devala  (6,)  RisHYA-SRiNGA  (t,)  GIegya  (m,)  BoudhI- 

<a)  One  of  the  ten  lords  of  created  beings,  and  &ther  of  DATTiTBiTA, 
Du&visl  and  SolCA. 

(b)  Not  the  Indian  divinity,  but  an  ancient  philosopher  who  bore  that 
name. 

(c)  Grandson  of  YiswAhitra,  as  described  in  the  introduction  of  his  own 
institutes.     « 

(d)  UskanH  is  another  name  of  ^Asirroy  the  regent  of  the  planet  FtfUtft  .* 
he  was  grandson  of  Bhriqu. 

(e)  AngirI  holds  a  place  among  the  ten  lords  of  created  beinga^and 
according  to  the  Bkdgavata  became  father  of  Utathta  and  of  Vbihaspati  in 
the  reign  of  the  second  Manu. 

•    (f)  Brother  of  the  seventh  Mahu  and  ruler  of  the  world  below. 

(g)  Ecgent  of  the  planet  Jupiter :  has  a  place  among  legislators ;  he  was 
eon  of  ksQlRA  according  to  one  legend,  but  son  of  Db?ala  aooording  to  another. 

(h)  Grandson  of  Vashishtha. 

^i)  Son  of  FabIshara,  and  the  reputed  author  of  the  Furdnoi. 

(j)  Heroic  history  notices  two  personages  of  the  name  of  DakSha  ;  one  son 
of  BbahmX,  the  other  son  of  FbaoheiX  :  it  does  not  appear  certain  which  of 
them  is  the  legislator. 

(k)  Son  of  the  celebrated  founder  of  a  rational  cnrstem  of  metaphjdics  and 
logic :  he  is  named  in  every  list  of  legislators  :  aluough  texts  are  cited  in  the 
name  of  bis  father  Gotaha,  the  son  of  Utathta. 

(1)  The  preceptor  of  the  inferior  gods,  and  one  of  the  lorda  of  created 
beings. 

(m)  The  son  of  Gaboa,  the  astronomer. 

(n)  Son  of  FrIchIna-varhisha  and  father  of  Daksra. 

(o)  One  of  the  lords  of  created  beings  and  father  of  ELabhtapa. 

(p)  Father  of  Agastya. 

(q)  Sons  of  Manu  ;  the  former  is  also  called  the  ton  of  BbahxI. 

(r)  A  sage  among  military  men,  who  became  a  Brdhmana  through  his 
devotion. 

(s)  Son  of  YiBHWiLKiTRA,  and  grandfe^ther  of  the  celebrated  grammarian 
FiNiNi,  but,  according  to  another  legend,  great-grandson  of  Dakaha. 

(t)  Son  of  VlBHi]!rt>AKA. 
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XAHA,       PoiTHfNlfll,       JIbIlI,      SUMi^NTU,      PIeASKABA, 

JjoKkxBRi  and  Kuthuhi. — Rdrnkrishna,  in  his  gloss  to 
the  Qrijhya  or  Grihya-adtra  of  FIbashaba,  mentions 
thirty-nine^  of  whom  nine  are  not  to  be  found  in  any  of 
the  above  lists.  These  (nine)  are  Agni^  Chyavaka, 
Cfi^loALBYA,  JAxtiKABNA^  FrriMAHA^  FbajIpati,  Bud- 
DHA,  SIttItaka,  and  Soma. 

Several  Sanhitds  are  sometimes  ascribed  to  one  author : 
liis  greater  or  less  institutes,  {vrihat  or  laghu,)  or  a  latter 
vork  of  the  author,  when  old  (vriddha.) 

There .  appear  to  have  been  some  more  legislators, 
namely,  Dhouhta,  the  priest  of  the  Pdndavas  and  author 
of  a  commentary  on  the  Jajurveda,  AshwalIyana,  who 
wrote  on  the  details  of  religious  acts  and  ceremonies, 
BhIgubi,  who  is  quoted  as  the  author  of  a  gloss  on  the 
institutes  of  Manu,  and  Datta^  the  son  of  Atri, 

By  PabIshAHa,  author  of  one  of  the  Sanhitds,  (refer- 
ring to  the  Hindti  division  of  the  world  into  four  ages,) 
are.  assigned,  as  appropriate  to  the  Krita-yuga,  or  first 
age,  the  institutes  of  Manu,  to  the  Tretd  or  seoond,  the 
ordinances  of  Goutaha,  to  the  Dwdpara,  or  third,  those 
of  Sanska  and  Likhita,  and  to  the  Kali,  or  fourth,  (the 
present  i^inful  age  as  it  is  deemed,)  his  (PabJLshara's)  own 
ordinances.  That  distinction,  however,  does  not  seem 
ever  to  have  been  actually  observed.*  The  institutes  of 
all  and  every  one  of  the  sages  being  respected  as  of  equal 
authority  next  to  those  of  Manx;. 


**  In  fact,  bad  PaaIshaba's  SmriH  alone  been  adopted  as  the  Dharma 
Sh^sira  of  the  present  age,  it  wonld  not  have  been  sufficient  for  the  purpose  ; 
inaanuch  as  the  Vyavahdra  kdnda  is  entirelj  wanting  in  hia  institutes :  so  that 
a  professed  commentary  on  this  Smriti  (that  will  be  hereafter  noticed)  is  found- 
ed^  in  this  respect^  upon  nothing  belonging  ezclusivelj  to  ParJLbbaxla^  beyond 
a  verse  extracted  from  the  dckdra  or  the  first  kdnda,  purporting  merely '  that 
the  princes  of  the  earth  are  in  this  age  enjoined  to  conform  to  the  oictates 
of  jofiUce.'  '  Vide  Str.  H.  L.^  Fref.  pp.  zii^  ziLL 
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The  Mdnava  Dharma  Shdstra,  or  the  Sanhitd  of 
Manu,  is  above  all  of  them :  it  is  regarded  by  us  Hindtis 
as  next  ia  sanctity  to  our  scriptures,  the  Vedaa^  and  is 
the  oldest  of  the  memorial  laws.  The  author  of  the 
ManU'Sankitd  is  that  Manu,  who  is  Swdyamhhuva  (sprung 
from  the  Self  -  Existent.)  He  is  the  grandson  of  BeahmI. 
and  the  first  of  the  seven  Manus  who  governed  the  world. 
It  was  he  who  produced  the  holy  sages  and  the  rest,  and 
was  not  only  the  oldest  but  also  the  greatest  of  the 
legislators.* 

♦  This  is  manifest  from  the  following  verses  of  Manusanhitd  (Ch.  1.) 
**  From  that  which  is  the  first  cause,  not  the  object  of  sense,  existing  everywhere 
in  substance,  not  existing  to  our  perception^  without  beginning  or  end,  was  pro- 
duced the  divine  male,  famed  in  all  worlds  under  the  appellation  of  Bb.lbmL  (11.) 
Having  divided  his  own  substance, the  mighty  power  became  half-male,  half-female 
or  nature  active  and  passive ;  and  from  that  female  he  produced  VibXj  (23:) 
Know  me,  O  most  excellent  of  BrdhmanaSy  to  be  that  person,  whom  the  power 
ViBiJ,  having  perfonned  austere  devotion,  produced,  hy  himself,  me,  the 
secondary  framer  of  all  this  visible  world  (33).  It  was  I,  who,  desirous  of 
giving  birth  to  a  race  of  men,  porformed  very  difficult  religious  duties,  and 
fii-st  produced  the  lords  of  created  beings,  eminent  in  holiness  (34)  :  — MA.RfcHi, 
Atbi,  ANGiHiC,  Pdlastta,  Pulaha,  Kratu,  PrachetjC  or  Daksha,  Vashishtha, 
Bhrigu,  and  NX  r  ad  a  (35).  They  abundant  iu  glory,  produced  seven  other 
Mai^us,  together  with  deities  and  the  mansions  of  aeities,  and  Mahabshis, 
or  great  sages,  unlimited  in  power  (36).  He  (BbahmX)  having  enacted  this 
code  of  laws,  himself  taught  it  fully  to  me  in  the  beginning  :  afterwards  I, 
taught  it  to  MABfcHi  and  nine  other  holy  sages  (58).  This  my  sou  BuRiGa 
will  repeat  the  divine  code  to  you  without  omission  ;  for  that  sage  learned  from 
me  to  recite  the  whole  of  it  (b9,)  Bhrigu,  great  and  wise,  having  thus  been 
uppointed  by  Manu  to  promulgate  his  laws,  addressed  all  the  Rishis  with  an 
affectionate  mind,  saying  :  *  Hear !  (60)  :  From  this  Manu,  named  Swdyam- 
hhuvOf  or  sprwig  from  tJie  Self-existent^  came  six  descendants,  other  Manus, 
or  perfectly  understanding  the  scripture,  each  giving  birth  to  a  race  of  his  own, 
all  exalted  in  dignity,  eminent  in  power  (61)  :  SwjCbochisha,  Outtami,  TiCnASA, 
BoiVATA  likewise  and  CniKSHUsHA,  beaming  in  glory,  and  Voivaswata,  child 
of  the  sun  (62).  The  seven  Manus,  (who  are  to  be  followed  by  seven  more) 
of  whom  SwIyambhuva  is  the  chief,  have  produced  and  supported  this  world 
of  moving  aud  stationary  beings  each  in  his  own  antara,  or  the  period  of  hit 
reign'  (63)." 

"  We  cannot  but  remark  that  the  word  Menu  (Manu)  has  no  relation 
whatever  to  the  moon,  and  that  it  was  the  seventh,  not  the  first  of  that  name, 
whom  the  Brahmins  believe  to  have  been  preserved  in  an  ark  from  the  general 
deluge  :  him  they  call  the  child  of  the  sun,  to  distinguish  him  from  our  legisla- 
tor, but  they  assign  to  his  brother  Taina  the  office  (which  the  Qreeks  were 
pleased  to  confer  on  Minos)  of  Judge  iu  the  shades  below.''  Sir  William  Jone's 
Preface  to  Manu,  p.  x. 

Dr.  Max  Muller,  at  the  conclusion  of  his  letter  to  Mr.  Morley,  says  :— "  It  is 
evident  that  the  author  of  the  metrical  code  of  law  speaks  of  the  old  Manu  as 
of  a  person  different  from  himself,  when  he  says  (Ch.  X,  v.  63  :)  '  Not  to  kill, 
not  to  lie,  not  to  steal,  to  keep  the  body  clean  and  restrain  the  senses  ;  this  was 
the  short  law  which  Manu  proclaimed  amongst  the  four  castes/  "    Seeing  Manu 
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Besides  the  usual  matters  treated  of  in  a  code  of 
laws,  the  Laghu  Sanhitd  of  Manu,  which  comprises  in  all 
2,685    shlokas  or   couplets,    and    is   divided  into   twelve 

spoken  of  in  the  third  person,  he  coujectures  that  the  author  of  the  metrical 
code  of  Jddnava  Dkarma  Shastra  was  not  the  first  of  all  the  Mands.  It  arises 
from  his  not  bearing  in  mind  that  the  laws  of  Manu  were  rehearsed  to  the 
Bi$kis  by  Bhrigu,  who  of  course  mentions  Manu  in  the  third  person  ;  conse- 
quently it  was  quite  consistent  that  this  sage,  after  imparting  the  diotum  of 
Manu  as  in  the  verse  cited,  should  say  :  "  this  was  the  law  which  Manu  pro- 
claimed amongst  the  foar  castes.''  Thus  another  Manu  is  not  the  author  of 
the  code  speaking  of  the  old  Manu  as  a  different  person  from  himself,  but  it 
is  Bhrigu  who  does  so.  Besides,  it  was  an  ordinary  custom  with  the  ancient 
sages  to  refer  to  themselves  in  the  third  person.  And  it  will  appear  on  reference 
to  Manu  Chapter  I.  verses  38,  57,  58,  59,  and  60,  above  cited,  that  the  first 
Manu,  who  is  Stodyanibhuva  (sprung  from  the  Self-existent,)  learnt  the  law  from 
BbahmX  and  taught  it  to  the  ten  holy  sages  including  Bhrigu,  who,  appointed 
by  Manu  to  promulgate  his  laws,  repeated  the  divine  code  to  the  Rishis.  It 
is  moreover  asserted  in  the  preface  to  the  Sanhitd  of  NXrada,  a  son  of  tha 
Swdyambhuva,  that  the  same  Manu,  having  composed  his  code  in  a  hundred 
thousand  sMohaa  or  couplets,  arranged  under  twenty-four  heads  in  a  thousanti 
diapters,  delivered  the  work  to  NIrada,  the  sage  among  gods.  Thus  there  can 
be  no  doubt  that  the  author  of  the  (vrihat)  Manu-sanJutd  was  the  first  of  all 
the  Manus  ;  and  it  appears  from  the  above  verses  that  I/ighu  Manu-sanMld 
which  we  see  was  taught  to,  and  rehearsed  by  Bhrigu. 

Various  dates  have  been  suggested  bv  the  European  scholars  who 
liave  endeavoured  to  ascertain  the  period  of  the  composition  of  the  code  of 
Hanu's  laws.  Chezy  and  Deslongchampes,  the  latter  of  whom  professes 
to  have  formed  his  opinion  from  an  examination  of  the  code  itself,  con- 
ceive that  it  was  composed  in  the  13th  century  previous  to  the  Christian 
era.  Schlegel  gives  it  as  his  decided  and  well  considered  opinion,  *  quodmultorum 
attnorum  meditaiio  me  docuU*  that  the  laws  of  Manu  were  promulgated  in 
India  at  least  as  early  as  the  seventh  century  before  Alexander  the  Great,  or 
about  a  thousand  years  before  Christ.  He  places  the  Bdmdyana  of  V^LiitKi  at 
about  the  same  date,  and  doubts  which  of  them  was  the  older.  Elphinstone, 
who  is  inclined  to  attribute  great  antiquity  to  the  institutes  of  Manu  on  the 
ground  of  difference  between  the  laws  and  manners  therein  recorded  and  those 
of  modem  times,  and  from  the  proportion  of  the  changes  which  took  place 
before  the  invasion  of  Alexander  the  Great,  infers  that  a  considerable  period 
had  elapsed  between  the  promulgation  of  the  code  an^  the  latter  epoch  ;  and 
be  fixes  the  probable  date  of  Manu,  to  use  his  own  words  *  very  loosely'  some- 
where about  half  way  between  Alexander  (in  the  fourth  century  before  Christ.) 
and  the  Vedas  (in  the  fourteenth.)  Professor  Wilson  thinks  that  the  work  of 
Manu,  as  we  now  possess  it,  is  not  of  so  ancient  a  date  as  the  Rdmfiyana  ;  and 
that  it  was  most  probably  composed  about  the  end  of  the  third  or  commence- 
ment of  the  second  century  before  Christ.  Sir  William  Jones's  inference, 
founded  on  a  consideration  of  the  style,  is  however  opposed  to  the  learned 
Professor's  conclusion.  Sir  William  says,  and  with  reason  too  :  "  the  Sanscrit 
of  the  three  Vedcu,  that  of  the  Mdnava  Dharma  Shdstra,  and  that  of  the 
Purdnas  (of  which  Rdmdyana  is  one,)  differ  from  each  other  in  pretty  exact 
proportion  to  the  Latin  of  Numa,  from  whose  laws  entire  sentences  are  pre- 
served, that  of  Appirts  which  we  see  in  the  fragments  of  the  twelve  tables,  and 
that  of  Cicero  or  of  Lucretius,  where  he  has  notaffecteti  an  obsolete  style  :  if 
the  several  changes,  therefore,  of  the  Sanscrit  and  Latin  took  place,  as  we  may 
fairly  assume,  in  times  veiy  nearly  proportional,  the  Vedas  must  have  been 
nn-itten  about  three  hundred  years  before  these^nstitutes  and  about  six  hundred 
years  before  the  PurdnasJ'  He  then  remarks  :  **  the  dialect  of  Manu  is  even 
observed   in  many  passages  to  resemble  that  of  the    Vedas,  particularly  in  a 
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chapters,  comprehends  a  system  of  cosmogony,  the 
doctrines  of  metaphysics,  precepts  regulating  the  conduct^ 
rules  for  religious  and  ceremonial  duties,  pious  obser- 

departure  from  the  more  modem  grammatical  forms,  whence  it  must  at  first 
view  seem  very  probable  that  the  laws  now  brought  to  light  were  considerable 
older  than  those  of  Solon  or  even  of  Ljcurgus,  although  the  promulgation  of 
tbem  before  they  were  reduced  to  writing  might  have  been  coeval  with  the  first 
monarchies  established  in  Asia."  Upon  such  and  other  grounds  he  fixes  the 
date  of  the  actual  text  at  about  the  year  1280  before  Christ.  Thus  these  op' 
nions  as  to  the  date  of  the  institutes  of  Manu,  being  founded  not  on  any  his- 
torical or  positive  proof,  but  mere  conjecture)  are,  as  might  have  been  expected, 
contradictory  and  quite  inconclusive.  Now  if  the  sage  NIbada  be  believed,  be 
asserts  in  the  pre&oe  to  his  law  tract,  that  MAmr,  having  composed  the  laws 
of  BbahmI  in  a  hundred  thousand  ^A^oi^  or  couplets,  arran^^ed  under  twenty- 
four  heads  in  a  thousand  chapters,  delivered  the  work  to  him  (NIrada,  the 
sage  among  gods,)  who  abridged  it  for  the  use  of  mankind  in  twelve  thousand 
verses,  and  gave  them  to  the  son  of  Bhrigu  named  Su-hati,  who,  for  the 
greater  ease  of  the  human  race,  reduced  them  to  four  thousand.  Hence  it  ap- 
pears that  the  Vrihat  (lai^ge)  Manu-sanhitd  was  composed  by  Manu  himself* 
The  abridged  metrical  coiie  of  Manu-sanhttd  in  question  appears  also  from 
the  text  of  the  very  work  to  have  been  composed  auring  Manu's  time,  (as  wiU 
be  known  from  the  verses  68  59,  and  60,  already  cited.)  It  remains  to  deter- 
mine the  epoch  of  Mantj's  existence.  This  in  the  absence  of  other  evidence 
should  be  believed  to  be  the  same  a?  stated  in  the  ManU'Sanhitd  before  us,  that 
is,  he  flourished  in  the  beginning  of  the  world,  being  progenitor  of  the  races, 
human  and  divine.~See  Ch.  1,  vs.  11,  32,  33, 34,  35  and  36. 

Sir  William  Jones,  after  saying  *  we  cannot  but  admit  that  niTinos,  Mneues, 
or  Mneuis  have  only  Greek  terminations,  but  that  the  crude  noun  is  composed 
of  the  same  radical  letters  both  in  Greek  and  Sanscrit,'  and  leaving  others  to 
determine  whether  our  Menus  (or  Menu  in  the  nominative,)  the  son  of  Brahm^ 
was  the  same  personage  with  Minos  the  son  of  Jupiter  and  the  legislator  of  the 
Cretans  (who  also  is  supposed  to  be  the  same  with  Mneuis  spoken  of  as  the  first 
lawgiver  receiving  his  laws  from  the  chief  Egyptian  deity  Hermes,  and  Menes 
the  first  king  of  the  Egyptians)  remarks :  **  Ddrdshekoh  was  persuaded,  and  Thot 
without  sound  reason,  that  the  first  Manu  of  the  Brahmanas  could  be  no  other 
person  than  the  progenitor  of  mankind,  to  whom  Jews,  Christians,  and  Musul- 
mans  unite  in  giving  the  name  of  Adam.** 

The  learned  writer  further  remarks : — ^'  The  name  of  Manu  (like  Msnes, 
fn0M  and  mind,)  is  clearly  derived  from  the  root  (man  or)  men  to  understand, 
and  it  signifies,  as  all  the  Pandits  agree, '  intelligent,'  particularly  in  the  doc- 
trines of  the  Vedas  which  the  composer  of  our  Dharma  Shdstra  must  have 
studied  very  dilligently,  since  great  numbers  of  its  texts  changed  only  in  a  few 
syllables  for  the  sake  of  the  measure,  are  interspersed  through  the  work.  A 
spirit  of  sublime  devotion,  of  benevolence  to  mankind,  and  of  amiable  tender- 
ness to  sentient  creatures  pervades  the  whole  work  ;  the  st^le  of  it  has  a  certain 
austere  majesty  that  sounds  like  the  language  of  legislation  and  extorts  res- 
pectful awe  ;  the  sentiments  of  independence  on  all  beings  but  God,  and  harsh 
admonitions  even  to  kings,  are  truly  noble ;  and  the  panegyrics  on  the 
O&yatri,  the  mother  (as  it  is  called)  of  the  Veda^t  prove  the  author  to  have 
adored  (not  the  visible  material  sun,  but)  that  divine  incomparable  greater  light, 
(to  use  the  words  of  the  most  venerable  text  of  Indian  Scripture,)  which  illu« 
mines  all,  delights  all,  from  which  all  proceed,  to  which  all  must  return,  and 
which  alone  can  eradicate  (not  our  visual  organs  merely,  but)  our  souls  and  our 
intellects." 

Mr.  Morley,  the  author  of  the  Anal^cal  Digest,  who  in  his  introduction 
io  the  fiindd  law  has  cited  the  dbservations  of  the  Sanscrit  scholars  of  Europe, 
makes  this  cottcluding  remark  :--^  Whatever  may  be  the  exact  period  at  which 
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vances,  and  expiation,  and  abstinence,  moral  maxims, 
regulations  concerning  things  political,  [military  and 
commercial,  the  doctrine  of  rewards  and  punishments 
after  death,  and  the  transmigration  of  souls  together 
with  the  m)3ans  of  attaining  eternal  beatitude. 

The  other  sages  wrote  Sanhitds  on  the  same  model, 
and  they  all  cited  Manu  for  authority,  whose  Sanhitd 
must  therefore  be  fairly  considered  to  be  the  basis  of  all 
the  text-books  on  the  system  of  Hindti  jurisprudence. 
The  law  of  Manu  was  so  much  revered  even  by  the  sages 
that  no  part  of  their  codes  was  respected  if  it  contradicted 
Manu.  The  sage  Vrihaspati,  now  supposed  to  preside  over 
the  planet  Jupiter,  says  in  his  law  tract,  that  *  Manu  held  the 
first  rank  among  legislators,  because  he  had  expressed  in 
his  code  the  whole  sense  of  the  Veda ;  that  no  code  was 
approved,  which  contradicted  Manu  ;  that  other  Shdstras 
and  treatises  on  grammar  or  logic  retained  splendour  so 
long  only  as  Manu,  who  taught  the  way  to  just  wealth, 
to  virine,  and  to  final  happiness,  was  not  seen  in  competi« 
tion  with  them.'  VrJLsA  too,  the  son  of  Pa^Ishara  before 
mentioned,  has  decided,  that  the  Veda  with  its  Angas  or 
the  six  compositions  deduced  from  it,  the  revealed  system 
of  medicine,  the  Purdnas  or  sacred  histories,  and  the  code 
of  Manu  were  four  works  of  supreme  authority,  which 
ought  never  to  be  shaken  by  ailments  merely  human. 
Above  all  he  is  highly  honored  by  name  in  the  Veda  itself 
where  it  is  declared  that  what  Manu  pronounced  was  a 
medicine  for  the  soul. 

fhelfdmiva  Dharma  Sh^$tra  was  composed  or  collected,  it  is  undoubtedlj  of 
very  great  antiquity,  and  is  eminently  worthy  o£  the  attention  of  the  scholar, 
WMber  on  account  of  its  classical '  beauty  ;  and  proving  as  it  does  that,  even 
tt  the  remote  epoch  of  its  composition,  the  Hindis  had  attained  to  a  high 
degree  of  civilization,  or  whether  we  regard  it  as  held  to  be  a  divine  revelation, 
uid  consequently  the  chief  guide  of  moral  and  religious  duties,  by  nearly  of  a 
httndied  millipna  of  beings. —Morley's  Digest,  Vol.  I,  Introd.  p.  cxcvii. 

The  other  Sanscrit  scholars  too  of  Europe  do  not  and  cannot  deny  that 
tb  SwihM  of  Manu  is  the  most  ancient  or  the  first  work  of  law. 
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The  following  is  a  concise  description  of  the  works 
of  several  of  the  other  sages. 

Atri  composed  a  remarkable  law  treatise  in  verse, 
which  is  extant. 

Vishnu  is  •  the  author  of  an  excellent  law  treatise, 
which  is  for  the  most  part  in  verse.  HlRfTA  wrote  a 
treatise  in  prose.  Metrical  abridgments  of  both  these 
works  are  also  extant. 

JIgnavalkta  appears,  from  the  introduction  to  his 
own  institutes,  to  have  delivered  his  precepts  to  an  audi- 
ence of  ancient  philosophers  assembled  in  the  province  of 
Mithild.  The  institutes  of  JIonavalkta  are  second  in 
importance  to  Manu,  and  have  been  arranged  in  three 
books :  viz.,  dchdra,  vyavahdra  and  prdyashchitta  kdndaSy 
containing  one  thousand  and  twenty-three  couplets.* 

UsHANi  (crude  form  TJshanas)  copiposed  his  institutes 
in  verse,  and  there  is  an  abridgment  of  the  same. 

AngirI  (crude  form  Anoiras)  wrote  a  short  treatise 
containing  about  seventy  couplets. 

Tama  or  Jama  composed  a  short  tract  containing  a 
hundred  couplets. 

Apastamba  was  the  author  of  a  law  tract  in  prose, 
which  is  extant  as  well  as  an  abridgment  of  it  in  verse. 

The  metrical  abridgment  only  of  the  institutes  of 
Samvarta  is  found  in  this  country. 


•  The  age  of  this  code  cannot  he  fixed  with  any  certainty,  but  it  is  of 
considerable  antiquity,  as  indeed  is  proved  by  passages  from  it  being  found  on 
inscriptions  in  every  part  of  India,  dated  in  the  tenth  and  eleventh  centuries 
after  Christ.  "  To  have  been  so  widely  diflfused/'  says  Professor  Wilson,  "  and 
to  have  then  attained  a  general  character  as  an  authority,  a  considerable  time 
must  have  elapsed ;  and  the  work  must  date,  therefore,  long  prior  to  those 
inscriptions."  In  addition  to  this,  passages  from  Jagnavalkta  are  found  in 
the  Fancha-tantra,  which  will  throw  the  date  of  the  composition  of  his  work  at 
least  as  far  back  as  the  fifth  century,  and  it  is  probable  even  that  it  may  havo 
originated  at  a  much  more  remote  period.  It  seems,  however,  that  it  is  not 
earlier  than  the  second  century  of  the  Christian  era,  since  Professor  Wilson 
supposes  the  name  of  a  certain  Muni,  Nanaka,  which  name  is  found  in  Jagna- 
valkta's  institutes,  originated  about  that  time.— Morley's  Introduction  to  \h» 
Bindti  Law,  pp.  11, 12. 
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KItyJLyana  is  the  author  of  a  clear  and  full  treatise 
on  law  and  also  wrote  on  grammar  and  other  suhjects. 

An  abridgment  of  the  institutes,  if  not  the  code  at 
large,  of  Veihaspati,  is  extant. 

The  treatise  of  ParIshara,  which  consists  of  the 
dchdra  and  prdyaschitta  kdndas,  is  extant. 

VtIsa  is  the  reputed  author  of  the  Purdnas :  he  is 
also  the  author  of  some  works  more  immediately  con- 
nected with  the  law. 

Shankha  and  Likhita  are  the  joint  authors  of  a 
work  in  prose,  which  has  been  abridged  in  verse  :  their 
separate  tracts  in  verse  are  also  extant. 

Baejsha  composed  a  law  treatise  in  verse. 

GouTAMA  is  the  author  of  an  elegant  treatise,  although 
texts  are  cited  in  the  name  of  his  father  Gotama,  the  sou 
of  TJtathya. 

SXtAtapa  is  the  author  of  a  treatise  on  penance  and 
expiation,  of  which  an  abridgment  in  verse  is  extant. 

Vashishtha  is  the  last  of  twenty  legislators  named 
by  JiGNAVALKTA :  his  elegant  work  in  prose  is  inter- 
mixed with  verse. 

Besides  the  Sanhitd  above  mentioned,  there  is  extant 
a  part  of  NIrada's  Sanhitd ;  and  some  texts  of  the 
other  sages,  except  Kuthumi,  Buddha,  Shdtdyana,  and  a 
few  more  (whose  Vachanaa  and  names  rarely  occur  in  any 
compilation)  are  seen  cited  in  the  Digests  and  Commen- 
taries.* 

The  works  of  the  sages  do  not  treat  of  every  sub- 
ject as  the  institutes  of  Manu  do  ;  and  it  is  the  opinion 

♦  Professor  Stenzler  enumerates  forty-six  legislators,  who  are  the  same  as 
mentioned  in  the  lists  of  JiaNAVALRYA,  PabIshaba,  Pad/ina^purdna,  and 
Rdntrhrithna^  already  given  \  and  he  considers  them  all  to  be  extant,  having 
timaelf  met  with  quotations  &om  all,  except  Agnif  Kuthumi,  Buddha,  ShitdyaTUM 
and  Soma, 
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of  Pandits  that  the  entire  work  of  none  of  the  sa^es, 
with  the  exception  of  Manu,  has  come  down  to  the  pre- 
sent times. 

There  are  glosses  and  commentaries  on  some  of  the 
principal  institutes,  which  last,  but  for  them,  would  have 
been  very,  imperfectly  understood,  nay  some  parts  thereof 
would  have  been  given  up  as  unmeaning  or  obsolete. 
Various  glosses  on  the  institutes  of  Manu  are  said  to  have 
been  written  by  the  munis  or  old  philosophers,  whose 
treatises  were  esteemed  as  next  to  the  institutes  themselves. 
These,  except  that  of  BhIguri,  do  not  appear  to  be  ex- 
tant. Among  the  modern  commentaries  that  by  Medhd-' 
tithi,  son  of  Vira-swdmi  Bhatta^  which  having  been  partly 
lost  has  been  completed  by  other  hands  at  the  Court  of 
Madana-pdla,  a  prince  of  Digh^  that  by  Gobinda-rdja^  and 
that  by  Dharani-dhara  were  in  great  repute  until  tho 
appearance  of  KullUka  Bhatta's  commentary,  which  has 
preference  over  the  other  glosses,  being  considered  by 
the  Bandits  to  be  the  shortest  and  yet  the  clearest  and 
most  useful.*  The  glosses  of  Manu  denominated  the 
Mddhavi  by  Shdyandchdrjya  and  the  Nanda-rdja-krit  by 
Nanda-rdja  appear  to  be  known  among  the  Marhatt^s, 
and  the  former  to  be  of  general  authority  especially  in 
the  Carnatic.  The  commentary  denominated  Manwartha* 
chandrikd  appears  also  to  be  a  work  of  celebrity,  t  Another 
commentary  on  Manu  called  the  Kdma-dhenu  appears  to 
exists  which  is  cited  by  Srl-dhardcharjya  in  his  Smriti-sdra. 


•  "  At  length  appeared,  (says  Sir  William  Jones,)  KMiika  BhattOy  a  Brdhmana 
of  Bengal,  who,  after  a  painful  course  of  study  and  the  collation  of  numerous 
manuscripts,  produced  a  work,  of  which  it  may,  perhaps,  be  said  very  truly,  that 
it  is  the  shortest  yet  the  most  luminous,  the  least  ostentatious  yet  the  most 
learned,  the  deepest  yet  the  most  agreeable  commentary  ever  composed  on  any 
author,  ancient  or  modern,  European  or  Asiatic" 

t  This  work  was  used  by  Monsieur  Deslongchamps  in  the  preparation  of  hia 
edition  of  the  institutes  of  Manu,  and  in  his  opinion  it  is  m  many  inatances 
more  precise  and  clear  than  the  gloss  of  Kuiluka  Bhatt^ 
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An  excellent  commentary  on  the  institutes  of  Vishnu, 
entitled  the  Voijayanti  was  written  by  Nanda  Fandita^ 
who  is  also  the  author  of  a  commentary  on  the  institutes 
of  PasIshaba. 

The  copious  gloss  of  Apardrka  of  the  royal  house  of 
Sil&ra  is  supposed  to  be  the  most  ancient  commentary  on 
JlGNAVAiiKYA,  and  accordingly  earlier  than  the  more 
celebrated  commentary  on  the  institutes  of  that  sage,— « 
MUdkshard  of  Vigydii^ahwara.  A  commentary  on  JIgna- 
VALKYA  was  also  written  by  Deva-bodha,  and  the  one 
written  by  Biswa-rilpa  is  often  cited  in  the  Digests. 

The  Dipa-halikd  by  SMla-pdni^  which  is  likewise  a 
commentary  on  JAonavalkya,  is  in  deserved  repute  with 
the  Bengal  school.* 

The  Mitdkshard  of  Vigydneshtoara  or  Vtgydna  Jogl, 
a  celebrated  ascetic,  although  professedly  a  Commentary 
on  the  institutes  of  JiGNAVALKTA,  is  in  fact  a  general 
aud  excellent  digest.  By  citing  the  other  legislators  and 
writers  as  authority  for  his  explanation  of  JAgnaval- 
kya's  text  which  he  professes  to  illustrate,  and  expound- 
ing their  texts  in  the  progress  of  his  work,  and  at  the 
same  time  reconciling  the  seeming  discrepancies,  if 
any,  between  them,  and  the  text  of  his  author,  Vigyd- 
neshwara  has  surpassed  all  those  writers  of  commentaries 
whose  works  combine  the  utility  of  regular  digests  with 
their  original  character  as  commentaries. 

Kulluka  Bhatta,  the  celebrated  author  of  the  com- 
mentary on  the  Mdnava-dharma'Shdstra^  wrote  also  a 
gloss  on  the  text  of  Jama  or  Tama,  brother  of  the  7th 
Manu. 


♦  Shida^pdni  was  a  native  of  3/U/uldy  he  resided  at  Sahuria  in  Bengal,  and 
wrote  also  a  treatise  on  peuance  and  expiation,  whicli  in  in  great  repute  with 
both  achoola.  Coleb.  Dig.  Pref.  p.  xviii. 
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The  text  book  of  Goutama  was  commented  upon  by 
Sara-dattdchdrjyaJ* 

The  Varadd'rdjya,  by  Varadd  Raja,  is  a  general 
Digest,  but  it  may  be  placed  among  the  commentaries,  since 
it  is  principally  framed  on  the  institutes  of  NijiADA.  It 
is  a  work  of  authority  in  the  southern  schools  and  especially 
in  the  Drdvira  country. 

The  Mddhaviya  or  Mddhavya,  though  a  commentary 
on  the  dchdra  and  prdyaschitta  kdndas  of  the  institutes  of 
FarIshaea,  is  in  fact  an  excellent  digest  and  is  of  great 
authority  in  the  southern  part  of  India,  t 

.  There  is  a  general  and  concise  commentary  and 
abridgment  of  the  Smntis,  which  is  entitled  the  Chaiur^ 
vmgshati  smriti  vydkhyd. 

The  doctrines  of  the  legislators  do  not  agree  in  all 
respects;  niy,  on  certain  points  they  diflfer  even  from 
those  of  Manu  himself;  but  it  is  not  optional  with  wb  to 
reject  any  of  them,  for  Manu  enjoins :  **  when  there  are 
two  sacred  texts  apparently  inconsistent,  both  are  held  to 
be  law ;  for  both  are  pronounced  by  the  wise  to  be  valid 
and  reconcilable/*  Under  such  circumstances  a  recon- 
ciliation of  the    contradictions    and    discrepancies    was 

♦  This  commentator  was  a  resident  of  Drdvira,  and  is  famous  for  his  other 
compositions :  his  work,  in  which  he  occasionally  quotes  other  Smritis,  is  called 
JUitdkshardf  and  must  not  be  confounded  with  Vigydneshwara's  treatise  of  the 
same  name. 

+  This  work  was  composed  by  Vidydranya  Swdmiy  the  eminently  learned 
minister  of  the  founder  of  Vidyd-nagara^  who,  living  in  the  fotirteenth  century, 
may  be  considered  to  have  been,  as  it  were,  the  lawgiver  of  the  last  Hindu 
dynasty.  Of  the  first  and  third  kdndas  of  this  celebrated  work,  to  which  the 
author  gave  the  name  of  his  brother  Mddhavdckdrjya,  the  basis  is  the  text  of 
*^  PiJtiSHABA  ;  but,  as  has  been  already  explained,  having,  for  the  second,  nothing 
of  that  Smriti  to  prooeed  upon,  it  became  m  fact,  though  not  in  name,  a  general 
digest  of  all  the  legal  authorities  prevalent  at  the  time  in  the  southern  part  of 
India.  However  this  may  detract  in  some  degree  from  its  value  as  being 
founded  in  truth  upon  no  particular  text,  the  general  fame  of  the  author  is  so 
great,  resting  as  it  does,  not  upon  this  work  alone,  but  upon  others  also,  parti- 
cularly on  his  commentary  upon  the  Vedas ;  that  among  his  more  ardent 
admirers  he  is  held  to  have  been  an  incaruatipQ  of  Shiva.  Str.  H.  L.  Pref. 
pp.  XV,  xvi. 
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the  ojily  remedy  left.  Hence  arose  tlie  necessity  of  a 
complete  digest,  which,  after  harmonising  the  conflicting 
authorities^  might  lay  down  the  rules  to  he  followed  in 
practice. 

Several  digests  have  for  that  purpose  been  composed 
by  lawyers  of  different  parts  of  India.  And  since  the 
use  of  digests,  the  institutes  of  the  sages  are  not  regs^rded 
as  themselves  of  final  authority,  which  is  to  be  sought  in 
the  conclusions  and  decisions  of  the  authors  of  the  sever^ 
digests  and  the  commentaries  partaking  of  the  nature  of 
digests,  with  reference,  however,  to  the  schools  to  which 
they  respectively  belong*,  (and  which  will  be  presently 
noticed.)  Even  the  institutes  of  Manu,  the  foundation  of 
the  body  of  Hindti  law,  are  in  modern  times  looked  upon 
as  a  work  to  be  respected  rather  than  to  be  implicitly  fol- 
lowed. 

The  digests  in  general  contain  texts  taken  from  the 
^anhitdSy  with  occasionally  comments  thereupon  and  pas- 
sages reconciling  their  apparent  contradictions  in  fulfil- 
ment of  the  precept  of  the  great  lawgiver,  Manu.  They, 
moreover,  contain  frequent  citations  from  other  digests  for 
the  purpose  of  correcting  or  confuting  their  decisions  or 
corroborating  their  own.  Occasionally  texts  of  the  SruH 
or  Vedas  and  Purdnas  are  quoted  as  authority.  The  SruH 
is  respected  as  the  highest  authority,  and  the  Purdnas  as 
next  to  the  Smriti^  which  itself  is  next  to  the  SruH.  In 
forming  their  opinions  and  giving  decisions  the  authors  of 
the  digests  often  have  had  recourse  to  the  following  gene- 
ral maxims  and  texts :  "  A  principle  of  law  established  in 
one  instance  should  be  extended  to  other  cases  also,  pro- 

*  And  opinions  on  poinds  of  law  as  current  in  a  particular  school  are  given 
by  the  pandits  or  lawyers  either  in  the  language  of  the  author  of  a  local  digest 
(if  suited  for  the  purpose,)  or  in  their  own,  which  harmonises  the  expositions 
of  one  of  the  local  digests  implicitly  followed  as  authority,  and,  in  either  case, 
texts  of  sages,  if  there  be  any,  corroborative  of  those  opinions  and  expositions. 
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vided  there  be  no  impediment/*  "  Between  rules  general 
and  special,  the  special  is  to  prevail/'  "  If  there  be  a 
contradiction  between  a  Sruti  and  a  Smriti,  the  former  is 
to  be  followed  in  preference  to  the  latter ;  but  if  there  be 
no  such  contradiction,  the  Smriti  should  be  acted  upon  by 
the  virtuous  just  as  the  Vedas'*  (JIbIli.)  "  Should  there 
be  a  contradiction  between  a  Sruti  and  a  Smriti,  the  for- 
mer  must  be  followed  without  consideration  of  any  matter" 
(Bhahishya  Purdna.)  "Wherever  contradictions  exist 
between  Snitii  Smriti  and  Purdna^  there  the  Sruti  is  pre- 
ferable ;  but  where  a  contradiction  exists  between  a  Smriti 
and  a  Purdna,  there  the  Smriti  is  to  be  held  in  prefer- 
ence'* (VtIsa.)  "If  two  texts  (of  Bishis)  differ,  reason 
(or  that  which  it  best  supports)  must  in  practice  prevail 

(JiGNA.VALKYA.) 

The  various  digests  have  not,  however,  treated  of  all 
parts  of  the  Dharma-shdstra,  nor  have  they  arrived  at  the 
same  conclusion.  The  variations  in  the  doctrines  of  the 
digests  have  led  to  the  formation  of  the  different  schools. 
The  digests,  with  reference  to  the  discrepancies  existing 
among  them,  may  be  said  to  be  of  five  classes,  each  of 
which  has  been  adopted  as  authority  in  some  particular 
part  of  India,  and  thus  have  been  formed  the  five  schools  or 
divisions  of  Hindti  law.  These  schools  are— the  Gouriya 
(Bengal,)  the  Benares,  the  Mithild  (North  Behar,)  the  JfaArf- 
rdshtra  (the  Marhatta  country,)  and  the  DrdviraJ*  The  ori- 
ginal Smritis  are  of  course  common  to  all  of  them,  but 
they  have  each  given  the  preference  to  the  doctrines  in- 
culcated in  particular  digests ;  and  the  texts  of  the  sages 
must  be  used  in  the  same  sense  as  propounded  in  the 
particular  digests  adopted  in  each  of  the  schools.     Of 


•  The  Drdvira  school  is  that  of  the  whole  of  the  southern  portion  of  the 
Peninsula  of  India.  It  is  termed  hj  Sir  William  Macnaghten  '  the  sohool  of 
Dekhaa/  which  is  a  curruption  of  the  Sanscrit  word  *  dakihina*  (south,) 
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these  five  schools  two  may  be  said  to  be  the  principal,— 
the  Benares  and  Bengal :  the  other  three  being  in  most 
respects  assimilated  to  the  Benares  school. 

The  Mitdkshard  of  Vigydneahvxxra  is  the  chief  guide 
of  the  Benares  school.     "  The  range  of  its  authority/'  says 
Mr.  Colebrooke,   *'  is   far  greater  than  that  of  any  of  the 
other  digests ;    for   it   is  received  in  all   the   schools  of 
Hindti  law  from  Benares  to  the  southern  extremity  of  the 
Peninsula  of  India^  as  the  chief  ground -work  of  the  doc- 
trines which  they  follow,  and  as  an  authority  from  which 
they  rarely  dissent."     The  law  books  used  in  the  different 
provinces,   except    Bengal,   agree  in  generally  referring  to 
the  autho  rity  of  the  Mitdkshard^  in  frequently  appealing 
to  its  texts,  and  in  rarely,  and  at  the  same  time  modestly, 
dissenting  from  its  doctrines  on  particular  questions.   That 
dissent  consists  in   inculcating   certain  doctrines  not  con- 
tained in,   nor  sanctioned  by,   the   Mitdhhard;  and  the 
adoption  of  some  of  these  doctrines  and  the  use  of  Jthe 
books  inculcating  such  doctrines  distinguish  each  of  the 
minor  schools   from   that  of  Benares.    The  other  works 
which  concurrently  with  the  Mitdkshard  are  preferentially 
respected    in    the    province  of   Benares    are  the    F/ra- 
mUrodaya  by  Mitra  Misra,  the  Farashurdma-rnddhava,  the 
Vyavahdra-rnddhavaj  the  commentaries  on  the  Mitdkahard 
by   Vireshwara   Bhatta  and  Bdlam  Bhatta,  the  Nirnaya^ 
sindu,  and  the  Vivdda4dndava  and  other  works  of  Kama* 
U'hara. 

The  leading  authorities  of    Mithild  are  the    Vivdda* 
ratndkara*,     and     Vivdda-chintdmanif.       The     Vivdda* 

•  Vivdckhratndkara  was  compiled  under  the  fluperintendence  of  Chandesh- 
yara,  the  minister  of  Bara  Sinha  Deva,  king  of  Mitbila.  Chandeshwara  himself 
18  also  the  reputed  author  of  some  law  tracts.  The  Vyavahdra-ratndkara^ 
oompiled  under  the  superintendence  of  the  same  minister,  is  also  of  great 
tathoritj  in  MithUd. 

t  This  work  was  composed  by  Bdchaapati  Misra,  who  was  also  the  author  of 
*eTend  other  works,  namely,  the  V^avahdra-chintdmani,  dc.  commonly  cited  by 
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Chandra  by  Lakahml  or  Lakshimd  Dei^  is  likewise  much 
respected  in  that  school*.  The  works  which  concurrently 
with  the  above  are  of  great  weight  in  Mithild  are  the 
treatise  on  'inheritance  by  Srlhardchdrjya^  the  Madana* 
pdrijdtaif,  the  Smriti-sdra  or  at  full  length  Smrityartha'- 
sdra  by  Sridhardchdrjya^  the  Smritusdra  or  Smriti'Samu- 
chchaya  by  Sarindthopddhydya,  and  the  JDwoita-paru 
shishta  by  Keshava  Misra,  In  the  Marhatta  school  (or  in 
the  province  of  Bombay)  preference  is  given  to  the  Fyava'* 
hdra-mayitkha  of  Nila-kantha^l  the  Nirnaya-siiidhu^j  the 
SemddfH^,  the  Vyavahdra-koustuhha  and  Parashu-rdma^ 
mddhava.  The  works  of  paramount  authority  in  the 
Drdoira  school  (that  is  in  the  territories  dependant  on  the 


the  name  of  Misra  :  these  also  are  of  great  authority  in  Mithila*  Mr»  Cole- 
brooke  says  : — '  No  more  than  ten  or  twelve  generations  have  passed  since  ho 
flouiished  at  Semoul  in  Tirhoot.' — Coleb.  Dig.,  Pref.,  p.  xv. 

•  This  learned  lady  set  the  name  of  her  nephew  Misaru  Misra  to  all  her 
compositions  on  law  and  philosophy,  and  took  the  titles  of  her  works  from  the. 
then  reigning  pryice  Chandra  Sinka,  graudsou  of  Hara  Sinha  JDeva. — Ihid,^  Pref., 
pp.  15&16. 

t  This  treatise  was  composed  by  Vii'^shwara  Bhatta,  and  is  named  in  honor 
of  Madanapila,  a  prinoe  of  the  Jat  race,  who  reigned  at  Kdshtha-nagara  or 
Digki  and  who  is  apparently  the  same  who  gives  title  to  the  Madana-vinoda^ 
dated  in  the  15th  century  of  the  Sambat  Era  (Coleb.  Dig ,  Pref.  p.  xvii,  &  Dd.  hhd. 
Pref.  p.  xi.)  Sir  William  Macnaghten  calls  the  author  '  MadanopS,d'hyaya,^  This 
work  chiefly  treats  of  dchira  and  vyavah6,ra'k&nda,9kUdL.  also  prevails  in  the 
Marhatta  country. 

X  This  is  the  sixth  of  the  twelve  treatises  by  the  same  author  all  bearing 
the  same  title  Mayfikha,  and  the  whole  is  designated  collectively  the  '  Bhagavat^ 
hhdsharaJ  The  other  eleven  treatises  of  this  author  treat  of  religious  duties^ 
rules  of  conduct,  expiation,  &c. 

§  By  KamaWcara  Bkatta  Kdshikara.  It  was  written  246  years  ago.  It 
treats  principally  of  dchdra  and  Prdyaschitta,  touching  incidentally  only  oa 
questions  of  a  legal  nature.  This  work  is  of  considerable  authority  at  Benares,, 
as  well  as  amongst  tho  Marhattas. 

^  By  Hemddri  Bkatta  Kdshikara.  This  is  a  work  of  antiquity  :  it  contains 
twelve  divisions  and  treats  of  all  subjects,  and  is  respected  in  many  of  thA 
schools.  Vopa-deva,  author  of  the  celebrated  Grammar  '  Miigdha-hodha^  is 
also  said  to  be  the  author  of  this  great  work  (Eemddru) 
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Government  of  Madras)  are  the  Mddhaviya,  the  Smriti^ 
chandrifcd*  and  the  Saraswati-vildsa.f 

These  are  the  law  tracts  specially  followed  by  the 
last  three  schools  on  account  of  their  adopting  certain  doc- 
trines that  are  inculcated  by  those  books  but  have  no 
place  in  the  Mitdkshard^  which  in  all  other  points  is  res- 
pected as  the  main  authority  of  all  those  schools  of  law. 
In  Urissa  too,  which  is  now  connected  with  the  province  of 
Bengal^  the  Mitdkshard  is  of  paramount  authority^  together 
with  which  are  received  there  the  works  of  Shambho-kara 
Bdjpei  and  Udaya-kara  Bdjpei.  Bengal  Proper  has  alone 
taken  for  its  chief  guide  in  matters  of  inheritance  J  the 
Ddyorbhdga  of  JfMtiTA-viHANA,  which  is  on  almost 
every  disputed  point  opposite  to  the  Mitdkshard: 
its  authority  is  supreme*  This  celebrated  treatise  forms  a 
part  of  his  digest  termed  Dharma-ratna.  JfMiiTA-vlHANA, 
therefore,  may  be  styled  the  founder  of  the  Bengal  school.  § 

*  By  Devdnanda  Bhatta.  ^  This  excellent  treatiso  on  judicature  is  of  great 
and  paramount  authority,  as  I  am  informed,  in  the  countries  occupied  by  the 
Hiodti  nations  of  Brdvira,  ToUanga,  and  Camdta,  inhabiting  the  greatest  part 
^  the  Peninsula  or  Dekhin.*^  Note  by  Colebrooke  to  his  preface  to  the  Ddya* 
bidga,  p.  iv. 

t  This  is  a  general  digest  attributed  to  Pratdpa-rudra  Deva  "Makdrdjay 
one  of  tbe  princes  of  the  Kdkaiya  family,  who  established  themselves  to  the 
north  of  the  EbishnI  where  they  fixed  their  seat  of  government,  which,  extend- 
ing itself  by  conquest,  became  the  second  empire  to  the  southwai^d.  The  second 
comprehends,  as  it  does,  the  territories  now  belonging  to  Hyderabad,  the  Northern 
drears,  a  considerable  portion  of  the  Camatic,  and,  generally  speaking,  the 
"whole  of  the  countries,  of  wbich  the  ToUanga  is  at  present  the  spoken  language. 
This  work,  probably  composed  by  his  direction,  became  the  standard  law  book  of 
bis  dominions. — See  Str.  H.  L.,  pref.  pp.  xvi,  xvii. 

t  It  is  indeed  in  this  branch  of  the  law  that  one  would  find  a  great  differ- 
ence in  doctrine. 

§  JIm^a-vIhana  is  said  to  have  reigned  on  the  throne  of  Shdli-vdhana.  He 
is  probably  the  saqoie  with  JimHta-ketUf  a  prince  of  the  race  of  Sildra  who 
reigned  at  Tagara  ;  and  he  is  mentioned  in  an  ancient  and  authentic  iuscriptioit. 
found  at  Salset.    (  Vide  Asiatic  Researches,  Vol.  i.  pp.  357  &  361.) 

*'  It  was  an  obvious  conjecture  that  the  name  of  this  prince  had  been  fixed  to 
a  treatise  of  law  composed  perhaps  under  his  patronage  and  by  his  directions. 
That  however  is  not  the  opinion  of  the  learned  in  Bengal,  who  are  more  inclined 
to  sappose,  that  the  author  really  bore  the  name  which  is  affixed  to  his  work, 
and  was  a  professed  lawyer  who  performed  the  functions  of  judge  and  legal  ' 
adviser  to  one  of  the  most  celebrated  of  the  Hindd  sovereigns  of  Bengal.  No 
«vidence,4jowever,  has  been  adduced  iu  support  of  this  opinion  ;  and  the  period 
when  this  author  flourished  is  therefore  entirely  uncertain.''  Coleb.  Dd-hhd^ 
pref.  pp.  xi,  xii. 
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The  arguments  by  which  he  establishes  his  own  opinions 
are  treated  with  great  ability  ;  quotations  from  his  work, 
or  references  to  it,  have  been  made  by  all  the  authors  of 
the  law  tracts  current  in  Bengal.  The  other  works  of 
great  authority  in  Bengal  are  the  Ddt/a-tattwa,  the  Su- 
bodhinif  which  is  a  commentary  on  the  Ddya-bhdga 
by  SRf- KRISHNA  TarkIl ANKARA,  and  the  Ddya^krama* 
mngraha* 

The  Bdya-tattwa  is  that  portion  of  Raghu-nandana's 
SmriH'tattwaf  which  treats  of  inheritance.  It  is  a  short 
and  concise  composition  of  the  law,  in  which  JfMtrTA- 
vIhana's  doctrines  are  in  general  strictly  followed,  but 
commonly  delivered  in  his  own  words,  or  in  brief  extracts 


•  Sir  William  Macnaghten  adds  to  the  above  number  the  compilations 
termed  Vyavasthdrnava,  the  Vivdddmavay  or  VivdoLdi^nava-setu  and  the  Vivdda^ 
hhangdrnava.  The  firat  of  these  has  not  been  translated  nor  does  it  appear  to 
be  used  by  the  Pandits.  The  second  was  disapproved  of  by  Sir  William  Jonofi 
and  is  seldom  made  use  of  by  the  Pandits^  the  translation  of  it  too  was  consl' 
dered  by  that  learned  Judge  as  having  no  authority.  (See  his  letter  hereafter 
inserted.)  The  third,  namely,  the  Vivada-hhangdmava,  the  translation  whereof 
is  known  by  the  name  of  *  Colebrooke's  Digest,'  is  a  general  digest,  which  citea 
texts  of  most  of  the  sages  and  passages  from  the  works  of  all  the  schools,  and 
comments  thereupon.  It  is  therefore  a  work  not  only  for  the  Bengal  school  but 
also  for  the  other  schools,  and  has  been  actually  used  as  such  by  Sir  Thomas 
Strange,  and  Mr.  Colebrooke,  and  also  by  the  Pandits  of  the  different  schools  aa 
will  be  found  on  reference  to  the  two  Volumes  of  Strauge's  Elements  of  E^nda 
law,  and  the  second  Volume  of  Macnaghten's  Principles  of  Hiudti  law. 

t  The  Smriti'tattwa  of  Raghu-nandaka,  who  is  commonly  called  Smdrta 
BhattdcMrjya,  is  the  greatest  authority  as  regards  the  dchdra  and  prayaschitta 
hdndas  of  the  Dharma-skdstra  in  the  province  of  Ben^l,  and  is  a  complete  digest 
of  those  two  kdvdas.  It  comprises  twenty-seveu  tattwas  (books,)  twe^ty-four 
of  which  respect  the  dchdra  smdprdyaschittm  hdndas,  and  three  books  treat  of 
three  of  the  eighteen  branches  of  the  v^avoAdra  kdnda:  viz.  the  Ddya-tatttoa 
which  is  on  inheritance,  the  ^yavahdra-tatiwa  which  is  on  jurisprudence,  and  the 
JDivya-tattwa  which  treats  of  ordeals.  Sir  William  Jones  says :  "  his  digest 
approaches  nearly  in  merit  and  in  method  to  the  digest  of  Justinian."  Raghtt^ 
nandana  flourished  in  the  16th  century,  for  he  was  pupil  of  Vdsu-deva  Sdrva^ 
hhoumity  and  studied  at  the  same  time  with  three  otner  disciples  of  the  same 
preceptor,  who  likewise  have  acquired  gi*eat  celebrity  ;  viz.  Shiromant,  Kriskti^^ 
nanda  and  Choitamya :  the  latter  is  the  well  known  founder  of  the  relil 
gious  order  and  sect  of  XhQ  yoisknavas,  and  the  date  of  his  birth  being  held 
memorable  by  his  followers,  it  is,  as  ascertained  by  his  horoscope,  said  to  be  still 
preserved,  as  well  as  by  the  express  mention  of  the  date  of  his  works  to  have 
been  1411  of  the  Shaka  Era  answering  to  Y.  C.  1489 ;  consequently  Raghu- 
KANDANA  being  his  contemporary  must  hav«  flourished  at  the  beginning  of 
the  16th  oeatury.    Dd*  hhd^  pref.  p.  zii« 
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jfrom  JfictrrA.-TiHANA*8  text.  On  a  few  points,  however, 
BAGHX7-KANDANA  differs  from  JfMjjTA-vlHAVA,  and  in  some 
instances  supplies  that  author's  deficiencies. 

The  Ddya-krama-Simgraha  is  an  original  treatise  by 
8&f-KBiSHNA  TabkIlankIea,  and  contains  a  good  com- 
pendium of  the  law  of  inheritance  according  to  Jf  MdTA- 
yIhana's  text,  as  expoimded  in  his  commentary. 

The  Ddya-rahasya  or  SmritUratndvaU  of  KIma-kIthA 
ViBTl-vicHASPATi  obtains  a  considerable  degree  of 
authority  in  some  of  the  districts  of  Bengal ;  it  differs* 
however,  in  some  material  points  from  both  JfMfriA- 
tIhana  and  Baghu-nandaka,  and  thus  tends  much  to 
disturb  the  certainty  of  the  law  .on  some  important  ques«> 
tions  of  frequent  occurrence. 

The  other  treatises  on  inheritance,  according  to  the 
doctrines  received  in  Bengal,  are  the  Bdya-nirnaya  by  Sri*- 
kara  Bhattdchdrjya  and  a  few  more,  which  are  little  else  ' 
than  epitomes    of  the  works    of  Eaghu-nandana  and 

JflrirTA-ViHAKA. 

There  are  several  commentaries  on  the  Ddyabhdga. 
TQie  earliest  of  these  is  that  of  SEf-NlTH-AoHlajrA  CntiRA- 
MUJi  which,  though  frequently  cited  by  SRf-KRiSHNA  to  ' 
corrector  confute  opinions  therein  expressed,  must  be 
acknowledged  as,  in  general,  an  excellent  exposition  of  the 
text,  and  was  a  great  authority  before  the  appearance  of 
8Bi-KEiSHNA's  Commentary  :  even  now  it  is  respected  as 
tathority  on  points  not  contradicted  by  Sr^- Krishna. 

The  next  in  order  of  time  is  the  gloss  of  Achtuta 
CEAKRA-BARTTf  (author  likewise  of  a  commentary  on  the 
Shfdddha-viveka).  It  cites  frequently  the  gloss  of  CniiRi,* 
MANi,  and  is  itself  with  that  of  CntiRi-MANi  quoted  by 
MiHBSHWARA,  This  work  is  upon  the  whole  an.  able  inter- 
pretation of  the  text  of  JfMt5TA-vAHANA.    The  common- 
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tary  by  Maheshwara  which  is  posterior  to  those  of  CMrd* 
mani  and  Achyuta  is  probably  anterior  to    SrI •Krishna's 
commentary,  or  at  least  of  nearly  the  same  time ;  for  they 
appear  to   have  been  almost  contemporary,  the  former 
seemingly  a  little  elder  of  the  two.*    They  differ  greatly 
in  their  expositions  of  the  text,  both  as  to  the  meaning 
and  as  to  the  maimer  of  deducing  the  sense,  but  neither 
of  them  affords  any  indication  of  having  seen  the  other's 
work.    The  gloss  by  Maheshwara  is  for  the  greater  part 
an  able  interpretation     of  the  text  of  JfMi^TA-vlHAiiA. 
"  The  commentary  of  Sr^-Krishna  TarkIlankIra  (says 
Mr.  Oolebrooke,   and  very  justly  too,)  is  the  most  cele- 
brated of  the  glosses  of  the    text   of  the^  Ddya-bhagd. 
It  is  the  work  of  a  very   acute  logician,   who  interprets 
his  author  and  reasons   on  his  arguments  with  great 
accuracy  and   precision,   and  who  always  illustrates  the 
text,  generally  confirnis  its  positions,  but  not  unfrequent- 
ly  modifies  or  amends  them.     Its  authority  has  been  long 
gaining  ground  in  thp  schools  of  law  throughout  Bengal ; 
and  it  has  almost  banished  from  them  the  other  exposi- 
tions of  the  Drfy  a- tA^f^ra, ;  being  ranked,  in  general  esti- 
mation,   next  after  the   treatise   of  JfMirTA-viHANA  and 
of  Kaghu-nandana." 

Of  the  remaining  commentaries  one  bears  the  name 
of  Raghu-nandana.  It  is  indeed  a  poor  production  and 
strongly  suspected  of  bearing  a  borrowed  name ;  or  if 
it  be  at  all  the  work  of  the  .  celebrated  author  of  the 
Smriti-tattwa,  it  must  be  the  earliest  production  of  his 
pen.  The  commentary  by  RIma-bhadra  NYlyiLANKiRA 
is  not  generally  in  use  ;  and  the  commentary  written  by 

*  The  great-grandsons  of  both  these  writers  were  living  in  1806  :  and  the 
gripidson  (daughter's  son)  of  SbI-kribhka  was  alive  in  1790.  Both  consequent- 
ly must  have  lived  in  the  first  part  of  the  last  century. — Coleb.  Dd.  bhd,, 
pref.  p.  vil 
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Ebishka-kIkta  ShabmI  of  Nudea  is  neither  complete 
nor  in  use.  All  these  commentaries  on  the  Ddya-hhdga 
have  of  late  been  printed  with  the  text  by  Baboo  Prosunno 
Coomar  Tagore. 

RiMA-NiTHA  VrDTl-vlcHAdl?ATi,  the  author  of  Ddt/a- 
rahotsya,  has  also  written  a  commentary  on  the  Ddya- 
hhdga. 

ElsHf-ElMA  has  written  a  useful  commentary  on  the 
Ddya-tattujoa  of  Raghtj-nandana,  which  nearly  agrees 
with  the  views  taken  by  SRf-KRiSHNA  in  his  interpretation 
of  the  Ddya-hhdga. 

These  are  the  five  classes  of  law  tracts,  which  are 
severally  respected  by  the  five  schools  or  divisions,  f  It 
must  not,  however,  bp  inferred  that  each  of  these  classes 
of  law  tracts  is  respected  solely  by  a  particular  school,  and 
not  at  aU  by  the  other  schools ;  the  fact  is,  that  each  is 
of  paramount  or  leading  authority  with  a  particular  school, 
and  at  the  same  time  is  on  general  and  uncontradicted 

•  Mr.  Morley,  however,  in  his  recapitulation  sub-divides  the  Drdvira 
division  into  three,  namely  Drdvira^  Kamdtaka,  and  Andhrd,  and  mentions  the 
books  preferentially  used  in  each  of  the  schools  of  Hindd  law.  They  are  as 
follows : — 

I.  Bengal  School : — DharmcHratna  (i.  e.^^Ddya'hhdga  and  its  commentaries 

by  SBf-KKIBHNA    TaRKaLANKXBA  and  SRiNilHA  A'CHiRJYA-CniJRX-MANI,  Ddya- 

hnma-iangraka,  Smriti-tattwa,  (its)   Ddya-tatttm,  VividdmaVa-ietUy    Vivdda- 
sdrdmava  and  Vivdda-bhangdmava. 

II.  Mithil4  School '."Viydda-rcUndkara,  Vivdda-chintdmani,  Jfitdkshard, 
Vjfavahdni-^hirUdmant,  Dwoita-parishishta,  Vivdda-chandroy  SmrUi-sara  or 
SmriH-samuchc/iaifa  and  Madana-pdrijdta. 

ni.  Benares  School  i^MitdksharA,  Vira-mUrodaya,  J/ddhaviya,  Vivida^ 
Undava  and  Nimayasindhu, 

IV.  Mahdrdshtra  School  i-^MayHkhay  Mitikshardy  Mmaya-Hndhu,  Eemddri, 
Bmritirkoustubha  and  Mddhofviya" 

V.  Dr&vira  School  :— 

Dr&vira  Division : — Mitdkshardf  Mddhaviya,  Sarafwati-vildta  and   Varadd- 

Eam&taka  Division  : — Mddhaviyaf  MiUhshard  and  Saraswati-vUdsa, 
Andhra  Division  i^MUdhharaf  Mddhaviya,  Stm-iti-Chandrikd  and  Saroiwati- 
tUdta. 
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points  respected  as  authority  in  the  other  schools,  though 
of  course  in  subordination  to  that  which  is  preferentially 
used  by  them  severally.  A  class  of  law  tracts,  which 
is  of  paramount  authority  with  one  school,  may  also  be 
regarded  as  of  unquestionable  authority  in  another  school 
on  points  regarding  which  no  rules  are  prescribed  in  the 
books  preferentially  used  in  that  school.* 

Of  the  treatises  on  adoption,  the  Dattakchmimdnsdf  of 
Nanda  Pandita,  the  author  of  the  Voijayanti  and  the 
Pratitdhhard,  and  the  Dattaka^chandrikdX  by  Devdnanda 
£hatta,  the  author  of  Smrituchandrikd  {ante,  p.  xvii,) 
are  the  most  esteemed :  they  are  almost  equally  res- 
pected all  over  India,  the  law  of  adoption  not  exhibiting 
much  conflict  of  doctrines  between  the  several  schools, 
although  some  difference  of  opinion  may  be  observed 


*  Thus  in  Strang's  work  on  Hindu  law,  which  is  principally  designed  for 
the  Marhatta  and  Dravira  schools,  works  of  paramount  authority  in  Bengal  have 
been  cited  on  the  general  points  and  also  on  points  not  touched  upon  in  the 
law  tracts  chiefly  used  in  those  schools.  In  the  first  of  the  above  two  cases,  the 
Bengal  authorities  are  regarded  as  secondary  to,  or  corroborative  of,  the  authori. 
ties  of  those  schools,  while  in  the  second  case,  the  authorities  of  the  Bengal  school 
must  be  regarded  as  also  unquestionable  authoritieH  in  the  said  schools  by  reason 
of  having  supplied  the  deficiency  iti  the  law  tracts  adopted  by  him.  It  vnll 
also  be  found  from  the  second  volume  of  Sir  William  Macnaghten's  work 
on  Hindu  law,  which  is  composed  of  precedents  or  admitted  law  opinions,  that 
the  PanditB  have  on  general  or  uncontradicted  points,  indiscriminately  cited  the 
authorities  of  any  school,  though  the  cases  in  which  they  gave  their  opinions 
appertained  to  a  particular  province  ;  and  that  in  the  cases  of  one  country  they 
have  cited  the  authorities  of  another  province  or  school  whenever  on  points  at 
issue  they  found  no  rules,  prescriptive  or  prohibitory,  in  the  law  tracts  of  the 
former  province  or  school. 

t  Mr.  Sutherland  concludes  his  remarks  upon  the  DattahormimdnBd  by  saying 
that — ^  it  is  on  the  whole  compiled  with  ability  and  lAinute  attention  to  the  sub- 
ject^ and  seems  not  unworthy  of  the  celebrity  it  has  attained.'' 

X  The  DaUaka-chandrikd  is  a  concise  treatise  on  adoption  and  supposed  to  be 
the  basis  of  Nanda  FandMs  more  elaborate  work.  Many  of  the  Pandits  of 
Bengal  attribute  this  work  to  the  late  Raghu-mani  Vidi/d-bhUuhana,  spiritual 
adviser  of  the  Baja  of  Nudea  and  a  distinguished  Pandit  who  flourished  in  the 
latter  part  of  Jaoan-nIthi's  life,  and  is  said  to  have  assisted  Mr.  Colebrooke  in 
the  preparation  of  his  translation  of  the  D&ya-hhdga  and  Mitdkshard,  One  of  the 
grounds  of  such  attribution  is,  that  by  putting  together  consecutively  the  first 
letter  of  the  first  and  third  lines  and  the  last  letter  of  the  second  and  fourth 
lines  of  the  last  verse  of  the  book,  the  name  *  Ragf^u-mani^  is  formed. 
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amongst  the  individual  writers.  It  must  be  remarked, 
however,  as  an  important  distinction,  that  where  they 
differ  the  doctrine  of  the  Dattaka-chandrikd  is  adhered 
to  in  Bengal  and  by  the  Southern  jurists,  while 
the  Jkittaka^fiii^dnBA  is  held  to  be  an  infallible  guide 
in  the  provinces  of  MitUhi  and  BencMres.  In  addition 
to  these  two  treatises,  there  are  the  Datta-mimdnsd 
by  Vidydnmya  Skodmi,  the  Datta^chandrikd  by  Oangd- 
deea  Bdjpei,  the  l)att€hdipaha  by  Vydsdchdrjya,  the 
Dattaka-houatubha  by  Ndgoji  Bhafta,  the  Battaka-bhd'^ 
shana  by  Krishna  JUHsra,  the  Dattaka-tilaka  by  Bhava^^ 
deoa  Bbaita,  and  the  JDattaka^siddhdnta-mtzf^'ari  by 
Rdma-krishna,  which  are  general  digests  of  the  •  law  of 
adoption,  but  they  appear  to  be  rarely  used  or  cited  by 
the  lawyers.  There  is  another  treatise  on  adoption  called 
the  Dattaka^nirfkxyaf  which  is  a  compilation  of  a  cele- 
brated Bandit  of  the  name  of  Sri-ndtha  Bhatta.  This 
work  was  translated  by  Mr.  Blacquiere,  but  the  transla« 
tion  has  not  been  published.* 

An  excellent  commentary  on  the  JDattaka-mimdnsd  and 
Battaka-chandrikd  has  been  recently  written  and  pub-t 
lished  by  Bharat-chandra  Shiromani,  a  celebrated  lawyer, 
and  at  present  the  professor  of  Hindu  law  in  the  Govern- 
ment Sanscrit  College. 

Besides  the  above,  there  exist  several  other  digests  and 
commentaries.  These  are  the  Jchdr/ya-chandrikd  by 
SrUidthdchdrjya,  son  of  Sri-kardchdrjya,  both  celebrated 
lawyers  of  the  JBthild  school ; — ^the  Fyavahdrchkald  of 
Bhava-deva  Bhatta,  also  called  Bala-balabhl-hhujanga, 
author  of  the  rituals  much  consulted  in  Bengal;— the 
Brdhmana-^arvoMoa  Nydya-sarvaswa,  Pandita-earvaswa, 

*  See  FrefiEkce  to  the  Considerations  on  Eindu  Law,  p.  jjii. 
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and  the  other  treatises  by  Haldyudha^*  which  are  chiefly 
cited  in  the  Bengal  digest.; —the  sublime  works  of  Uda- 
yandchdrjyay  the  reviver  of  the  rational  system  of  philo- 
sophy ; — the  Kalpa-faru  by  Lakshml-dhara,  who  also 
composed  a  treatise  on  the  administration  of  justice  by 
command  of  Govinda-chandra^  a  king  of  Kdahi^  sprung 
from  the  Vdstava  race  of  KdyastJuxs; — the  Oovm* 
ddrnava,  composed  under  the  superintendence  of  the 
same  prince  by  Nara  Smha^  who  was  the  son  of 
Rdma-chandray  the  grammarian  and  philosopher ; — 
the  Parttshu-rdma-pratdpaf  a  general  digest  composed 
by  order  of  Sabaji  Fratdpa,  Baja  of  the  Eastern 
Telinga  country,  about  five  hundred  years  ago.  The 
Vyavahdra-Swikdra  by  NAgqji  Bhatta;  the  MadanU' 
ratna  by  Madana  Sinha,  an  ancient  work  of  notoriety 
treating  of  the  dchdra,  vyavahdra^  and  prdyashchifta ;— the 
Jchdraka,  a  work  priacipally  on  dchdra  and  vyavahdra  by 
Shankara  Bhatta  Kdahikara  ; — the  Byota,  a  general  digest 
written  more  than  a  century  ago  by  Goga  Bhatta  KdshU 
kara  ; — the  Dinakara-udyota,  a  work  on  dchdra  and  vya^ 
vahdra  by  Vishwa-rUpa  lidmaka  Goga  Bhatta  KdsM-kara; 
— and  the  Prithivi-chandrodaya  which  also  is  a  general 
digest.  Most  of  these  works  are  not  now  in  use,  but 
their  texts  are  cited  in  many  of  the  current  digests  and 
commentaries.  The  work  of  Jitendrita  is  cited  in  the 
Mitdkshard,  Bdya-bhdga^  and,  other  books.  And  the  works 
of  Goir-chandra^  Graheshivara,  Dhdreshwara^i  Bala^rdpa 

*  This  great  Pandit  was  the  spiritual  guide  of  Lakshmana  Sena,  a  renowned 
monarch,  who  gave  his  name  to  an  era  of  which  upwards  of  seven  hundred  years 
have  expired.  Haldyudha  was  a  descendant  in  the  fifteenth  degree  of  Bhatta 
Nardyana,  author  of  the  VeHUanhdra  (a  celebrated  drama,)  and  one  of  the  five 
vedantists  who  were  brought  from  Kunouj  by  RajA  A  'disura,  and  whose  descend- 
ants are  almost  all  the  Rdrhi  and  Barendra  Brahmins  of  Bengal. 

t  Dhdreshwara  is  said  to  be  the  same  as  Rdja  Bhoja.  Vide  Coleb.  Dig.  pref.  p.  xi. 
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Sdri-hara,  Hurdri  Ifisra  and  many  others  are  occasionally 
aUnded  to  In  the  Ftvdda-bhtmgdmava  and  some  other 
digests. 

Since  the  establishment  of  the  British  empire  in  India 
three  digests  have  been  composed  in  Sanscrit.  The  first 
of  these  is  the  Vwdddmava-setUi*  compiled  at  the  request 
of  Mr.  Warren  Hastings*  This  work  was  proposed  as  early 
as  the  18th  of  March  1773,  at  the  opening  of  the  Court  of 
Sudder  JDetoanny  Adawlut  in  Bengal.  In  the  following 
year  a  translation  of  the  work  was  made  by  Mr]  Halhed, 
and  published  under  the  title  of  "  A  Code  of  Gentu  Laws.** 
This  work,  however,  was  disapproved  of,  and  its  transla- 
tion was  condemned  by.  Sir  William  Jones  for  reasonsf 
set  forth  in  his  letter  to  the  Chief  Government  of  India^ 
in  which  he  strongly  recommended  the  enforcement  of 
the  Sinda  law  and  the  compilation  of  a  better  code. 
The  sentiments  expressed  in  that  paper  are  truly  worthy 
of  him.  "  Nothing  (he  says)  could  be  more  obviously 
jast  than  to    determine  private    contests   according  to 

•  This  work  was  compiled  by  several  Pandits,  of  whom  JAaAK-MiTHA,' 
tothor  of  the  digest  translated  by  Mr.  Colebrooke,  waa  one. 

f  "  It  (says  the  learned  jadge  alluding  to  the  work  in  qaestion)  by  no  means 
obTiates  the  difficulties  before  stated,  nor  supersedes  the  necessity  or  the  expe- 
dience at  least^of  a  more  ample  repository  of  Hindti  laws,  especially  on  the  twelve 
different  contracts  to  which  Ulpian  has  given  specific  names,  and  on  all  the 
others,  which,  though  not  specifically  named,  are  reducible  to  four  general  heads. 
The  last  mentioned  work  is  entitled  the  '  Vivdddmava-setu*  and  consists,  like  the 
Bomau  digest,  of  authentic  texts  with  the  names  of  their  several  authors  regu- 
larly prefixed  to  them,  and  explained  where  an  explanation  is  requisite,  in  short 
notes  taken  from  commentaries  of  high  authority.  It  is,  as  far  as  it  goes,  a  very 
excellent  work  ;  but  though  it  appears  ex tretnely  diffuse  on  subjects  rather  curious 
than  useful,  and  though  the  chapter  on  inheritance  be  copious  and  exact,  yet 
another  important  branch  of  jurisprudence,  the  law  of  contracts  is  very  succinctly 
and  superficially  discussed,  and  bears  an  inconsiderable  proportion .  to  the  rest 
of  the  work.  But  whatever  be  the  merit  of  the  original,  the  translation  of  it  has 
no  authority,  and  is  of  no  other  use  than  to  suggest  inquiries  on  the  many  dark 
passages  which  we  find  in  it  :  properly  speaking,  indeed,  we  cannot  call  it 
a  translation  ;  for  though  Mr.  Halbed  performed  his  part  with  fidelity,  yet  the 
Persian  interpreter  had  supplied  him  only  with  a  loose,  Injudicious  epitomi  of 
the  original  Sanscrit,  in  which  abstract  many  essential  passages  are  omitted." 
Mr.  Colebrooke,  by  quoting  the  above  remark  in  the  preface  to  the  digest, 
and  not  maldng  any  observation  upon  it  either  in  that  book  or  in  any  of  his 
works  or  opinions,  seems  to  hftve  acquiesced  in  the  judgment  pronounced  upon 
it  by  Sir  WUliam  Jones. 
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those  laws,  which  the  parties  themselves  had  eteir  consi- 
di3red  as  the  rales  of  their  conduct  and  engagements  in 
civil  life ;  nor  could  any  thing  be  wiser  than,  by  a  legiala^ 
live  Act,  to  assure  the  Hindu  and  Mussulman  subjects  of 
Great  Britain  that  the  private  laws,  which  they  severally  hold 
sacred,  and  a  vioktion  of  which  they  would  have  thought 
the  most  grievous  oppression,  should  not  be  superseded  by 
a  new  system,  of  which  they  could  have  no  knowledge,  and 
which  they  must  have  considered  as  imposed  on  them  by 
a  spirit  of  rigour  and  intolerance.*  So  far  the  principle  of 
decision  between  the  native  parties  in  a  cause  appears  per- 
fectly clear  J  but  the  difl&culty  lies  (as  in  most  other  cases)  in 
the  application  of  the  principle  to  practice;  for  the  Hindu 
and  Mussulman  laws  are  locked  up  for  the  most  part  in  two 
very  difficult  languages,  Sanscrit  and  Arabic,  which  few 
Europeans  will  ever  learn,  because  (neither  of  them  leads 
to  any  advantage  in  worldly  pursuits ;  and  if  we  give  judg- 
ment only  from  the  opinions  of  the  native  lawyers  and 
scholars,  we  can  never  be  sure  that  we  have  not  been  de- 

*  Agaiu,  at  the  conclusiou  of  his  preface  to  Manu,  that  eminent  judge  re-- 
marks :  **  Whatever  opiuion  in  short  raay  be  formed  of  Manu  and  his  laws,  ia 
a  country  happily  enlightened  by  sound  philosophy  and  the  only  true  revelation, 
it  must  be  remembered  that  those  laws  are  actually  revered  aa  the  word  of  the 
most  High  by  nations  of  great  importance  to  the  political  and  commercial  inter* 
ests  of  Europe,  and  particularly  by  many  millions  of  Hindif  subjects,  whose 
well  directed  imiustry  would  add  largely  to  the  wealth  of  Britain,  and  who  afik 
no  more  in  return  than  protection  for  their  persons  and  places  of  abode,  justice 
»  in  their  temporal  concerns,  indulgence  to  the  prejudices  of  their  old  religion, 
and  the  benefits  of  those  laws  which  they  have  been  taught  to  believe  sacred, 
and  which  alone  they  can  possibly  comprehend.'' 

Sir  Francis  Macnaghten  too  remarks  :  "  The  right  of  Hindiis  to  have  their 
contests  decided  bv  their  ovm  laws  has  been  established  by  the  legislature  of 
Great  Britain,  and  I  most  cordially  concur  in  the  sentiments  which  have  been 
expressed  by  Sir  William  Jones  upon  this  subject, *' — "  As  to  the  Hindus^  I  have 
not  a  predilection  for  the  tenets  of  any  of  their  schools,  or  for  the  doctrines  of 
any  of  their  scholiasts  in  particular.  Such  as  their  law  is,  they  have  a  right  to 
an  administration  of  it,  among  the  parties  themselves.  To  deprive  them  of  this 
right  against  their  will,  or  without  their  desire,  would  be  rigorous  in  a  civil, 
and  intolerant  in  a  religious,  point  of  view  ;  for  their  laws  and  their  religion  are 
80  blended  together  that  we  cannot  disturb  the  one  without  doing  violence  to 
the  other.  Their  own  is  the  only  law  to  be  administered  to  them,"  "  Give  them 
not  any  laws  but  their  own ;  yet  under  a  pretext  of  dealing  those  out,  let  us  not 
subject  the  people  to  wrong."— Cons.  H.  L.,  pref.,  pp.  V,  VI. 
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reived  by  them.  It  would  be  absurd  and  unjust  to  pass  an 
indiscriminate  censure  on  a  considerable  body  of  men ;  but 
my  experience  justifies  me  in  declaring  that  I  could  not, 
with  an  easy  conscience,  concur  in  ^a  decision  merely  on  a 
written  opinion  of  native  lawyers,  in  any  cause  in  which 
they  would  have  the  remotest  interest  in  misleading 
the  court :  nor,  how  vigilant  soever  we  might  be,  would 
it  be  very  difficult  for  them  to  mislead  us,  for  a  single 
obscure  text,  explained  by  themselves,  might  be  quoted 
as  express  authority,  though  perhaps  in  the  very  book 
£rom  which  it  was  selected  it  might  be  differently  explain- 
ed, and  introduced  only  for  the  purpose  of  being  exploded* 
The  obvious  remedy  for  this  evil  had  occured  to  me  before 
I  left  Cngland,  where  I  had  communicated  my  sentiments 
to  some  friends  in  Fai:liament,  and  on  the  Bench  in  West- 
minster Hall,  of  whose  discernment  I  had  the  highest 
opinion ;  and  those  sentiments  I  propose  to  unfold  in  this 
letter  with  as  much  brevity  as  the  magnitude  of  the  sub- 
ject will  admit.  If  we  had  a  complete  digest  of  Hindu 
and  Mahomedan  laws,  after  the  model  of  Justinian's  in- 
eatimable  Pandects,  compiled  by  the  most  learned  of  the 
native  lawyers  with  an  accurate  verbal  translation  of  it 
into  English ;  and  if  copies  of  the  work  were  reposited 
in  the  proper  offices  of  the  Sudder  Dewanny  Adawlut 
and  the  Supreme  Court,  that  they  might  occasionally  be 
consulted  as  a  standard  of  justice,  we  should  rarely  be  at 
a  loss  for  principles  at  least  and  rules  of  law  applicable  to 
Ijhe  eases  before  us,  and  should  never  perhaps  be  led  astray 
by  the  Pandits  or  Moulavis,  who  would  hardly  venture 
to  impose  on  us  when  their  imposition  might  be  so  easily 
detected.  It  would  not  be  unworthy  of  a  British  Govern- 
ment to  give  the  natives  of  these  Indian  provinces  a  per- 
manent security  for  the  due  administration  of  justice 
among  them,  similar  to  that  which  Justinian  gave  to  his 
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Greek  and  Eoman  subjects ;  but  our  compilation  would 
require  far  less  labour  and  might  be  completed  with  far 
greater  exactness  in  as  short  a  time ;  since  it  would  be 
confined  to  the  laws  of  contracts  and  inheritances,  which 
are  of  the  most  extensive  use  in  private  life,  and  to  which 
the  legislature  has  limited  the  decisions  of  the  Supreme 
Court  in  causes  between  native  parties."  The  letter  from 
which  this  extract  is  taken,  is  dated  19th  of  March  1788, 

On  the  same  date,  the  then  Governor- General,  Mar- 
quis Cornwallis,  with  the  concurrence  of  the  Members  of 
Council,  accepted  the  oflfer  in  terms  honorable  to  the 
proposer  and  expressive  of  the  most  liberal  sentiments : 
"The  object  of  your  proposition  (they  say)  being  to  pro- 
mote due  administ^'ation  of  justice,  it  becomes  interesting 
to  humanity ;  and  it  is  deserving  of  our  peculiar  atten- 
tion, as  being  intended  to  increase  and  secure  the  happiness 
of  the  numerous  subjects  of  the  Company's  provinces." 
And  the  result  of  this  proposition,  so  gladly  accepted  by 
the  Governor-General  in  Council,  xras  the  composition  of 
the  Vwdda-adrdrnava^  and  the  Vivdda-bhangdrnava :  the 
former-  was  written  by  Sarvoru  Trivedi^  a  lawyer  of 
Jfi^AiZa,  and  the  latter  by  Jagan-nItha  Taeka-panchI- 
NANA,  and  both  by  the  direction  of  Sir  William  Jones, 
who  himself  had  undertaken  a  translation  of  the  latter 
work  together  with  an  introductory  discourse,  for  which 
he  had  prepared  ample  materials,*  when  the  hand  of  death 
arrested  his  labours.  Although  it  must  be  a  matter  of 
regret  that  the  public  has  lost,  by  his  premature  death, 
a  translation  from  his  pen  of  a  digest  compiled  under 
his  direction,  yet  it  must  be  acknowledged  that  the  scholar 
selected  by  Sir  John  Shore,  the  succeeding  Govemor- 


*  See  his  last  anniversary  discourse  as  President  of  the  Asiatic  Society. 
Vol  IV,  p.  176. 
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General,  for  completing*  a  translation  of  this  digest  was 
one  who  seems  to  have  devoted  much  more  time  and 
attention  to  the  study  of  our  literature  and  law,  and  than 
whom  no  one  has  as  yet  been  able  to  make  a  more  faith- 
ful and   complete  translation   of  a  law  tract  in  Sanscrit, 
or  to  give  a  better  exposition  of  our  law.    The  translation 
of  the    Vivdda-bhangdr^ava  or  Jagan-nItha^s  Digest  is 
commonly  known  as  *  Colebrooke's  Digest/    This  digest 
treats  in  full  of  the  topics  of  contracts  and  inheritance  as 
required  by  Sir  William  Jones.     The  author  of  t^e  work 
was   one  of  the  greatest  Pandits  and  also  one  of  the  most 
ingenious  logicians  of   the  age.    Instead  of  reconciling 
contradictions  or  making  anomalies  consistent,   he  has 
in   many  instances  attempted  to  display  his  proficiency  in 
logic  and  promptitude  in  subtle  ingenuity,   and  has   thus 
rendered  the  work  an  unsafe  guide  for  a  reader  not  already 
well  versed  in  the  law.    Such  reader  will  often  find  in  it 
several  discordant  doctrines  on   one  and  the  same  point, 
and  will  be  at  a  loss  to  know  which  to  follow ;  and  if  he 
follow  whatever  doctrine  he  finds  at  the  first  sight,   with- 
out knowing  what  doctrine  is  recorded  on  the  same  point 
at  another  page,  he  will  perhaps  do  wrong,  for  there  may 
be  in  another  place  of  the   same  book  another  doctrine, 
perhaps  the  just  one,   and  the  former   may  have  been 
founded  only   on  subtle  ingenuity.     He  wDl,  moreover, 
see  that  in  one  place  doubts  are  ingeniously  thrown  upon 
established    doctrines     and    principles    laid    down    by 
.  unquestionable  authorities,  and  in  another  he  will  find  a 
corroboration  of  the  same  doctrines  and  principles.     He 
will  very  often  find  no  decision  on  a  point,  but  only  the  dis- 

*  Becaoae  the  version  of  many  texts  cited  in  the  work  come  from  the  pen 
of  Sir  William  Jones,  most  of  the  laws  quoted  from  Manu  being  found  in  his 
translation  of  the  MdTtava-dhanna  Shdstra,  and  other  texts  having  been  already 
translatt'd  by  him  when  perusing  the  preceding  digest,  the  Vividdrnava-setu, — 
Vide  Coleb.  Dig.,  pr^.  p.  xviiL 


Digitized  by 


Google 


ZXX  PBVKV. 

cordant  opinions  of  several  authors  of  several  schools. 
Under  such  circumstances,  he  only  who  knows  the  estab- 
lished doctrines  of  the  different  schools  can  safely  make 
nso  of  the  work.  It  is  for  the  above  and  other  reasons 
that  unfavourable  opinions  have  been  expressed  by  the 
European  scholars  who  have  written  on  the  Hindti  law.* 

*  The  opinion  of  Mr.  Henry  Colebrooke  is  as  follows : — "  In  the  preface  to 
the  translation  of  the  digest  I  hinted  an  opinion  unfavourable  to  the  arrange- 
ment of  it,  as  it  has  been  executed  by  the  native  compiler.  I  have  been  con- 
firmed in  that  opinion  of  the  compilation,  since  its  publication ;  and  indeed 
the  author's  method  of  discussing  together  the  discordant  opinions  maintained 
by  the  lawyers  of  the  several  schools,  without  distinguishing  in  an  intelUgiUe 
manner  which  of  them  is  the  received  doctrine  of  each  school,  but  on  the  con- 
trary leaving  it  uncertain  whether  any  of  the  opinions  stated  by  him  do  actu- 
ally prevail,  or  which  doctrine  must  now  be  considered  to  be  in  force  and 
which  obsolete,  renders  his  work  of  little  utility  to  persons  conversant  with 
law,  and  of  still  lees  service  to  those  who  are  not  versed  in  Indian  jurispru- 
dence ;  especially  to  the  English  reader,  for  whose  use,  through  the  medium 
of  translation,  the  work  was  particularly  intended."— Preface  to  the  Ddya* 
bhdga,  pp.  ii,  iii. 

^  It  consists/'  says  Sir  Thomas  Strange,  **  like  the  Roman  Digest,  of  texts, 
collected  from  the  works  of  authority  extant  in  the  Sanscrit  language  only, 
having  the  names   of  their  several  authors  prefixed,  together  with  an  (unple 

.  commentary  by  the  compiler,  founded  for  the  most  part  upon  the  former  ones. 
That  its  arrangement  was  not,  on  its  first  appearance,  satisfactory  to  the  learned, 
and  that  the  commentary  abounds  with  frivolous  disquisitions,  as  well  as  with 
the  discordant  opinions  of  different  schools,  not  always  sufficiently  distinguished, 
rests  upon  the  best  authority,  that  of  the  learned  translator,  by  whom  its 
utility,  for  the  purpose  for  which  it  was  planned,  is  well  nigh  disclaimed.  It  is 
long,  therefore,  smce.  it  was  characterised,  not  unhappily,  as  '  the  best  law 
book  for  counsel  and  the  worst  for  a  judge.'  But  in  whatever  d^pree  Jaoak- 
hItha's  Digest  may  have  fallen  in  estimation,  as  a  book  to  be  used  with 
advantage  in  our  courts,  and  especiallv  in  those  to  the  southwaoxl,  it  remains 
a  mine  of  juridical  learning,  throwing  light  upon  every  question  on  which  it 
treats,  whatever  attention  it  may  require  in  extracting  it."— Str.  H.  L.,  Vol.  I, 

■pp.  xvii— xix. 

The  author  of  the  Considerations  on  the  Hindti  Law  remarks  : — '*  The 
plan  of  Sir  William  Jones  may  have  been  excellent,  but  the  execution  of  it 
fell  to  the  share  of  JiaAN-N/THA.  He  has  given  us  the  contents  of  all  books 
indiscriminately.  That  he  should  have  reconciled  contradictions  or  made 
anomalies  consistent,  was  not  to  be  expected  ;  but  we  are  often  the  worse  fbr 
his  sophistry,  and  seldom  the  better  for  his  reasoning.  His  incessant  attempts 
to  display  profidence  in  logic  and  promptitude  in  subtlety  he  might  have  spared^ 
■without  regret  to  his  readers." — Cons.  H.  L.,  p.  viii. 

The  author  of  the  Summary  of  the  Laws  and  Customs  of  the  ^ndfis  remarks  : 
<*  The  digest  of  Jaoan-kItha  translated  by  Mr.  Colebrooke,  although  ot^er  sub- 
jects are  occasionally  adverted  to,  is  nominally  confined  to  the  law  of  contracts 
and  .successions ;  and  the  frequent  occurrence  of  jarring  texts  and  obscure 
oommentaries  forms  a  great  objection  to  it  as  a  work  of  particular  reference." — 
Ibid,  Pref.  p.  v.  ' 

1  concur,  however,  with  Mr.  Morley  in  the  opinion  that — ''Notwithstanding 
the  unfsvourable  opinions  of  the  Vivdida-hhangHmava,  pronounced  by  its  learn- 
ed translator  and  others,  there  is  no  doubt  but  that  it  contains  an  immense  i 


Drgitized  by 


Google 


mrici.  XXXI 

The  VwAda-hhangdrnavay  citing,  and  commenting  on, 
the  testis  of  the  works  adopted  in  the  seyeral  schools,  is 
ooeasionally  tised  as  an  authority  by  the  lawyers  of  the 
other  schools.* 

of  most  Taloable  infonnatioD,  more  especially  on  the  law  of  contracts,  and  wQl 
be  fomid  eminently  nsefol  by  those  who  will  take  the  trouble  of  familiarising 
themselTes  with  the  author's  style  and  method  of  arrangement'*  The  accuracy 
of  the  learned  translator's  remarks,  that  for  the  reasons  noticed  by  him  the 
work  is  of  little  utility,  (even)  to  persons  conversant  with  the  ktw,  may  be  ques- 
tioned. Persons  conyersant  with  the  Hindti  laws  as  current  in  the  different 
sdioob,  seeiog  an  opinion  with  the  name  of  its  author,  may  recollect  or  discoyer 
to  what  school  he  belongs  ;  nor  can  it  be  difficult  for  them  to  know  whether 
that  opinion  prevails  in  any  school  or  is  become  obsolete.  At  any  rate,  they 
will  fiud  in  the  book  almost  all  the  important  texts  of  almost  all  the  ancient 
tnd  modem  works,  with  comments  or  expositions  so  numerous,  curioui*,  and 
iuteresting,  that  no  work  in  existence  can  impart  half  the  information  or  know- 
ledge which  JagaH'NXtha's  Digest  does.  And  possensed  of  this  immense  mass 
ef  opinions  and  informations,  they  can  easily  select  those  justly  referrible  to  each 
of  the  schools.  Those  conversant  with  the  doctrines  of  the  Hind6  laws  as  current 
in  the  different  schools  cannot,  therefore,  fiiil  to  derive  very  great  benefit  from 
this  work.  Sir  Thomas  Strange  and  Sir  William  Macnaghten,  whose  works 
abound  with  references  to  quotations  from  the  digest,  and  many  of  whose  prin- 
ciples are  founded  thereupon,  are  striking  proofs  of  the  usefulness  of  the  work 
in  this  respect.  The  learned  translator,  too,  has  written  seyeral  of  his 
remarks  and  opinions  on  the  authority  of  that  digest.  It  is  only  diffi- 
cult, as  aJready  remarked,  for  a  person  not  conversant  with  the  law,  to  derive 
benefit  from  it ;  and,  in  fact,  to  them  it  would  be  an  unsafe  guide. 

•  Mr.  Oolebrooke,  however,  in  his  letter  to  Sir  Thomas  Strange  says : — 
**  We  hare  not  here  the  same  veneration  for  him  when  he  speaks  in  his  own 
name,  or  steps  beyond  the  strict  limits  of  a  compiler's  duty ;  and  as  his  doc- 
trines, which  are  commonly  taken  from  the  Bengal  school,  or  sometimes  origi- 
■ate  with  himself,  differ  ver^  frequently  from  the  authorities  which  heretofore 
nrevailed  in  the  South  of  India,  I  am  sorry  that  the  Southern  Pandits  should 
nave  been  thus  furnished  with  means  of  adopting,  in  their  answers,  whatever ' 
doctrine  may  happen  to  be  best  accommodated  to  the  bias  they  may  have  con- 
tracted )  and  I  should  regret  that  JAGAN-NiTHA's  authority  should  supersede 
that  of  the  much  abler  authora  of  the  Mitdkshard,  Smriti-chandrikd^  and 
Mddhaviytu^'  With  due  deference  to  that  eminent  scholar,  it  may  be  remarked 
that  if  the  Southern  Pandits  u^ed  an  opinion  originating  with  JAgAN-ylTHA 
himself  and  not  founded  upon,  or  consistent  with,  en  vtnqestionable  authority, 
notwithstanding  the  Mitdkskard  and  the  other  authorities  expressed  a  different 
doctrine  on  the  same  point,  then  their  opinion  would  indeed  be  objectionable  ; 
but  if  they  cited  a  passage  from  Jagan-nItha'b  Digest  because  they  did  not 
find  a  law  on  the  same  point  in  the  books  preferably  used  in  their  schools,  or 
because  they  found  in  tTAGAN-NiTiiA's  Digest  an  exposition  better  worded,  and  , 
not  oontreoicted  by  the  local  authorities,  the  learned  gentleman  Ought  not  to 
have  been  sorry  for  it ;  inasmuch  as  he  himself  has  done  the  same  in  many 
of  his  remarks,  on  the  opinions  of  the  Southern  Pandits,  published  in  the 
second  volume  of  Strange's  work  on  the  Hindd  Law.  Sir  William  Macna^^bten,  too, 
though  he  in  one  place  consMers  the  Vivddahhafigdrnava  rh  a  Bengal  authority, 
has  founded  many  of  his  general  principles  upon  the  texts  contained  in  the  said 
digest.  Open  also  the  second  volume  of  his  work  on  Hindti  Law,  and  it  will  be 
found  that  many  mavasthds  relative  to  casen  of  the  other  provinces  have  been 
founded  by  the  Pandits  on  the  authority  of  Jagan-n^tha's  Digest,  and  these 
ftyawtsthds  of  theire  have  been  approved  of,  and  published  by,  the  learned  gentle- 
num  himself  as  correct  and  accurate,    iksides,  where  Jagan-nItha,  citing  tht 
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Some  other  law  tracts  also  liave  been  translated  into 
English,  the  most  important  of  which  are  the  Ddyorbhdga 
of  JfM<7TA-vlHANA.  and  the  Mitdkshard  of  Vigt/dneshtoara^ 
the  standard  authorities  of  Hindd  Law  of  inheritance  in 
the  schools  of  Bengal  and  Benares  respectively.  They 
were  translated  by  Mr.  Henry  Oolebrooke  with  accuracy 
and  fidelity.  The  learned  translator  having  accompanied 
them  with  elucidatory  annotations  and  glosses  drawn 
from  their  commentaries  and  numerous  other  sources,  to 
which  his  peculiar  opportunities  and  immense  erudition 
gave  him  ready  access,  has  rendered  those  translations  of 
very  great  utility  ;  every  page  bears  testimony  to  his  dili- 
gence in  collecting  the  materials,  to  his  judgment  in  their 
selection,  and  to  his  learning  in  their  interpretation.  A 
considerable  knowledge  is  sure  to  be  derived  from  the 
study  of  these  two  works  in  which  the  entire  doctrine  of 
the  two  schools,  with  the  reasons  and  arguments  by  wTiich 
each  is  supported,  may  be  seen  at  one  view  in  a  condensed 
form.  Mr.  Orianne  has  also  translated  the  chapter  on 
inheritance  from  the  Mitdkshard.  Mr.  Borradaile,  a 
Judge  of  the  Sudder  Dewanny  Adawlut  of  Bombay,  and 
the  author  of  the  valuable  Reports,  has  published  a  trans- 
lation of  the  Vyavahdra-mayukha^  to  which  he  has  affixed 
annotations,  referring  the  passages  of  other  works  on 
Hindd  Law,  and  rendering  his  version  of  -peculiar  utility 
to  the  student  of  the  law  of  that  side  of  India.  A  trans- 
lation of  tlie  Ddya^krama-sangrdha  has  been  published  by 

authorities  of  one  8ch<y)l,  draws  a  conclasion  not  inconsistent  with  its  doctrines, 
or  where  he  gives  an  exposition  as  heing  the  doctrine  of  a  certain  school,  and 
that  exposition  is  not  contradicted  by  the  authorities  thereof,  or  where  his  work 
contains  an  exposition  not  to  he  found  in,  or  not  prohibited  by,  any  of  the  law 
tracts  current  in  that  school,  there  is  no  reason  why  that  part  of  his  work 
should  not  be  used  by  lawyers  as  an  authority  in  that  school.  Had  the  case 
been  otherwise,  Sir  Thomas  Strange,  whose  work  on  Hindu  Law  is  chieflj^  in- 
tended for  the  Southern  schools  of  India,*  would  not  have  cited  as  authorities 
Jagan-nItha  and  other  authors  of  Bengal  in  almost  every  page  of  his  work  ; 
and  Sir  W.  Maonaghten,  too,  would  not  have  founded  bis  chapter  on  contracts 
which  is  for  all  the  schools  almost  solely  upou  Jaqan-natha's  Digest 
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Mr.  Wynch,  who  has  judiciously  adopted  the  version  of 
the  texts  of  the  legislators  and  sages  of  antiquity,  cited 
therein  from  the  works  of  Sir  William  Jones  and  Mr. 
Henry  Colebrooke.  The  institutes  of  Manu  have  been 
translated  by  Sir  William  Jones  and  Sir  Graves  Haughton 
into  English,  and  by  Monsieur  Loiseleur  Deslongchamps 
into  Prench.  The  version  by  Jones  has  been  generally 
considered  as  the  masterpiece  of  that  learned  and  elegant 
writer ;  those  by  Haughton  and  Deslongchamps  vary  from 
it  but  slightly  and  nowhere  importantly.  There  is  an- 
other translation  by  one  or  two  natives  of  the  first  three 
books  of  Manu,  published  in  pamphlets,  in  which  the 
Sanscrit  text  is  given  in  the  Deva-ndgari  character,  a  liter- 
al translation  in  Bengali,  and  Sir  William  Jones'  trans- 
lation, with  -a  revised  translation  in  English.  Tho  Dattaka'^ 
mimdnsd  and  Dattaka-chandrikd  have  been  translated  by 
Mr.  Sutherland,  with  useful  notes  after  the  manner  of  his 
illustrious  uncle,  Mr.  Colebrooke.  His  version  of  the  two 
standard  works  on  adoption  and  the  synopsis  thereof, 
which  he  has  appended  to  his  translation,  are  eminently 
useful.  A  French  translation  of  the  JDaitaJca-chandrikd 
by  Mr.  Orianne  has  also  been  published. 

A  translation  of  the  Vyavahdra-kdnda  of  JIgna- 
valkta's  institutes  by  Dr.  Eoer  and  F.  Montriou,  Esq., 
barrister,  has  just  appeared.  This  work  is  entitled 
"  Hindu  Law  and  Judicature,''  and  contains  many  explana- 
tory and  useful  notes. 

Besides  the  above  mentioned  translations  we  have 
some  original  works  on  Hindti  law  written  in  English, 
The  chief  of  these  are  the  "Considerations  on  Hindti 
Law,"  "Elements  of  Hindti  Law,'*  and  the  "Principles 
and  Precedents  of  Hindti  Law." 

Sir  Francis  Macnaghten  was  the  author  of  the  Con- 
siderations  on  Hindti  Law^  which  consists  of  enunciation 

s 
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of  principles,  seldom  founded  upon  the  authority  of  the 
law  books,  but  generally  collected  from  the  then  decided 
cases,  such  as  ought  in  his  judgment  to  be  adopted,  and 
such  as  ought  if  adopted,  to  continue  immutable.    Those 
cases,  however,  were  decided  for  the  most  part  according 
to  the  opinions  of  Pandits,  who  are  spoken  of  by  him  in 
the  most  disparaging  terms,  and  to  whom  he  says  he  was 
obliged  to  have  recourse  on  points  as  they  arose.    Those 
principles  have  been  illustrated  copiously  by  arguments ; 
and  the  decided   cases  from  which  those  principles  have 
been  deduced  are  repeated  over  and  over,   and  given  in 
extenso.     His  chapter  on  adoption  is  the  longest  of  all» 
occupying  122  pages,  42  of  which  are  devoted  to  a  criti- 
cism of,   and  severe  reprehension  on,  a  judgment  of  Sir 
Thomas    Strange    in    a    particular  case.     The    seventh 
chapter  of  the  work  in  question  is  on  contracts,  and  is  com- 
posed only  of  such  texts  as  are  set  forth  in  Colebrooke's 
translation  of  the  Digest  of  Jagan-nItha  ;  and  the  eighth 
and  ninth  chapters  are  for  the  most  part  translations  from 
the  Mitdkshard.      The  Addendum    and  Appendix    res- 
pect only  the  law  of  adoption.     It  is  apparent  from  his 
writings  that  he  had  not  the  slightest  knowledge  of  the 
Sanscrit  language,  nor  of  the  law  books  not  translated 
into  English.     His  work,  however,  is  more  useful  than 
could  be  expected  from  an   author  who  was  possessed  of 
such  insufficient  means,   and  who,  moreover,  commenced 
and  finished  it  in  one  year.* 

The  Elements  of  Hindti  Law  was  written  by  Sir 
Thomas  Strange  when  Chief  Justice  of  the  Supreme  Court 
of  Madras.  Although  he  had  no  knowledge  of  the  Sans- 
crit language,  yet  almost  every  one  of  the  elements  con- 

•  "  It  is  to  be  regretted,"  says  Mr.  Morley,  '*  that  the  whole  work  ia  pervaded 
by  a  spirit  of  exaggerated  self-estimation  and  unjust  depreciation  of  OTerything 
not  consonant  with  the  author's  professional  prejudices/' 
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iained  in  his  work  is  based  upon  good  and  appropriate 
authorities  cited  below  the  page.  In  some  instances,  how- 
ever, he  has  erred  in  not  specifying  the  peculiar  doctrines 
of  the  different  schools,  or  in  blending  the  especial  doctrine 
of  one  school  with  that  of  another.  The  learned  author 
does  not  so  fully  treat  of  the  doctrines  of  the  other 
schools  as  he  does  of  the  two  schools  in  the  South  of 
India,  where  he  had  to  administer  Justice.  His  work,  there- 
fore, is  of  greater  utility  in  the  Courts  of  Madras  and 
Bombay  than  in  those  of  the  other  provinces.  The  second 
Tolume  of  the  work,  which  contains  cases  and  law  opinions 
appended  by  the  learned  author  to  his  work,  under  the 
title  of  ^^Besponsa  Frudentumy^  or  opinions  of  the  Paw- 
dite,  is  indeed  very  valuable,  almost  every  one  of  them 
being  followed  by  remarks  from  the  pen  of  Colebrooke, 
Satherland  and  Ellis,  or  one  or  other  of  them  ;  and  the 
work  is  rendered  still  more  valuable  by  containing  the 
opinions  of  Colebrooke  in  answer  to  letters  from  the 
aathor.  The  above  opinions  and  remarks  are  truly  res^ 
ponsa  prudentumj  and  the  author's  seeking  Colebrooke's 
opinion  on  every  difficult  point,  and  his  publication  there- 
of in  support  of  what  he  wrote,  are  actiones  prtidentis. 

The  Principles  and^ Precedents  of  Hindd  Law,  composed 
and  compiled  by  Mr.  (afterwards  Sir)  William  Hay 
Macnaghten,  are  the  most  clear  and  lucid  of  the  digests 
hitherto  composed  by  natives  or  Europeans,  The  first 
volume  of  this  work  treats  of  proprietory  right,  inherit- 
ance, stri'dhana,  partition,  marriage,  adoption,  minority, 
slavery,  and  contracts,  and  contains  a  translation  of  a 
portion  of  the  Mitdkshard.  The  second  volume  consists 
of  precedents  or  opinions  of  the  Hindii  Law  officers  deli- 
vered in,  and  admitted  by,  the  several  Courts  of  Judicature, 
and  examined  and  approved  of  by  the  author  himself. 
This  volume  is  very  useful,  and  it  would  have  been  much 
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more  so  had  the  author  puhlished  in  it  the  very  valuable 
opimons  and  remarks  of  Mr.  Henry  Colebrooke,  contained 
in  Strange's  Elements  of  HindA'Law ;  and  his  first  volume, 
too,  would  have  been  more  excellent  and  authoritative  had 
he  all  along  cited  authorities  in  support  of  the  principles 
and  doctrines  therein  contained  in  the  same  manner  and 
with  the  same  prudence  as  Sir  Thomas  Strange  has  done.* 

The  work  entitled  "  Treatise  on  Inheritance,   Gift, 
Will,  Sale,   and  Mortgage,*'  by  F.  E,  Elberling,  Esq.,  late 

*  Mr.  Morley  says  : — "  In  a  late  judgment  delivered  by  the   Privy  Council, 
Sir  William  Macnaghten's  work  is  mentioned  as  by    far  the  most  important 
authority  amongst  the  Hindd  Law-books  by  European  authors  ;  and  it  is  stated, 
on  the  information  of  Sir  Edward  Ryan,  to  be  constantly    referred  to  in  the 
Supreme  Court  of  Calcutta  as  all  but  decisive  on  any  point  of  Hindu  Law  con- 
tained in  it ;  and  that  more  respect  would  be  paid  to  it  by  Judges  than  to 
the  opinions  of  the  Pandits,*^  (  But    see  Clarke^    Notes  or  Decided    Casen, 
>p.   115-118.)    If  the  expression    *  Hindd  Law-books'  mean  those  composed 
\j  Europeans,  Macuaghten's  work  is    for    the    greater  part    such    as    it  is 
stated  to  be  ;    but  if  it  comprehend  also  translation  and  the  remarks  and 
written    opinions    of   Europeans,  then  whatever  has  come  from  the  pen  of 
that    eminent    scholar    and    lawyer,  Mr.    Henry    Colebrooke,    ought   to  be 
regarded  as  of  greater  weight;  especially  his  translations  of  the  Ddya-hhdga  and 
Mitdkahardf  the  former  of  which  works  is  the  standard  law  in  Bengal,  and  the 
latter  is  respected  in  all  the  schools  from    Benares  to  the  Southern  extremity  o£ 
the  Peninsula  of  India  as  the  chief  ground-work  of  the  doctrines  they  follow  : 
and  the  translations  themselves  are  also  masterpieces,  and,   accompanied  as  they 
are  with  translations  of  the  most   illustrative  and  appropriate  comments,  &c^ 
they  are  perhaps  more  useful  than  the  originals.  The  translation  of  the  Dattaka* 
mimdnsd  and  the  Dattaka'Chandrikay  the  standard  law  tracts  on  adoption  made 
after  the  manner  of  Colebrooke  by  his  nephew,  Mr.  Sutherland,  aid  the  trans- 
lation of  the  portion  of  the  Mildkshard  made  by  Sir  William  Macnaghten,  and 
those  of  the    B&ya-krama-sangraha    and    Vyavahdra-mayUkha,  are  of  equal 
authority  with  the  above.    Next  in  importance  are  the  remarks  and   opinions  of 
Colebrooice,  ''whose  learning,''  says  Sir  Thomas  Strange,  '4n  that  abstruse  science, 
•drawn  directly  from  the  original  and  the  most  authentic  sources,  stands  ac- 
knowledged in  Europe  as  well  as   India."    The  remarks  and    opinions  above 
alluded  to  convey,  in  most    instances,  not  only  his  strictures  on  the  points 
referred  and  opinions  reported,  but  references  also  to  printed  authorities  in  support 
of  his  observations,  or  of  the  answers  of  the  Pandits.    It  is  with  reference    to 
one  of  those  opinions  that  Mr.  Shakespear,  an  able  Judge  of  the  Sudder  Dewan- 
ny  Adawlut  at  Calcutta,  said,  alluding  to  Sir  William  Macnaghten  :"—"  Now  I 
imagine  Mr.  Henry  Colebrooke  to  be  the  highest  European  authority  on  matters 
of  Hindd  Law  ;  but  supposing  others  to  be  equally  well  read,  no  one  can  be  placed 
in  competition  with  him  as  to  the  two  qualifications,  a  knowledge  of  the  law 
and  of  the  practice  and  observances   of  this  Court,  in  which  he  was  so  many 
years  the  (^ef  Judge."    And  Sir  Francis  Macnaghten  too  remarks  :— "  Upon 
the  right  of  a  Hindu   to  dispose  of  his  property  by  Will,    I  have  seen  the 
opinion  of  Mr.  Colebrooke,  and  I  need  not  add  that  there  ia  not  any  man  whose 
opinions  may  justly  command  a  greater  degree  of  deference."  The  author  of  these 
piges  has  perused  whatever  has  fallen  from  Mr.  Colebrooke  with  great  attention, 
and  found  him  most  accurate  and  deep,  resulting  from  a  thorough  study  of  the 
Sanscrit  booksbof  law  mentioned  by  him,  books  the  whole  of  which  are  rarely  read 
by  the  majority  of  the  lawyers  of  any  school. 


Digitized  by 


Google 


PRIFACl.  XZXTU 

of  the  Danish  Civil  Service,  contains  some  principles  of 
the  Hindii  Law,  and  on  the  whole  is  a  good  compendium, 
hut  as  regards  the  Hindu  Law  cannot  he  viewed  as  quite 
a  safe  guide.  Although  the  author  has  acted  judiciously 
in  citing  authorities  and  precedents  in  support  of  the  princi* 
pies  contained  in  his  work,  yet  his  precaution  seems  to 
have  sometimes  failed  him.  The  author  appears  totally 
unacquainted  with  the  Sanscrit  language,  in  which  (to 
use  the  expression  of  Sir  William  Jones)  the  Hindi  Law 
is  for  the  most  part  locked  up ;  and  more  could  not,  there- 
fore, be  expected  from  one  whose  knowledge  of  the  sour- 
ces of  that  law  is  so  limited. 

Steele's  Summary  of  the  Law  and  Custom  of  Hindti 
Castes,  printed  by  order  of  the  Governor  in  Council  of 
Bombay,  is  inconvenient  for  reference,  on  account  of  a 
want  of  proper  arrangement ;  but  it  Contains  a  mass  of 
useful  information,  and  may  always  be  consulted  with  ad- 
vantage. He  divides  his  works  into  three  parts, — law, 
castes,  and  existing  customs :  the  two  latter  divisions  are 
especially  useful,  as  containing  a  quantity  of  matter  not 
to  be  met  with  in  any  other  English  book. 

Colebrooke's  Treatise  on  Obligations  and  Contracts 
hardly  comes  within  the  class  of  works  treating  of  Hindii 
law,  inasmuch  as  it  relates  to  the  subject  of  contracts 
generally.  He  has,  however,  illustrated  the  law  of  con- 
tracts throughout  by  references  to  the  Hindu  system  ; 
and  the  student  will  find  much  that  is  valuable  regarding 
that  system  under  those  titles  which  the  learned  author 
has  completed.  Unfortunately  the  work  was  never 
finished,  and  the  preface  and  preliminary  matter,  promised 
by  the  author  in  the  first  and  only  published  volume, 
have  never  seen  the  light. 

The  tract  written  by  Edj4  Rdm-mohan  Eoy  treats 
chiefly  of  proprietory  right,  supported    by  citations  of 
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authorities,  the  Sanscrit  texts  quoted  being  accompanied 
with  English  translations.  It  would  have  been  a  great 
benefit  to  the  public  had  similar  essays  on  the  other  heads 
of  our  law  been  written  by  that  eminent  scholar. 

The  Table  of  Successions  by  Babu  Prasanna  KumS.r 
ThSkiir,  a  living  authority  of  great  experience  and  repute, 
is  a  very  ingenious  production :  it  presents  in  one  view 
the  whole  order  of  succession  to  property,  whether  that 
of  males  or  females,  with  useful  and  explanatory  notes. 
It  is  in  fact  a  Digest  of  the  Digests,  but  requires  ability 
to  understand  the  plan  and  master  the  contents. 

I  have,  I  think,  given  an  all  but  complete  list  of  the 
works  which  treat  of  the  Vyavahdra  branch  of  our  law. 
It  remains  to  notice  how  justice  is  administered  in  accord- 
ance with  that  law  on  which  so  many  works  are  extant. 
The  judges,  barristers,  pleaders,  and  others  who  know 
English,  have  recourse  to  the  English  translations  and 
Digests.  But  no  such  means  are  available  to  the  numer- 
ous  native  judges,  pleaders,  and  suitors  who  do  not  know 
that  language,  and  are  not  furnished  with  translations  or 
proper  treatises  in  the  vernacular.*  They  are,  therefore, 
entirely  dependant  on  the  JPanditSy  the  venality  of  many 
of  whom  has    disparaged    the    character  of  that  body 


•  The  law  tracts  hitherto  written  iu  Bengali  are  four  in  number ;  but  they 
are  deficient  in  many  respects,  and  therefore  of  very  little  utility  :  they 
vanished  as  soon  as  they  appeared,  having  never  been  brought  into  use.  The  first 
of  these  is  entitled  the  Vyavahdra-ratnamdld,  written  by  Lakshmi-n^rdyaa 
Nydydlankdra  in  the  form  of  questions  and  answers  with  the  authorities  in 
Sanscrit.  This  work  contains  a  succinct  view  of  the  law  of  inheritance  accord- 
ing to  the  doctrines  of  JlmHta-vdhana,  contrasted  with  those  of  the  Afitdkshard, 
together  with  a  short  treatise  on  acioption.  The  next  is  the  compilation  by 
B&m-jlvan  Tarkdlankdra.  It  is  a  collection  of  the  doctrines  of  the  Ddya-hhdga 
and  other  works.  These  two  works  are  mentioned  in  a  letter  from  the  Bengal 
Government  to  the  Coui-t  of  Directors  under  date  the  22nd  of  February  1827, 
as  heing  among  the  works  encouraged  and  patronised  by  the  Government.  The 
third  was  written  by  C'fln^d-^tViore  J5Aa^^(fc^dr;)/a  of  Bhahord.  It  treats  of  in- 
heritance, impurity,  and  expiation,  but  superficially  and  imperfectly.  The  fourth 
is  a  little  pamphlet  written  by  AbhoyXcharan  TarkapanoeXnama,  a  well-known 
logician.    ThiB  book  contains  only  the  abstract  principles  of  the  Daya-bhdga. 
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(though*  some  were  and  are  indeed  most  upright  as  well 
as  learned)  to  such  a  degree  that  we  should  be  justified 
la  adopting  the  language  of  Sir  William  Jones  already 
cited. 

Add  to  this,  it  happens  in  many  cases   that  in  con- 
sequence of  the  Mofussil  pleaders   haying  no  means  of 
knowing  the  law  except  from   the  mouths  of  Fandits, 
no  question  touching  the   Hindti  Law  has  been  raised 
until  they  have  come  in  appeal  before  the  Sudder  Dewan- 
ny  Adawlut,  where  the  pleaders,  familiar  with  the  law 
tracts  in  EngUsh,  have  raised  law  points,  and  then  the 
cases  either  result  in  nonsuit  or  are  remanded  to  be  tried 
de  novo,  and  thus  the    parties   are  fruitlessly  burthened 
with  costs  of  the  two  Courts.     This   evil  has  been  very 
little  or  very  partially  remedied  by  the  English  transla- 
tions and  Digests  of  the  Hindii  Law,  they  being  of  use  to 
those  only  who  know  English,  and  who,  compared  with  the 
mass  of  judicial  officers  and  legal  practitioners  in  the 
Mofussil,    are    insignificant    in  number;  consequently, 
without  a  good  Digest  in  the  English  language,  combined 
with  a  corresponding  one  in  the  vernacular  of  the  country, 
the  evil  could  not  be  removed,   nor  the  desideratum  felt 
by  Sir  William  Jones  and  others  supplied.    It  was  a  mat- 
ter of  great  regret  that  no  such  endeavour  had  hitherto 
been  made.     The   Government  have    enacted    that  the 
cases  of  the  Hindtis,  regarding  inheritance,  &c.,  shall  be 
decided  according  to  their  law,  but  have  afforded  no 
means  of  making  a  proper  use  or  checking  the  abuse  of 
that  law.     This  was  remarked  to  the  author  by  one  of 
the  most  intelligent  judges  of  the  Sudder,  now  no  more, 
who  at  the  same  time  requested  him  to  translate  into 
Bengali  and   Urdu  the  Principles  of  Hindu  Law  by  Sir 
William  Macnaghten.    That  work  was  thereupon  minu- 
tely gone  through,  with  a  view  to  determine  if  a  transla- 
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tion  of  it  would  be  sufficient  for  the  purpose,  when  it 
was  judged  that  the  work  itself  required  some  additions 
to  be  made  to  it  and  some  portions  to  be  rectified  to  ren- 
der it  correct  and  complete.    The  translation  and  publica- 
tion of  the  Ddya-bhdga  and  Mitdkshard  on  Inheritance, 
the   Dattaka-mimdnsd    and  the  Dattaka-chandrikd  were 
considered  likely  to  be  more  expensive  and  tedious  than 
useful  at  present,  inasmuch  as  considerable  parts  thereof 
are  composed  of  arguments    tending    to   establish    the 
author's  own  opinions  and  to  refute  those  of  others.     It 
would,  moreover,  be  very   difficult   for  such  as  would  not 
thoroughly  study  and  digest  them  readily  to  discover  the 
principle  or  decision  regarding  any  point ;  for  it  is  not 
rarely  the  case  with  those  works  that  in  6ne  place  a  prin- 
ciple appears  to  be  laid  down  as  decisive,  but  in  another 
(perhaps  at  the  distance  of  many  pages)  will  'be  seen  a 
passage  which  refutes  and  explodes  the  former  and  es- 
tablishes another.    Translations   of  those  works  cannot, 
therefore,  be  of  great  use   to  those  who  cannot  devote 
much  time  to  a  diligent  study  of  their  contents.    Besides, 
now-a-days,  the  judges  for  the  most  part  consider  it  safe 
and  convenient  to  follow  the   decisions  of  their  learned 
predecessors,  instead  of  taking  the  trouble  of  ascertaining 
for  themselves  the  law  on  the  point  or  points  at  issue.* 
Hence,  the  principles  laid  down  in  the  previous  decisions 
and  the  opinions  of  the  law  officers  followed  in  those  deci- 
sions and  admitted  by  the  Courts  of  Justice,  form  in  a  great 
degree  the  practical  part  of  the  law.     Consequently,  in 

*  Thej  ought,  ever,  to  b^  warned  that,  amongst  the  decisions  passed  iu  ac- 
cordance with  the  Hindti  Law,  there  are  some  which  are  not  correct  and  accurate 
with  reference  to  that  law  ;  and  as  decrees  are  in  themselves  not  law,  but  merelj 
the  application  of  the  law  to  particular  cases,  and  as  the  dispensers  of  justice 
are  by  their  oaths  bound  to  decide  each  case  upon  its  own  merits  in  conformity 
with  law,  usage,  and  principles  of  justice,  they  should  not  (and  cannot  conscien- 
tiously )  follow  a  precedent  without  being  satisfied  that  that  precedent  is  in 
confoimity  with  the  law  they  are  to  administer.  Precedents,  therefore,  ought 
to  be  applied  after  great  coosideratioD  and  with  due  oircumspectioa. 
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the  present  state  of  legal  practice,  it  will  not  be  enough 
if  a  digest  include  only  the  principles  contained  in  the  law 
tracts  and  the  authorities  on  which  they  rest ;  but  to  be 
practically  useful,  such  a  work  is  needed  as  will  comprise 
all  the  principles  laid  down  in  the  current  law  tracts,  the 
unreversed  or  final  decisions,  and  the  admitted  law  opi- 
nions, illustrated  by  precedents.  Moreover,  it  is  required  ^ 
to  be  not  only  in  the  vernacular  but  also  in  English,  in- 
asmuch as  all  the  desiderata  are  not  to  be  found  in  any 
Bingle  English  book,  and  perhaps  not  in  all  of  those  hither- 
to written.  It  is,  moreover,  very  diflScult  for  a  person  to 
procure  a  large  number  of  the  English  books  on  the  sub- 
jects in  question,  and  still  more  so,  if  he  be  in  possession  of 
them,  to  find  out  what  he  requires  without  losing  much 
time  in  the  attempt.  To  compile  a  work  of  the  above 
description  requires,  I  confess,  more  time  and  talent  than 
I  possess.  But  as  no  one  more  talented  and  experienced 
has  undertaken  this  arduous  task,  and  the  want  of  such 
a  work  continues  to  be  felt  by  both  Mofussil  and  metropo- 
litan practitioners  and  others,  I  commenced  the  \york  in 
the  hope  of  providing  for  the  defect  as  far  as  my  humble 
abilities  would  allow,  and  the  following  pages  constitute 
the  result  of  my  labours. 

I  thought  Bit  first  that  it  would  be  sufficient  to  supply 
the  Vyavdsthds  or  principles  in  Bengali  and  English,  with 
authorities  and  precedents  bearing  thereupon.  But  it 
occurred  to  me  that  if  I  did  not  give  the  Sanskrit  passages 
expressive  of  those  principles  and  the  texts  of  the  holy 
sages  and  other  great  authors  on  the  authority  whereof 
those  principles  were  laid  down,  there  would  still  be  left 
for  the  ingenious  portion  of  the  Pandits  a  field  to  work 
upon.  And  the  little  experience  that  I  have  had 
in  tliis  department  of  jurisprudence  suggested  to  me 
that    it     was    necessary    to   publish    separate     books 
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for  Bengal  and  the  other  schools,    as  it  is  very   diffi- 
cult to    preserve    all    along    the    distinction    between 
the  laws  as  current  in  Bengal  and  those  in  the  other  schools ; 
so  much  so  that  even  Sir  William  Macnaghten,  who  seems 
to  have  taken  much  care  about  it»  has  sometimes  forgotten 
it,  and  blended  the  special  doctrines  of  one  school  with 
those  of  another.    But  even  were  I  careful  in  making  the 
distinction  throughout,   still  the  reader  who  would  not 
make  himself  master  of  them,  would  very  probably  over- 
look them  and  fall  into  error.*    Add  to  this  the  verna- 
cular language  of  the  different  schools  not  being   one  and 
the  same,  the  principles,  precedents,  &c.,  having  reference 
to  Bengal,  required  to  be  translated  into  Bengali,  and 
those  peculiar  to  the  other  schools  into  the  vernaculars  of 
those  provinces,  at  least  into  Urdu,  which  in  a  manner  is 
understood  throughout  those  countries.  If,  however,  all  the 
principles,  &c.,  were  to  be  thrust  into  one  work  and  trans- 
lated into  Bengali  and  Urdu,  the  work  would  not  only 
be  swollen  to  an  inconvenient  extent,    but  the  reader 
would  have  to  pay  for  a  portion  which  he  would  not  re- 
quire.   On  these  considerations   I   have  resolved  on  two 
separate  books  ;  and  the  present  is  the  book  for  Bengal. 

In  this  book  the  Vyavasthds  or  principles  laid  down 
in  the  Ddya-bhdga^  Ddya4atttJDa^  Ddya-krama-sangraha, 
Se^-keishna's  Commentary  on  the  Ddj/a-bhdga,  and 
Jagan-nItha^s  Digest,  and  also  ill  the  other  Sanskrit 
books  respected  in  Bengal,  and  the  decided  cases  and  pre- 
cedents, are  inserted  regularly  and  consecutively  ;  and 
imder  each  of  these  the  reason  ( if  any  )  for  the  establish- 
ment of  such  Fyavasthd  is  given  ;  after  which  the  autho- 

♦  **  In  a  general  compilation,"  says  Mr.  Colebrook,e  "  where  the  authorities 
are  greatly  multiplied,  and  the  doctrines  of  many  different  schools  and  of 
numerous  authors  are  contrasted  and  compared,  the  reader  is  at  a  loss  to  collect 
the  doctrines  of  a  particular  school  and  follow  the  train  of  reasoning  by  which 
they  are  maintained.  He  is  confounded  by  the  perpetual  conflict  of  discordant 
opinions  and  jarring  deductions,  and  by  the  frequent  transition  from  tho 
positions  of  one  sect  to  the  principles  of  another."— i><f«  bh6*f  pref.  p.  iii. 
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riiy  or  authorities  in  support  thereof    have  been  cited 
with  the  name  of  the  author  or  authors.     If  any  phrase 
or  term  in  the  text  required  to  be  expounded^   a  letter 
within  parenthesis  is  put  after  that;  and  an  explanation 
thereof  given  generally  in  the  words  of  some  commen* 
tator  or  digest- writer  in  a  following  paragraph,  beginning 
with  the  same  letter  within  parenthesis,  in  order  that  the 
ingenious  Pandits  may  not,  for  the  purpose  of  misleading, 
give  a  different  turn  to  the  phrase  or  term,  for  they  have 
no  authority  to   give  a  meaning  or  exposition  different 
from  that  adopted  by  the  commentators  or  authors  of  each 
school ;   and  if  a  principle  is  deduced  from  such  explana- 
tion, that  also  is  given  with  the  authority  or  authorities, 
if  any.     Then,  in  foot-notes,  references  are  made  in  abbre- 
viated forms  to  the  Sanskrit  and  English  books,  and  the 
volumes,  chapters,   sections,   and  pages,  at    which  the 
Vyoftxxsthds,  authorities,  &c.,  contained  in  this  book  are  to 
be  found.    Almost  the  whole  of  the  most  interesting  and 
valuable  remarks  and  observations  of  the  Sanskrit  and 
English  writers  on  the  Hindti  Law  have  been  inserted 
herein,  occasionally  in  the  body,  but  generally  in  the  foot- 
notes,  which  contain  also  much  interesting  information* 
After  giving  the  principles,  authorities,  &c.,  respecting 
one  portion  of  a  subject,  I  have  given  the  whole  of  Mac- 
naghten's  precedents  bearing  thereupon,  that  is,  the  legal 
opinions  on  the  same  subject  admitted  by  the  several 
Courts  of  Judicature  and  examined  and  approved  of  by 
that  learned  gentleman.*   Then  are  given  the  decided 


*  These  eztend  as  far  as  the  year  1829.  I  had  a  great  desire  to  select  aiid  add 
ether  admitted  opinions  of  the  law  officers  down  to  the  present  time,  but  have 
heeii  unable  to  do  so,  as  they  had  been  burnt  in  pui^uance  of  the  orders  of  the 
Sadder  Court. 

I  reserve  for  the  second  book  the  responsa  prudentum  and  the  valuable 
remarks  thereupon  which  constitute  the  second  volume  of  Strange's  work  on 
Hindu  LaWj  they  baying  relation  to  cases  of  Southern  India  and  the  kw  as  current 
thvre. 
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cases  illustratiye  of,  and  bearing  on,  one  or  more  of  the 
Vyavasthds  on  the  same  subject-  Of  these,  the  decided 
cases  and  precedents  are  giren  in  English  and  Bengali, 
and  the  rest  generally  in  Bengali,  Sanskrit  and  English  : 
the  Bengali  in  the  first  and  the  Sanskrit  in  the  second 
column  of  the  left  hand  page,  and  the  English  in  the  page 
to  the  right  thereof.  To  save  the  reader  time  and 
trouble  I  have,  moreover,  kept  the  Fyavasthds,  distin- 
guished by  numbers,  large  type,  and  the  marginal  expres- 
sion "  Fytwasthdy*^  that  he  may  at  once  find  them  out 
without  being  obliged  to  look  over  the  entire  page.  The 
nature  of  the  rest  of  the  contents  also  will  be  easily  known 
by  the  several  marginal  expressions  used  for  the  purpose. 

Most  of  the  report  books  from  which  the  cases  have 
been  taken  being  rather  scarce,  it  was  not  considered 
sufficient  to  give  only  the  names  of  parties  and  dates  ot 
the  decisions,  leaving  the  readers  to  procure,  and  refer 
to,  the  original  books,  a  complete  set  of  which  (if  at  all 
procurable)  would  perhaps  cost  them  more  than  ten  times 
the  price  of  the  present  work,  and  even  then,  without  a 
translation  in  the  vernacular,  they  would  be  of  very  little 
use  to  those  who  do  not  read  English.  I  have,  therefore, 
given  in  English  and  Bengali  the  whole  of  the  impor* 
tant  portion  of  almost  every  decision. 

In  selecting  the  decided  cases  of  1850  bearing  on 
one  or  more  of  the  Vyavasthds  •  under  each  head,  Mr. 
Morley's  Analytical  Digest,  in  which  the  substance 
of  the  decided  cases  has  been  well  arranged  under 
proper  heads,  has  been  of  great  assistance  to  me.  The 
book  is  very  convenient  for  use,  and  saves  those  who 
search  for  precedents  on  particular  points  a  great  deal  of 
time  and  trouble.  The  only  thing  to  be  regretted  is 
that  the  compiler,  being,  as  he  is,  a  learned  barrister,  has 
not  taken  the  trouble  of  himself  drawing  up  abstract  of 
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the  Sadder  decisions,  especially  those  in  the  Select  Re- 
ports, instead  of  putting  down  their  own  marginal  notes, 
which  are  sometimes  inaccurate,  sometimes  insufficient, 
and  often  not  such  as  they  ought  to  he.  His  introduction 
to  the  HindtJ  Law  is  full  and  elaborate.  I  have  extracted 
some  passages  therefrom  almost  verbcUim,  because  I  found 
them  to  be  correct  and  so  well  written  that  I  thought  I 
could  not  do  better. 

In  the  Supreme  Court  the  Hindti  Law  governs  suits 
between  Hindiis  in  respect  to  contracts,  succession,  and 
inheritance  ;♦  and  in  the  other  Courts  in  respect  to  succes- 
sion,' inheritance,  marriage,  caste,  and  religious  usages 
and  institutions.!  These,  therefore,  have  been  the  subject 
of  the  present  work,  and  not  the  whole  of  the  eighteen 
titles t  of  the  Fyavahdra-kdnda  of  our  Dharma  Shdstra. 


♦  The  Statute  2l8t,  Geo.  Ill,  Chapter  70,  provides  "  that  their  inheritance 
and  sacoeasion  to  lands,  rents,  and  goods,  and  all  matters  of  contract  and  dealing 
between  party  and  party  shall  be  determined,  in  the  case  of  the  Mahomedans, 
by  the  laws  and  usages  of  Midiomedaus,  and  in  the  case  of  Gentoos  by  the  laws 
and  usages  of  Gentoos." 

t  ^7  Section  15,  Regnlation  TV,  1793,  re-enacted  for  Benares  and  the  Upper 
Provinces  by  Regulation  V  of  1795,  Section  3,  and  Regulation  III  of  1803, 
Section  16,  it  is  provided  that  "in  suits  regarding  suoceswion,  inheiitance,  mar- 
riage, and  caste,  and  all  religious  usages  and  institutions,  the  Hiudd  Laws  with 
re^u^i  to  Hindds  are  to  be  considered  as  the  general  rules  by  which  the  Judges 
are  to  form  their  decisions.**  Although  the  provisions  in  the  enactnaents  cited 
would  appear  to  exclude  cases  of  contract,  yet  there  are  questions  incidentally 
involved  in  this  subject,  and  it  is  so  interwoven  with  oases  which  it  is  the  duty 
of  the  Courts  to  decide  agreeably  to  the  Hindu  Law,  that  attention  to  the  prin- 
ciples of  the  one  may  be  essential  to  the  due  adjudication  of  the  other.  For 
instance,  in  a  claim  of  inheritance  the  defendant  may  plead  a  title  by  purchase, 
and  the  question  will  arise  as  to  how  far  the  ancestor  was  at  liberty  to  con- 
tract.—^ Macn.  H.  L.  pref.,  pp.  vii,  viii. 

X  "Of  those  titles  ^Atf/wHs  debt,  or  loans  for  consumption  j  the  second^ 
deposits  and  loans  for  use  ;  M«  third,  sale  without  ownership  j  the  fowrth,  con- 
cerns among  partners  ;  the  fifth,  substtaction  of  what  has  been  given ;  the  sixths 
non-payment  of  wages  or  hire  ;  the  seoenth,  non-performance  of  agreements ; 
the  eighth,  rescission  of  sales  and  purchases ;  the  ninth,  disputes  between  master 
and  servant ;  the  tenth,  contests  on  boundaries  j  the  eleventh,  and  twelfth,  assault 
and  slander ;  the  thirteenth,  larceny ;  the  fourteenth,  robbery  and  other  violence  ; 
theJifteenth,  adultery  ;  the  sixteenth,  altercation  between  man  and  wife,  and  theur 
respective  duties  ;  the  seventeenth,  the  law  of  inheritance ;  the  eighteenth,  gaming 
with  dice  and  with  living  creatures.  These  eighteen  titles  of  law  are  settled 
as  the  ground-work  of  all  judicial  procedure  iu  this  world.— Mamu,  Chap.  8, 
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Of  these  again,  as  questions  connected  with  saccession^ 
inheritance,  (which  comprises  also  usage,  maintenance, 
partition  and  exclusion  from  inheritance,)  adoption,  deht, 
gift,  and  sale  are  frequently  brought  before  the  Courts 
of  Justice,  they  hare  been  copiously  treated  of ;  while 
the  other  subjects  have  been  but  slightly  adverted  to,  they 
being  generally  adjusted  by  reference  to  private  arbitra- 
tion. And  designed  as  this  work  is  for  practical  utility, 
I  have  omitted  those  questions  regarding  inheritance,  &c., 
which  are  obsolete  in  the  present  age,  such  as  the  doc- 
trines relative  to  the  various  descriptions  of  sons,  other 
than  the  Ourasa  and  Dattaka,  and  those  respecting  sons 
by  mothers  of  different  tribes  and  marriage  with  females 
of  a  different  class,  as  also  some  topics  of  contract,  namely, 
evidence,  &c.,  the  law  regarding  which  is  not  followed 
in  the  established  Courts  of  Justice. 

This  book  is  divided  into  two  volumes,  the  first  of 
which  is  now  offered  to  the  public.  The  second  volume, 
which  is  to  contain  the  chapters  on  marriage  and  StrUdhanay 
adoption,  and  exclusion  from  inheritance,  and  a  few  re- 
marks on  castes,  &c«,  will  not  be  of  the  same  bulk,  and 
will,  I  hope,  be  soon  ready  for  publication. 

On  points  difficult  and  doubtful  I  have  consulted 
Bdbu  Frasannakumdr  Thdkur,  whose  learning  in  this 
abstruse  science,  drawn  from  the  fountain  head  as  well  as 
from  other  sources,  coupled  with  his  long  experience  and 
his  practice  at  the  Sudder  Bar,  of  which  he  was  for  so  many 
years  the  ornament  and  leader,  is  everywhere  acknowledgedy 
and  who,  though  engrossed  by  various  avocations  of  high 
importance,  has  readily  given  me  all  the  assistance  I 
required,  I  cannot  conclude  these  remarks  without 
acknowledging  my  great  obligation  to  him  for  so  much 
and  valuable  assistance  received.  Nor  can  I  omit  to 
express  my  best  thanks  to  the  present  Professor  of  Law  in 
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the  Goyemment  Sanskrit  College,  the  most  learned  Pandit 
Bharata-chandra  Shiromani^  whose  opinion,  too,  I  have 
obtained  on  difficult  and  doubtful  points,  and  whose  valu- 
able assistance  I  have  received  on  these  and  many  other 
occasions.  I  also  gratefully  acknowledge  the  obliging 
assistance  occasionally  rendered  me  by  Mr.  W.  Montriou, 
barrister,  while  we  both  were  at  the  Sudder  Court. 

Though  I  have  spared  no  time  that  it  was  possible  for 
me  to  bestow  in  collecting  and  digesting  all  that  is  most 
useful  for  the  administration  of  the  Hindti  Law  as  current 
in  Bengal,  in  the  most  valuable  law  tracts  and  books  of 
decided  cases  and  precedents,  and  have   omitted  nothing 
which  diligence,  in  the  midst  of  official  avocations,   could 
eflfect  to  render  the  work  complete  in  its  kind  and  fitted 
to  supply  the  desideratum  felt,   yet  it  is  not  for  me  to  say 
how  far  my  eflforts  may  be  crowned  with  success.    The 
judgment  as  to  whether  the  work  is  adapted  to  accomplish 
the  objects  I  have  had  in  view  must,  in  this  as  in  all  simi- 
lar cases,  emanate  from  that  most  impartial  of  all  tribu- 
nals— Public  Opinion. 


PREFACE  TO  THE  SECOND  EDITION. 

The  first  impression  of  this  work,  consisting  of  1,000 
copies,  has  been  sold.  The  author  feels  very  deeply 
indebted  to  the  public  for  this  unequivocal  mark  of  its 
approbation,  and  has  strenuously  laboured  to  render  the 
work  less  undeserving  a  continuance  of  the  favor  with 
which  it  has  been  honored.  In  the  prosecution  of  this 
object  he  has  subjected  every  part  of  it  to  a  careful 
revision,  has  endeavoured  to  eradicate  the  errors  that 
had  escaped  his  notice,  to  improve  those  parts  that  were 
incomplete,  and  to  supply  such  matter  as  had  been  omitted. 
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He  has  enlarged  the  work  much  by  the  addition  of 
numerous  decisions  of  the  Privy  Council,  the  Sudder, 
Supreme  and  High  Courts,  as  well  as  by  the  insertions  of 
several  useful  texts^  remarks,  and  notes.  And  he  has  care- 
fully noted  those  cases  by  which  doubtful  points  have  been 
set  at  rest,  and  disputed  questions  of  law  settled.  The 
index  has  been  thoroughly  revised,  and  made  much  more 
copious  than  before,  especially  in  those  parts  which  relate 
to  adoption  and  the  succession  of  widows. 

The  author  has  thought  it  advisable  to  separate  the 
English  from  the  vernacular,  and  to  consolidate  the  two 
volumes  into  one.  English  students  do  not  require  the 
vernacular,  and  the  retention  of  it  in  the  present  edi- 
tion would  have  not  only  swelled  the  work  and  made  it 
unwieldy,  but  also  doubled  the  price.  As  at  present 
offered  the  work  is  of'Qvo.  size,  consisting  only  of  this 
volume  with  an  index  attached.  It  is  thus  convenient  for 
carriage,  handing  and  reference. 

The  author  would  draw  attention  to  the  fact  that 
though  the  English  in  this  edition  is  separated  from  ,the 
vernacular,  great  care  has  been  taken  not  to  disturb  the 
internal  arrangements.  The  Vyavasthda  or  principles  in 
English  bear  the  same  numbers  as  those  in  the  vernacu- 
lar, and  they,  as  well  as  the  other  passages,  are  placed  in 
the  same  consecutive  order.  Thus  it  is  quite  easy  to  trace 
out  the  corresponding  passages  in  the  two  books. 

The  author  regrets  that  his  ofiScial  duties,  which  are 
many  and  great,  should  have  precluded  him  from  giving 
to  this  edition  so  much  time  and  attention  as  the  subject 
demands.  Nevertheless,  no  ordinary  amount  of  labour 
has  been  expended  upon  it,  and  no  pains  have  been  spared 
to  make  it  more  useful  and  complete  than  the  former.  It 
is  hoped  that  the  effort  has  been  successful. 
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A  FEGULIAB^  a  melancholy  interest  attaches  to  the 
publication  of  the  present  edition  of  the  Vyavasthd* 
Darpana,  as  the  last  work  of  i]Eiy  lamented  father's  long 
and  laborious  life.  He  had  carefully  revised^  and  enlarged 
with  much  additional  and  useful  information^  the  text  of 
the  second  edition^  when  he  was  suddenly  overtaken  hj 
death  on  the  15th  September  1882 ;  and  it  has  fallen  to 
my  unhappy  lot  to  take  steps  that  the  ripe  fruits  of  his 
assiduous  labours  should  not  be  lost  ta  the  world.  But 
gdef  at  his  unexpected  loss  and  business  connected  with 
the  arrangements  of  his  private  afiEairs^  have  hitherto  fully 
occupied  my  time ;  and  it  is  only  now  that  I  am  able  to 
bring  out  this  last  edition  of  the  most  valuable  work  with 
the  last  touches  from  the  author's  Vwn  hands. 

In  this  edition  the  learned  compiler  has  adopted  the 
method  followed  in  the  Vyavasthd-Chandrikd ;  that  is,  , 
he  has  separated  the  Principles  from  Precedents  in  the 
different  parts  referring  under  each  Vyavasthd  to  the  pages 
of  the  book  in  which  the  Precedents  are  to  be  found.  In 
other  words  the  principles,  reasons,  authorities,  explana- 
tions, remarks,  annotations,  notes,  precedents,  legal  opi- 
nions, and  responsa  prudentum  have  been  arranged  in  the 
same  manner  as  in  the  Vyavasthd-  Chandrikd. 

In  many  Vyavasthds,  he  has  cited  the  authorities  of 
other  Schools,  *.  e.,  Benares,  Mahratta  and  Dravida,  wliere 
they  do  not  differ  in  substance  from  those  of  the  Bengal 
School. 

In  this  edition  the  compiler  has  inserted  several  new 
Vyavasthde  Q,JiA  supported  them  by  various  authorities  from 
the  decisions  of  the  learned  Judges  of  different  Courts  in 
India. 

G 
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In  the  Second  Part  he  has  added  many  important 
cases  recently  decided  by  the  Privy  Council  and  the  High 
Courts  of  diJSerent  Provinces, 

I  cannot  here  close  these  remarks  without  expressing 
my  best  thanks  to  B&bu  Harish  Chandra  Kaviratna^  Ad- 
ditional Professor  of  Sanskrit  in  the  Presidency  College, 
Calcutta^  who  has  rendered^  to  my  late  lamented  father, 
great  and  valuable  assistance  in  the  preparation  of  this 
work  as  well  in  carrying  it  through  the  Press. 

Calcutta  :  i 

The  \m  August,  1883.  )  THE  PUBLISHER- 
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The  Orthography  and  Orthoepy  op 
Sanskrit  Words,  &c. 

To  ensure  the  proper  pronounciation,  principally  of  the  Sanskrit 
woids  in  Part  I  of  this  work,  I  have  written  them  according  to  the 
following  Romanized  system,  partially  modified  from  that  which  was 
originally  proposed  in  the  first  volume  of  the  Asiatic  Researches, 
and  followed  by  Sir  WiHiam  Jones,  Mr.  H.  Colebrooke,  and  others. 


A :  as  a  in  call  or  salt. 

A :  as  a  in  for. 

I :  as  i  in  f  tt. 

I :  as  t  in  machtne  or  as  ee  in 

feeding. 
U :  as  u  in  puU. 
iT  :  as  u  in  rule  or  oo  in  pool 
£ :  as   the  first  e  in   there,  at  in 

potn^  or  the  French  S. 
O :  as  o  in  go. 
Oi :  as   oi  in  heroine,  or  as  the 

Greek  dipthong  oi  in  poinTnen, 

a  shepherd. 
Oo :  as  ou  in  out. 
Oy :  as  oy  in  joy  or  boy. 
Kh :  as  J;A  in  blac£-Aole.* 
O  :  as  <)f  in  ^ew^aw. 
Oh :  as  gh  in  bi^r&oase.'^ 


Ch  :  as  ch  in  c/ialk. 

Chh :  as  chh  in  mucft-Aaste.* 

Jh  :  as  ^'eA  in  colleye-Aall.* 

T :  as  t  in  talk,  or  soft  as  in  ta 

(Italian  or  Portuguese.) 
Th :  as  th  in  ho^-Apuse,^  or  soft 

as  in  /Aoroughly. 
D  :  SLBdin  {£aw,   or  soft  as  in  (2a 

(Portuguese.) 
Dh :  as  dA  in  goo^t^Aouse,^  or  soft 

as  the  last  aspirated. 
Ph :  as  pA  in  PAear. 
Bh  :  as  6A  in  Ho6-Aouse.* 
Y  :  as  y  in  joy  or  boy-hood. 
W  :  as  ti;  in  dii^rf . 
Sh :  as  eA  in  eAot. 
S  :  as  e  in  soft  or  in  6Ugar. 


ABBREVIATIONS. 


B.L.  B. 

Po 

r  Bengal  Law  Reports. 

Bom.  H.  C.  B. 

ft 

Bombay  High  Court  Reports. 

Cal. 

}f 

Calcutta^ 

C.B. 

}} 

Civil  Rulings. 

C.J. 

}} 

Chief  Justice. 

Chap,  or  Ch. 

if 

Chapter. 

Coleb.  Dd.  bhd. 

a 

Colebrooke's  translation  of  the  Ddya-bhdffa. 

*  When  pronounced  together  or  indistinctly. 
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ABBREVIATIONS. 


Coleb.  Dig.  For  Colebrooke's  Digest  of  Hindd  Law. 

Con.  H.  L.  „  Sir   Francis   Macnaghten's  Considerations  on 

the  Hindu  Law.    * 

D.  Ch.  „  Dattaka  Chandriki. 

D.  Mi.  „  Dattaka  Mimdns^. 

DL  Bhd.  „  Dfiya-bhiiga. 

D<.  Kra.  Sang.  „  D^ya-krama-sangraha. 

D^,  T.  „  Ddya-tattwa. 

Dec.  or  D.  „  Decisions  or  Decrees. 

Elb.  In.  „  Elberling's  Treatise  on  Inheritance,  &o. 

H.  C.  „  High  Court. 

H.  C.  A.  „  High  Court  in  its  Appellate  Jurisdiction. 

H.  C.  O.  „  High  Court  in  its  Original  Jurisdiction. 

Ind.  L.  R.  „  Indian  Law  Reports. 

J.  „  Judge  or  Puisne  Judge. 

Mad.  H.  C.  Rep.    „  Madras  High  Court  Reports. 

Macn.  H.  L.  „  Sir    William    Macnaghten's    Principles    and 

Precedents  of  Hinda  Law. 

Mit.  „  Mitfikshari. 

N.  W.  P.  ,,  North- Western  Provinces. 

P.  „  Page. 

Para.  „  Paragraph. 

P.  C.  „  Privy  Council. 

Pref.  „  Preface. 

S.  C.  „  Supreme  Court. 

Sen.  „  Series. 

S.  W.  R.  „  Sutherland's  Weekly  Reporter. 

Sect,  or  Sec.  „  Section. 

Smri.  Chan.  „  Smriti-chandrik4. 

Str,  H.  L.  „.  Sir  Thomas  Stmng^'s  Hind6  Law. 

S.  D.  A.  „  Sudder  Dewanny  Adawlut. 

^-  }>  yachana,  Verse  or  Verma. 

V.  Ch.  „  Vyavasthi-chandrikfi. 
Vi.  Chi.  „  Vivtfda-chint^mani. 

VI.  ML  „  Vira-mitrodoya. 
.    Vol.  „  Volume. 

Vyav.  Mayfi  „  Vyavahdra-maytikha. 
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BOOK  !• 
ON  OWNERSHIP-RIGHT-HERITAGE- 
TITLE  TO  INHERITANCE,  &c. 


4- 


OHAPTBR    L 
ON  OWNERSHIP— RIGHT— HERITAGE,  &o. 


SECTION  I. 

On  Ownership  and  Right  op  Property. 

1.     Ownership  or  right  is  produced  hy  acquisi-   ryava$th4. 
tion  through  any  of  the  virtuous  or  popular  means 
of  acquisition  recognized  hy  the  world,  as  well  as 
by  law. 


Annotations. 


1.    If  it  be  asked,   then,  what  rule  is  there  to  show  thai  such  a 

mode  of  acqaisitiou  has  been  recognized  by  the  world  and  such  a 

mode  has  no^  the  same  author  (BHAVA-NiTHA)  states  :  ''  A  Smriti 

or  code  of  law,  like  Grammar  and  the  rest,  has  been  framed  in 

order  to  show  what  are  the  rules  established  in  the  world  from  the 

earliest  period/'    The  purport  is>.  that  such  modes  of  acquisition 

mloDe  as  have,  from  the  begiuniug,  been  recognized  hy  the  world,  are 

eiipable  of  conferring  ownership  ;  that  they  are  necessary  to  be 

Jaatnt  in  order  to  ascertain  how  property  can  be  acquired  in  both 

worldly  and  religious  matters ;  and  that,  therefore,  with  the  object 

nf  ahowing  what  are  the  modes  of  acquisition  thus  recognized  by 

^km  world,  the  Institutes   of   law  (Zfharma   Smriti)  framed    by 

Q^amAMJi  and  others  set  forth  :~-*'  An  owner  is  by  inheritance,  pur- 

,  Ac*— iSmrt.  Chan,,  Chap.  I,  cl.  27. 
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Authority.  Mantj  : — There  are  seven  virtuous  means  of  acquiring 
property :  succession,  ^in  {Idbha)^  and  purchase  or  excnange, 
tphich  are  allowed  to  all  classes  ;  conquest,  which  is  peculiar  to 
the  military  class ;  lending  at  interest  (prai/oga),  hus- 
bandry or  commerce  {karma-yoga^,  which  belongs  to  the 
mercantile  class;  and  acceptance  of  presents  by  the  sacer^ 
dotal  class  from  respectable  per8ons{a). — Chap.  X,  Vachana 
or  verse  115. 

Explanation.  fa)  Seven  means  of  acquiring  property,  vwr.,  inheritance  and  the 
rest,  are  said  to  be  virtuous.  *  Inheritance' — wealth  by  descent ; 
*gain  (Idbha)** — gain  of  a  hidden  treasure  or  presents  from  friends 
and  the  like  ;  these  three  are  the  vii*tuou8  means  of  acquisition 
for  all  the  four  classes.  Wealth  (gained)  by  victory  is  a  virtu- 
ous acquisition  fnt  a  Kshatriya  on  account  of  (the  same  being 
obtained  by)  conquest.  The  investing  of  wealth  at  interest,  &c., 
{prat/r>ga)f  also  agi-icuUure  a»!d  trade  or  commerce,  are  the  vir- 
tuous means  (of  acquisition)  for  a  Voishya,  The  acceptance  of 
a  gift  or  present  is  a  virtuous  means  (of  acquisition)  for  a 
Brdhmana. — KulliJika  Bhatta's  Commentary  on  the  above  text. 

Authority.  GouTAMA. : — An  owncr  is  by  inheritance,  purchase,  parti- 
tion, seizure  or  finding.  Acceptance  for  a  Brdhmana^  con- 
quest for  a  Kshalriya,  gain  for  a  Voishya  or  Shihdra  are 
additional  [causes  of  property]  .f 

There  are  also  other  means  of  acquisition,  which,  however, 
persons  can  have  recourse  to  in  times  of  distress : — 

Authority.  Thus  Manu  : — Learning,  except  that  contained  in  Scrip- 
ture, art,  as  mixing  perfumes  and  the  like,  work  for  wages, 
menial  service,  attendance  on  cattle,  traffic,  agriculture,  con- 
tent with  little,  alms,  and  receiving  high  interest  on  money, 
are  ten  modes  of  subsistence  in  times  of  distress, — Chap.  X, 
V.  116. 


•  Sir  W.  Jones  renders  the  word  "W6Aa"  by 'occupancy  or  donation' 
which  seems  to  be  at  variance,  not  only  with  the  lexicographical  meaning  of 
the  word,  but  also  with  the  interpretations  of  the  commentators,—  more 
•specially  with  that  of  KullUka  Bhatta^  whose  commentary  he  has  implicitlj 
followed  in  his  translation,  and  from  which  he  has  supplied  the  iuuendoet 
put  in  Italics  as  in  the  translation  of  the  above  text.  (See  his  Preface, 
page  15.)  KuUHka  Bhatta's  first  interpretation  of  th^  ^ord  *ldbha*iath9 
same  as  that  of  ^adhirgamd'  used  in  the  text  of  Goutama  (to  be  presently 
cited),  which  Mr.  Colebrooke  renders  by  *  finding  ;*  and  then  according 
to  the  interpretation  given  in  the  Mitdkshard,  he  (Mr.  Colebrooke)  says : — 
** finding  is  the  discovery  of  a  hidden  treasure."  ( See  Jft*.,  Chap.  I,  Sect,  i, 
$18.)  A  translation  of  KullUka  BhaticCt  Commentary  on  the  above  text 
is  therefore  given  just  below  the  text  itself,  in  order  that  the  reader  may 
see  and  judge  for  himself. 

t  These  eight,  says  Qoutama,  are  causes  of  property  and  ownership,  not 
possession  and  enjoyment.— if  it.  Sans./ p.  41. 
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It  being  ordained  that  these  are  the  modes  or  means  of  Explanation, 
subsistence  in  times  of  distress^  if  any  person  has  been 
prohibited  from  following  any  of  4hese  occupations  in  other 
times  for  his  livelihood,  he  is  allowed  to  follow  it  in  times  of 
distress.  Thus  a  Brdhmana's  working  for  wages,  perform- 
ing menial  service,  and  living  upon  art,  &c.,  (are  allowed  in 
times  of  distress  though  prohibited  at  other  times). — KuU 
tika  Bhatta's  Commentary  on  the  above  text.     Hence,— 

2.  The  modes  or  means  of  acquisition  regulated  Vyatatthd. 
by  Mantj,  Goutama,  and  the  rest  for  persons  of  the 
different  classes,   at  particular  times,  are  a  matter 

of  popular  as  well  as  legal  recognition,  and  the 
acquisition  so  made  produces  Ownership  as  well  as 
Right. 

Sakqraha-eAra  says  : — "  One  cannot  be  owner  of  a  Authority, 
property  simply  because  he  is  in  possession  of  it,  for  does 
it  not  occur  that  possession  by  one  of  another's  property  is 
obtained  even  by  theft  or  other  pefarious  means  ?  Therefore, 
ownership  is  deducible  from  the  Shdstra  alone,  and  not 
from  mere  possession.''* 

The  meaning  of  this  is  that,  a  thing  cnnuot  be  concluded  to  be    Explanation, 
the  property  of  one  simply  because    it   remains  in  his  possession, 
for,  if  so,   one  that   obtains  possession  of  another's  property  by 
theft  or  the  like  would  have  also   to  be  called  the  owner  of  such 
property.* 

So  also  VlJNANESHARA : — ''  It  should  not  be  alleged  Authority, 
that  even  what  is  obtained  by  robbery  or  nefarious  means 
would  be  property.  For  proprietary  right  in  such  instances 
is  not  recognized  by  the  world,  and  it  disagrees  with  the 
received  practice/' — Mit.  Inh.,  Chap.  I,  Sect,  i,  §  11. 
Hence  — 

3.  Any  thing  that  is   acquired   by   virtuous   or   Vyavauhd, 
honest    means   is   property   of  the   acquirer,   and  ^°"<^^"*"^«- 
such    acquisition    produces     both    his     ownersiiip 
fncdntyai )    and    property   or   right     (%xjoatwa\ ) 
according  to  the  received  practice  as  well  as  law. 


♦  Smri.  Ohan.,  Chap.  I,  cl.  24. 

t  Pkoperiy  or  right  (  stoaiwa  )  has  reference  to  the  thing,  and  ownership 

Lndmjfti, )  to  the  person.    The  relation  which  a  thing  bears  to  its  owner 
cslkd  '  9100^900,'  and  the  relation  which  an  owner  bears  to  his  property  is 
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Heritaos  definkd. 

VyoMufiU.  4.  The  word  *  heritage  (ddyaY  is  used  to  signify 
property,  in  which  right  dependant  on  relation  to 
the  former  owner  (6)  arises  on  the  extinction  of  his 
ownership(c). 

£xplaDaUoii.  (fi)  The  condition,  '  dependant  on  relation  to  the  former 
owner/  obviates  the  possible  use  of  the  word  heritage  in 
speaking  of  gift  and  the  like. — That  relation,  originating 
from  biHh,  study,  marriage,  and  so  forth,  is  filiation,  fellow- 
ship in  study  (of  the  Veda),  conjugal  union,  or  the  like.— 
Cofcft.  Dig.,  Vol.  II,  p.  517. 

Explanation.  (e)  The  phrase  'on  the  extinction  of  his  ownership,' 
obviates  the  use  of  the  term  heritage,  under  the  text  which 
describes  the  concurrent  right  of  the  wife  during  the  life 
of  her  husband.~-5ri-A:)*i8A7ia  Tarkdlankdra,  quoted  in  the 
Vivida^hanffdiiiava. — See  Ibidem. 


Annotations. 


4.  The  term  *  heritage  (dd^a/  sigoiBes  hy  acceptation  right  vested 
in  a  relative,  in  respect  of  property,  in  right  of  relation  (as  son  or 
otherwise)  to  its  former  owner  on  the  extinction  of  his  right.— 
Ddya-tcUtwa. 

The  term  <  heritage  (ddyajf  signifies  that  wealth  which  becomes 
the  property  of  another,  solely  by  reason  of  relation  to  the  owner. — 
Mit.  Inh.,  Chap.  I,  Sect,  i,  §  2. 

The  term  'heritage'  again  is  said  to  be  constituted  of  the  pro- 
perty to  which  (one*8)  right  accrues,  solely  by  reason  of  (his) 
relationship  to  the  owner. —  Vir.  Mi.,  Chap.  I,  cl.  3. 

DhjLbbshwara  describes  heritage  as  follows: — ''By  'heritage' 
b  meant  that  wealth  which  descends  either  from  the  father,  or  from 
the  mother."  The  particle '  cha,^  used  in  the  above  text  of  DhIrksh- 
WARA,  shows  that  the  property  inherited  from  others  besides  the 
father  and  mother,  is  also  included  in  the  term  '  heritage.' — Smri. 
€han.f  Chap.  I,  cU.  5,  6. 
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On  Hbbitablb  Bight  and  thb  Cause  thebeof. 

6.    The   existence  (e)  [  of  the  son],  at  the  time  Vywuithi^. 
of  the   father's   dea,th{d)f*  alone  constitutes  the 
son's  title. t — Dd.  Bhd.  Sans.,  p.  21. 

Vide  Precedents^  pages  1  &  2. 

The  meauing  is,  that  the  existence  of  the  son  is  the  sole  cause  EzplaiutioD. 
of  (heritable)  right,  to  which  the  time  of  the  father's  death  is  an 
aid4 — SriJa'uhna  Tarkdlankdra'a  Commentary  on  the  Ddya-bhdga, 

*  Under  the  text  which  declares  "property  common  to  the  married  pair/' 
the  wile  haviiig  an  interest  in  the  property  of  her  husband  during  his  life, 
aad  there  being  nothing  to  annul  her  right  after  his  decease,  how  can  the 
son  and  the  rest  have  a  claim  to  the  estate  ?  To  this  it  is  answerAd,— No ; 
for,  it  18  eetablished  that  her  right  is  (actually)  lost  by  the  lapse  of  her 
husband's  right  Accordingly,  the  right  of  the  wife  is  divested  even  when 
the  effects  are  given  away  by  her  lord. — See  CoUb.  Dig.,  VoL  III,  p.  487. 

Moreover,  respecting  the  wife's  ownership  in  the  property  of  her  husband, 
it  has  been  said  by  Manu  and  others  : — **  if  she  make  a  gift  which  is  indis- 
psnsably  neoeasaiy,  if  she  expend  in  periodical  ceremonies,  in  eutertaiuing 

Seits,  and  so  forth,  while  her  husband  is  absent,  such  ownership  will  save 
r  from  the  guilt  of  tiief t."— if t7<fl:Maf(f . 

Although  Jimkia'vdkana  has  at  first  said  : — "  there  is  no  proof  of  the 
poKtioii,  that  the  wife's  right  in  her  husband's  property,  accruing  to  her 
from  mftrriage,  ceases  on  his  demise,"  yet  by  saying  immediately  idfter  it^ 
"  but  the  cessation  of  the  widow's  right  of  property,  if  there  be  male  issue, 
appears  only  from  the  law  ordaining  the  succession  of  male  issue,"  {vidt 
Ooleb.  Bd,  Bkd,,  Chap.  XI,  Sect,  i,  §  26),  he  has  of  course  admitted  that 
the  wife's  right,  accrued  from  coverture,  to  her  husband's  property,  in  com- 
mon with  him,  ceases  on  Am  demise,  that  is,  on  the  cessation  of  coverture. 

f  See  Coleb.  D<f.  Bhd.,  Chap.  I,  §  25  ;— i)cf.  T.  Sans.,  p.  2  ;— Co&6.  Dig., 
Vd.  II,  pp.  608,  618;— W.  Dd.  Kra.  Sang.,  Chap.  I,  p.  1. 

t  Sir  William  Macnaghten  defines  the  cause  of  heritable  right  in  these 
terms : — "  The  most  approved  conclusion  appears  to  be  that  the  inchoate 
right  arising  from  biiih,  and  the  relinquishment  by  the  occupant  (whether 
meted  by  deaUi  or  otherwise),  conjtHntly  create  this  right,  the  inchoate 
ri^t  which  preriously  existed  becoming  perfected  by  the  removal  of 
the  obstacle,  that  is,  by  the  death  of  the  owner,  (natural  or  dvil,)  or 
by  his  voluntary  abandonment ;"  and  he  refers  to  SH-krithna,  cited 
ia  OMnvok^t  Digest,  Vol.  II,  page  517»  as  his  authority.  This,  however,  is 
not  the  opinion  of  Sri-knMhna,  nor  of  any  of  the  other  authors  of  the 
kw4)Ooks  current  in  Bengal.  None  of  them  admits  inchoate  right  arising 
from  hirih.  For  instance,  JimAta-vdhana  says  :  "  There  is  nu  proof  that 
property  or  right  is  vested  by  birth  alone;  nor  is  birth  stated  in  the  law  as 
■Mans  of  acquisition."  (See  Coleb.  Dd,  Bhd.,  Ch.  I,  para.  19.)  Maghu-nai^ 
dmuL  says  : — **  As  to  what  is  written  in  the  MUdkihard,  viz., '  by  birth  alone 
s  person  having  ownership  takes  the  property ;  this  is  a  text  of  Qoutama  ; 
•0  the  venerable  instructors  maintain,' — that  also  signifies,  the  holy  teachers 
Bttintain,  that  <m  <Ae  €xUncUon  of  thefather't  right,  his  son,  not  any  other 
iriative,  Biay  take  his  property,  because  sous  have  right  to  the  property  of 
thsir  father  by  the  very  relation  of  birth  by  whidh  they  are  hu  issue,  and 
which  is  superior  to  every  other  relation.  It  does  not  mean  that  sons  have 
light  by  birth  ia  their  Cither's  property  whJUe  his  (the  father's)  own  right 
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ExpUnaUon.       (d)  Here  the  expression  ^father  and  son^*  (severally)  indi- 
cates any  relations.— /)(i.  Bhd.,  Ch.  I,  §  8. 

Further  Ex-  That  is  to  say,  the  expression  ^father'  is  meant  to  signify  the 
plaimtion.  predecessor  or  former  owner,  and  *  son*  is  meant  to  indicate  any 
relative  included  in  the  order  of  succession  as  entitled  to  inherit. 
Thus  (at  the  time  of  the  death  of  the  former  owner)  the  sur- 
vival of  the  relation,  entitled  to  succeed,  is  the  cause  of  hia  or 
her  right. 

Vffavasthd.       6.     (e)    Here  the   term    'existence'*   indicates 
also  the  foetal  existence    of   an  heir,  though  his 
coming  out  of  the  mother's  womh  must  he  awaited.f 
Vide  Precedents,  pages  3 — 6. 

AnnotationB. 

6.  It  is  not  neceesarj  that  the  heir  should  he  actually  horn  ;  it  is 
sufficient  that  he  was  begotten  aud  afterwards  bom  with  vitality  ; 
when  bom  with  vitality,  it  is  of  no  moment  how  soon  after  the  child 
may  expire  ;  the  right  of  inheritance  is  acquired,  and  the  inherit- 
ance devolves  on  the  heirs  of  the  child. — Elb.  In.,  Sect.  84. 

If  a  widow  of  a  deceased  co-heir  happen  to  be  pregnant  at  the 
time  of  his  death,  or  be  supposed  to  be  so,  either  partition  should 
wait,  or  a  share  should  be  set  aside,  to  abide  the  contingency  of  her 
having  an  after-born  son  ;  failiug  which,  it  reverts,  and  is  distrtbut* 
able  subject  to  the  maiuteuauce  of  the  widow. — Stra.  H.  L.,  Vol.  I, 
page  207. 

subsists;  for  that  would  contradict  Dbvala's  text:  *'when  the  father  U 
deceased,  let  the  sous  divide  the  father's  property,  for  they  have  no  owaer- 
ship  while  the  father  is  alive  and  free  from  defect." — Ddya-tattuKL  And  iSri- 
krithna,  a  follower  of  Jimiita-vdhana,  has  nowhere  used  any  expression 
which  supports  the  proposition  laid  down  by  Sir  William  Macnaghteu.  On 
the  contrary,  5i-i-ifcri»Ana,  in  his  comment  on  Jimiita-vdkana*»  Ddya-hfidga^ 
•ays ; — *'  the  text  of  Goutam ▲,  which  is  cited  in  the  Mildkihard,  is  unautho- 
rised, or,  if  it  be  authorised,  it  relates  to  the  case  of  one,  whose  father  dies 
while  the  child  is  in  the  mother's  womb ;  else  a  father,  who  has  a  male  issue, 
would  not  be  independent  in  regard  to  his  own  goods."  [Vide  Goleb.  Dd, 
£kd.,  Cb.  I,  §  19,  Annotation.)  He  then  subjoins  an  interpretation  similar  to 
that  which  occurs  in  the  Ddya-UiUwa^  and  which  is  above  quoted.  Thus  we 
are  justified  in  the  conclusion  that  Sir  William  Macnagh ten's  definition  of  the 
cause  of  heritable  right  is  not  according  to  the  doctrine  current  in  Bengal* 

Accordingly  it  has  been  adjudged  as  follows : — 

**  Whatever  objection  may  arise  to  such  a  disposition  in  other  parts  of 
India,  from  the  doctrine  that  inchoate  right  of  the  son  to  property  is  from 
his  birth,  none  such  can  arise  in  Bengal,  where  the  above  doctrine  is  not 
recognized,  where,  whilst  the  father  lives,  and  is  free  from  defect,  jbhe 
sons  have  no  right  at  all,  and  where,  by  the  power  of  making  testamen- 
tary dispositions  of  property,  the  father,  if  so  minded,  can  will  away, 
even  to  a  stranger,  the  whole  of  his  ancestral  property." — Part  of  the  late 
Sudder  Court's  order  admitting  review  of  judgment  in  Bhuban-moyi 
Debia  against  R&m-kishor  A'cb&rjea,  petitioner,  under  date  the  lith  of 
January  1860. 

*  In  Vyavatthd  5. 

t  See  the  Succession  of  the  father's  daughter's  son. 
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Because^  if  the  issae  be  a  male  and  alive^  it  would  at  once     R«««oo* 
lacceed,  if  a  daughter,  she  may  or  may  not  succeed  (as  the 
case  may  be),  whilst  a  still-born  child  would  not  in  any  case 
a&ct  the  succession  to  the  inheritance. 

Yashishtha  : — ^A  share  of  the  heritage  with  the  brothers  Authority. 
shall  be  allotted  to  those  widows  (/)   who  have  no  offspring, 
bat  are  supposed  to  be  pregnant,  to  be  held  hy  thevi  until 
they  (severalFy)  bear  sons. — Coleb.  Dig.,  Vol.  Ill,  p.  86. 

(fj  Widows  here  signify  wives  of  deceased  brothers.     If  they  Explanation, 
be  supposed  likely   to  bear  sods,  sliares  must  be  also  allotted  to 
them :  consequently,  the  meaning  is  that   shares  are   only   allot- 
ted to  the  widows  for  (he  behoof  of  their  sons  ( to  be  born  ). — 
CWc6.  Dig.,  Vol.  Ill,  p.  86. 


SrUkAshna  Tarkdlankdra  in  the  following  instances  has  Authority, 
reoognized  the  right  of  the  child  in  the  womb. — In  his  ex- 
position of  NArada's  text, — **  where  a  division  of  the  pater- 
nal estate  is  instituted  by  sons,  that  becomes  a  topic  of 
litigation,  called  by  the  wise,  partition  of  heritage,*' — he 
says :  *'  the  term  '  by  sons^  is  merely  illustrative,  for  if  it  ex- 
clusively mean  plurality  and  agency  of  sons,  it  cannot 
comprehend  the  partition  made  between  two  (parceners),  by 
the  intervention  of  an  arbitrator,  and  (on  account)  of  the 
child  in  the  womb.^'  He  says  also  : — ^'  the  text  of  Goutama, 
{viz.,  *  By  birth  alone  a  person  having  ownership  takes  the 
poperty,'*)  which  is  cited  in  the  Mitdkshard,  is  unautho- 
lifl^ ;  or,  if  it  be  authorised,  it  relates  to  the  case  of  one, 
whose  father  dies  while  the  child  is  in  the  mother's  womb.'' 
—See  Sri'krishna's  Commentary  on  the  Ddya-hhdga  Sans., 
pp.  2,  4,  18. 

Although  the  child  in  the  womb  does  not  inherit,  yet  it  Conclusion, 
suspends  (for  a  time)  the  succession  to  the  property  to  which 
it  would  succeed,  ( if  born  a  male  and  alive ;  )  for,  were  it 
hdd  otherwise,  ( that  is,  if  any  inheritance  or  property  were 
Tested  in  the  child  in  utero  immediately  after  the  extinction 
of  the  owner's  right, )  then,  on  its  dying  in  utero,  or  abor- 
tion taking  place,  its  ovm  heir  would  inherit  and  not  the 
lieir  of  the  late  owner,  but  this  is  inconsistent  with  the  law 
and  contrary  to  usage. 


7.  The  property  which  a  child  in  the  womb  is  to 
inherit  on  its  being  bom  a  male  and  alive,  should. 


Vyavatthd, 


•  Sea  Vyavatthi-ch(»ndrik4,  Vol.  I,  Part  i,  page  15. 
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however,  be  deposited  with  his  next  friends  (  hand^ 
hus  and  mitras)  for  safe  custody  until  he  attain 
majority.* 

Authority.  KItyAyana  : — Let  them  deposit,  free  from  disbnrsement, 
with  handhus  and  mitras,  the  property  of  snoh  as  have  not 
attained  maturity,  as  well  as  of  those  who  are  absent.  Like- 
wise the  property  of  minors  should  be  preserved  until  they 
attain  their  full  age. — Dd.  Bhd.,  Chap.  Ill,  Sect,  i,  §  17. 

r^avatikd.  8.  (d)  Here,  hy  the  term  *  death,*!  physical 
death  alone  is  not  meant :  it  alludes  also  to  a 
person's  excommunication  or  degradation  for  sin (5^), 
entering  into  an  order  other  than  that  of  a  house- 
holder,  being  missing  for  a  period  beyond  that 


AzmotationB. 


7.  At  the  time  of  parti  tioD  a  share  mast  be  reserved /or  th$  »oru 
of  the  widowed  wives  of  the  brothers,  who  are  pregnant  hy  their 
hasbands,  until  the  delivery  of  children  ;  and  if  no  male  issae  be 
produced,  the  above-mentioned  shares  should  be  taken  by  them, 
that  is,  by  the  living  brothers :  sach  b  the  meaning. —  Vi.  Chi^ 
page  292. 

The  right  of  after-born  sons  has  been  already  mentioned.  A 
minor's  share  should  be  secured  for  him.— »Srra.  H.  L.,  Vol.  I, 
page  188. 

8.  There  are  two  occasions,  upon  either  of  which,  wherever  the 
Hindd  law  prevails,  dominion  may  be  transferred  from  the  father  ia 
his  life,  without  his  consent,  whether  the  property  claimed  by  the 
sous  to  be  divided,  be  ancestral  or  acquired  :  These  are  voluntary 
devotion,  by  which  a  father  is  considered  as  having  renounced  it, 
and  (i0^a(2a^um  from  caste,  by  which  it  is  forfeited.— S^a.  H.  L., 
Vol.  I,  p.  184 

Not  only  upon  his  demise,  but  upon  his  renunciation  of  world- 
ly concerns  with  a  view  to  the  ending  his  days  in  devotion,  or,  after 
such  an  absence  from  his  family  as  may  justify  the  inference  that,  if 
not  in  fact  dead,  he  has  abdicated  his  temporal  rights,  the  latter,  in 
effect,  by  anticipation,  as  it  were,  attaches  ;  as  it  does  on  his  de- 
gradation for  crime,  unezpiated. — Stra,  H.  L.  Vol.  I,  page  122. 

*  See  Partition  and  the  Chapter  on  Minority  and  Quardianship. 
t  In  Vyavattki  6. 
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whidb  is  prescribed  by  law,  and  resignation  of 
worldly  concerns  or  voluntary  abandonment. 

Vide  Precedents,  pages  6 — 10. 

Because   each  and  every  one  of  these,  except  the  last,  is   Reason, 
beld  to  be  a  civil  death,  and  all  of  them  cause  extinction   of 
right  equally  with  the  physical  or  natural  death. 

Death  {i.e.,  physical  death)  is  not  exclusively  meant :  it  also  Authority, 
alludes  to  degradation(flr),  or  the  state  of  a  travelling  devotee, 
aikl  the  like(A),  because  of  the  analogy  of  the  circumstance 
which  causes  extinction  of  right.— i)(£.'  Bhd.,  Sans.,  p.  24. 

{g)  Degradation  occurs  when  one  has  slain  a  Brdhmana  or  Explanation, 
eommitted  some  other  atrocious  crime  and  has  not  performed 
penauoe,  and  even  refuses  to  submit  to  it  ;*  for  Saf-XBISHNA. 
TABRiL^KARAf  and  Aaghu-nandanaI  have  laid  down  that 
a  Mien  siuner  forfeits  his  right  when  he  has  not  done  penance  or 
is  aterse  to  doing  it. 


Annotations. 


8.  Another  undoubted  one,  so  far  as  it  still  subsists,  is,  what  we 
ihotild  call  his  entry  into  religion  ;  that  is,  his  assumption  of  the 
one  or  other,  of  two  religious  orders,  by  which  a  Hindii  is  accounted 
(as  were  monks,  with  ns,  before  the  Beformation)  dead  in  law;  the 
conteqnence  also  being  the  same,  that  his  heirs  take  his  estate. 
They  constitute  the  thiril  and  fourth  stages,  in  the  progressive  ad- 
Taneement  of  the  Hindu,  from  birth  to  death  ;  the  first  being  that 
of  a  thukiU;  the  second  that  of  the  married  man  or  the  home-holder. 
In  entering  upon  the  third,  (the  first  of  the  two  in  question,)  vu., 
tikat  of  hermit  (  Vdna-prastha,)  for  which  the  appointed  age  is  fifty, 
he  may  repair  to  the  lonely  wood,  accompanied  by  his  wife,  if  (says 
Mahxj)  she  choose  to  attend  him.  And  as,  therefore,  in  such  event, 
a  prospect  of  future  issue  may  still  exist,  partition  will  be  premature, 
while  it  continues  to  do  so,  so  far  at  least  as  regards  property  inhe- 
rited, according  to  the  authorities  that  have  been  already  referred 
to.  The  next  is  that  of  Anchoret,  {SannydH  or  yati,)  when  there 
lemaiiis  nothing  to  prevent  it  from  immediately  taking  place. — Str<h 
H.  L,  Vol  I,  pp.  185  &  186. 

*  See  the  Chapter  on  Exclusion  from  Inheritance, 
t  See  his  Commentary  on  the  J>dya-bhdga,  Sanskrit,  p.  8. 
t  See  J>dya'taUwaf  Sanskrit^  page  8- 
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Exposition.  (h)  The  order  of  a  hermit^  as  well  as  the  extiDCtion  of  worldly 
affections,  is  here  comprehended  under  the  term  "and  the 
like.'* — SBf-ERiSHNA's  Commentary  on  the  Ddya-hhdga  Sans.,  p.  24. 
See  Annotation  No.  31  in  Coleb.  Dd.  Bhd.,  Chap.  I. 

Authori^.  Vashishtha  : — ^Those  who  have  assumed  another  order(i), 
are  excluded  from  participation. — CoUb.  Dig.,  Vol.  Ill, 
page  327. 

(f)  An  order  other  than  that  of  a  house-holder. — Ibid. 

There  are  four  orders ;  thus  Vdmana^purdna : — 

"  Four  orders  are  prescribed  for  Brdhmanas :  viz.y  (the  order  of) 
the  married  man  keeping  house  {grM  or  gtihastha),  the  student 
of  the  Veda  (brahmaclid>i,f)  the  hermit  (vdna-prastlia,)  and  the 
anchoret  (hhikshu,  sannydsi  or  ynti).  To  Ksftatriyas  also  are  or- 
dained (the  first)  three  orders;  and  two  {i,e,  those  of)  the 
brahmacl^ri  and  grUd^  for  Voishj/aa,  The  only  order  to  be  entered 
by  the  JShUdroi  is  that  of  grilii  or  gr%ha$tha" 

Authority.  After  withdrawing  his  affection  (from  things  of  this 
worlds)  if  he  abdicate  his  estate  in  this  form  '^  let  this  be  no 
longer  mine/^  then  indeed  property  is  divested  by  abdication ; 
and  afterwards,  even  though  temporal  inclinations  revive,  the 
property  is  not  renewed.  The  resignation  can  only  be  known 
from  the  declaration  of  the  party, — CoUb.  Dig.,  Vol.  II, 
page  626. 

When  a  man,  abiding  in  his  own  house,  but  devoting 
himself  wholly  to  the  worship  of  the  Deity,  to  whom  he  has 
dedicated  his  service,  withdraws  from  worldly  concerns,  he 
has  resigned  ;  but,  when  be  enters  into  the  fourth  order,  he 
becomes  an  anchoret.     Either  way,   abdication   is   the  sole 

S round  on  which  his  property  is  annulled.  Consequently, 
ivesture  of  property  happens  three  ways ;  by  degradation, 
by  abdication  or  renunciation,  and  by  natural  death. — Coleb, 
Dig.,  Vol.  Ill,  p.  82. 


Annotations. 


8.  If  sons,  outcasts  excepted^  entitled  to  inherit  the  father's 
estate,  be  eqnal  In  the  possession  or  destitution  of  learning  or  the 
like,  they  shall  all  have  eqnal  shares. — Smri,  Chan.,  Chap.  Ill, 
Clause  2. 

8.  A  father,  entitled  to  (exercise)  independence  or  dominion  be- 
ing aKve,  his  will  is  the  cause  of  partition,  bnt  when  he  is  no  longer 
entitled  to  it,  by  (reason  oO  being  degraded,  a  wandering  devotee  or 
the  like,  the  will  ot  (his)  son  is  the  cause  of  partition.— Fir.  Mit., 
fSans.;,  p.  171. 
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Tama  : — If  no  tidings  of  a  person  gone   abroad   be   re-  Authorffcy. 
emved   for  twelve  years^  his  son  and  kinsmen  should  aceoont 
faim  to  be  certainly  dead. 

In  fixing   the  date  of  a  missing  person's  deaths  the  holy  Remark, 
sages  {Riskis)  and  compilers  are  not^  however^  of  one  opinion^ 
as  18  manifest  from  the  subjoined  texts  cited  in  the  Nimoya* 
rindhu: — 

Vbiddha  Manu  : — So  if  the  time  of  twelve  years  of  a 
person's  absence  has  gone  by^  they  shall  cause  his  death- 
rites  to  be  solemnised  at  the  commencement  of  the  thirteenth 
year.* 

Vrihaspati: — If  no  tidings  be  had  of  a  person  for 
twelve  years,  such  person  shall  be  treated  as  one  dead  by 
the  burning  of  his  e&gy  made  of  kusha  grass."^ 

Bhavishyd-purdna  :-*If  any  one's  father  be  absent,  and 
neither  a  letter  nor  any  news  of  him  be  received,  then  at 
the  end  of  fifteen  years  his  effigy  shall  be  formed  and  burnt 
in  the  mianner  prescribed  by  the  law :  from  that  date  all  his 
obsequies  shall  be  perf  ormed."^ 

It  is  said  in  the  Madana-ratna  that  (the  rule  of)  waiting 
for  twelve  years  applies  to  all  missing  persons,  except  a 
father  * 

In    the    Chxhya-kdrikd,   however,   it    is  laid   down  as 
follows :— ''  It  is  said  that  the  obsequies  of  a  missing  person 
in  the   first  period  of  life,   should  be  performed  aiter  the 
lapse  of  twenty  years,   of  one  of  middle  age  after  fifteen 
years,  and  of  a  person  in  the  last  period  of  life  (above  75 
years)  after  12  years  (from  the  day  of  his  or  her  disappear- 
ance).* ,=^^=^=^,^^=_^___ 
Annotations. 
8.  J&tA-hcuma^  quoted  in  the  Nxmoydmrita^  declares, — ''One  whose 
father  is  absent,  and  of  whom  there  ia  no  intelligence,  must,  after 
fifteen  jears,  make  an  image  of  him,  and  perform  his  funeral  rites  in 
the  prescribed  form." — ^The  Qrihya-hdrikd  is  cited  in  the  Nimoya^ 
tiadku  for  the  following  text :  *<  If  he  be  in  the  first  period  of  life, 
the  rites  are  directed  after  twenty  years  ;  if  he  be  of  middle  age, 
after  fifteen ;  but,  in  the  latter  period  of  life,  after  twelve.    His 
sons  having  performed  three  ehditdrdyana  fasts,  or  thirty  aostere 
ones,  mast  bam  an  image  of  him  made  of  hmha  grass,  and  observe 
the  mourning  and  other  rites."    Bemarks  by  Mr.  Ooiebrooke. — See 
^a.  H.  L.,  VoL  II,  p.  237. 

•  Nimoi}fCk^dik»f  SaoBkrit,  Chapter  III,  page  24  of  the  Section  on 
Impurity* 


Digitized  by 


Google 


12  YYAYASTHl-DA&PANA 

CottduaioiL  Of  the  aboYe  doctrines^  tliat  which  is  laid  down  in  the  6W- 
hya'k&riki  is  consistent  with  reason  and  therefore  preferable 
in  practice  according  to  the  ordinances  of  YAjkavalkta 
and  Vrihaspati,  which  are  as  follows  : — "  K  two  texts  differ^ 
reason  (or  that  which  it  best  supports)  must  in  practice  pre- 
vail/'* *'  A  decision  must  not  be  made  solely  by  having 
recourse  to  the  letter  of  the  written  codes:  since,  if  no 
decision  were  made  according  to  the  reason  of  the  law^ 
{yukti)'\  there  might  be  a  failure  of  justice/' { 

Remark.  But  Raghu-nandana,  who  is  the  highest  Bengal  au- 
thority in  the  matter  of  rituals,§  having  in  his  Ti^/u- 
tattwa,  fixed  the  date  of  the  death  of  missing  persons  ac« 
cording  to  the  text  of  Yama  or  Jama,  above  quoted,  it  has 
been  the  practice  of  the  Hind&s  of  this  country  to  account 
and  treat  missing  persons  as  dead  immediately  on  the  ex- 
piry of  twelve  years  from  the  date  of  the  last  trust- 
worthy tidings  of  them  without  any  consideration  of  age 
or  relationship.     Accordingly,— 

Vyava$tJtd.  9.  In  Bengal  proper,  the  death-rites  of  the 
missing  persons  are  performed  on  the  expiry  of 
twelve  years  without  any  consideration  as  to 
their  age  or  relationship. 

Vide  Precedents,  pages  6,  7,  8, 10. 


AnnotaUoBB. 


9.  The  law  has  assigned  various  periods  of  absence,  inferring 
the  eoDclasion,  according  to  the  age  of  the  person  in  qaestion  at  the 
time  of  his  departure,  the  lowest  being  twelve  years  ;  at  the  expira- 
tion of  which,  without  intelligence  of  him  having  been  received,  the 
heir  is  entitled  to  assume  the  succession,  keeping  certain  fasts,  then 
burning  an  image  of  his  ancestor  made  of  ktuaf  and  finally  perform- 
ing for  him,  in  the  prescribed  form,  his  funeral  rites.— i5^*a.  H.  L^ 
Vol.  I,  page  131. 

0.  Sir  W.  Macnaghten  says,— '*  The  fact  of  the  ancest<Mr  being 
missing  for  a  period  exceeding  twelve  years,  constitutes  a  legal  title 
to  succession  on  the  part  of  the  heirs.  This  doctrine  was  recognized 
in  a  case   decided  by  the  Sadder  Dewany  Adawlut,  on  the  25th  of 

*  TijHAVALKTA.    See  Oolebrooke's  Digest^  Vol.  Ill,  p.  505. 
t  Or  according  to  immemorial  usage ;  for,  the  word  TukU  admits  both 
sepses.    IbidU,  VoL  II,  p.  128  :  Note. 

t  YaiHASPAtL    See  lUd.,  and  Macn.  H.  L«i  Vol  II|  p.  102. 
§  See  the  Prof  aoe. 
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10.  But  if  a  missing  person  returning  after  the  vyavatths, 
lapse  of  the  period  allowed  for  his  re-appear- 
ance has  performed  the  expiatory  penance  pre- 
scribed by  the  Shdstra,  then  he  is  not  to  be  treated 
as  dead,  but  to  be  restored  to  the  rights  of  the 
liying.* 

Thus  the  faneral  obsequies  havifig  been  performed  by  Authority, 
mistake^   should  the   nxan^  (so)  dead^  ever  return^  (then)  let 
Lim  perform  the  rite  or  sacrifice   (called)    '  At/ushmati/  and 
resume   (the  performance  of  sacrifice  on)  fire. — Chhdndogo' 
pariskUhta. 


''The  person,  whose  funeral  obsequies  have  been  per- 
formed upon  his  death  being  heard  of,  should  perform 
expiation  (j)  according  to  the  Shdstra,  and  resume  (the 
performance  of  sacrifice  on)  fire.''  ''If  he  (the  missing 
person)  return  alive,  let  (his  kin)  immerse  him  in  a  vessel 
foil  of  clarified  butter,  (then)  taking  him  up,  let  them  cause 
him  to  be  bathed,  and  his  initiatory  ceremonies,  &c.,  to 
be  performed.  Let  his  religious  rites,  which  take  twelve 
days  or  three  nights  to  be  completed,  be  performed :  (next,) 
let  him  perform  ablutions  and  re-marry  bis  wife,  or  another 
(girl)  in  her  default.  Having  consecrated  the  sacrificial 
ue,  as  ofdained,  let  bim  perform  the  Vrdtyashtoma  sacri- 
fice or  rite.  And  rei^iring  to  mountains,  or  hills,  there  let 
him  perform  the  Ayuahmati  ydga  by  offering  a  beast  to 


Authority. 


Annotations. 


April  18d0 :  Beports,  Vol.  Ill,  p.  28,  wherein  it  was  determined  that 
twelve  years  should  be  allowed  for  the  re-appearance  of  a  misBing 
penoD,  after  which  his  death  will  be  presumed  :  but  some  authori- 
ties maintain,  that  the  period  varies  with  reference  to  the  age  of  the 
niaring  person."  See  Note  to  Case  7,  Vol.  II,  p.  9.t— ifocn.  H.  L., 
Vol  I,  p.  a. 

*  There  is  a  case  in  East's  Notes  (No.  ^5^)  in  which  the  Pundits  declared 
that  *'he  who  has  absented  himself  for  the  period  of  twelve  years,  and  of 
whom  no  intelligence  has  been  received  during  that  time,  must  be  considered 
as  eeftainly  dead ;  should  he  even  return  after  that  time,  he  has  forfeited  the 
rights  of  the  liviog."  This  being  a  Bengal  case,  the  period  of  twelve  years 
most  have  been  declared  for  the  missing  person's  re-appearance  without  re* 
lerenoe  to  his  age  and  relation.  But  as  to  his  forfeiting  the  rights  of  the 
Bring  it  must  nave  been  declared  in  consideration  of  his  not  performing  the 
sspiatory  penance. 

t  This  note  is  to  be  found  at  page  89  of  the  Precedents. 
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Indra*,  and  Agnif ;  and  afterwards  let  him  perform  also  some 
other  sacrifices  or  rites  as  he  may  choose/' — V&iddha  Manu 
cited  in  the  Hemddri.  See  Bhaviahya^purdnOf  and 
Nimoyasindhu,  (Sans. )  pp.  415  &  416^  in  which  also  the 
above  texts  are  cited. 

(] )  Here  by  '  expiation'  must  be  understood  the  re-per- 
formance of  the  initiatory  ceremonies  from  Jdla^kai^ma 
to  marriage. — Hemddri. 

VjfowuM.  11.  As  respects  the  missing  person  who  is  not 
an  agni'hotrlfX  if  he  return  after  his  funeral  obse- 
quies were  performed  by  mistake,  he  should  perform 
the  Stoastyana^^  but  if  he  return  after  the  mere 
receipt  of  the  intelligence  of  his  death,  then  he 
should  perform  the  Chaithhoma. 

AuUiority.  But  with  respect  to  the  ( missing )  person  who  is  not  an 
agfU^hotrifX  common  swasiayana,  &e  worship  of  Habi||  and 
80  forth,  should  be  performed. — C/thdndoga'pariahiehta. 

Authorily.  But  if  the  (  missing )  person  is  not  an  affni-hotH^X  he 
should  perform  the  Charu-p^oma  upon  the  mere  receipt  of 
intelligence  of  his  death. — Ashtoaldyana. 

rywatthd.  12.  Out-oasts  or  persons  degraded  for  sin,  and 
persons  assuming  an  order  or  condition  of  life 
other  than  that  of  householder  are  not,  however, 
considered  dead  as  to  the  property  acquired  by  them 
after  their  degradation  or  assumption  of  another 
order.    (See  Exclusion  from  Inheritance.) 

Vide  Precedents,  page  11. 


Annotations. 


12.  In  either  case,  whether  of  the  out-cast  or  devotee^  partition 
attaches  only  upon  property  possessed  by  him  at  the  time,  not  upon 
what  may  subsequently  derolve  or  be  acquired.^Stra.  H.  L.,  Vol  I, 
page  187. 

*  One  of  the  Hindd  deitieB,  who  presides  over  the  atmosphere  and  is 
regarded  as  the  Sovereign  of  the  (subordinate)  deities. 

f  By  '  Agni '  is  here  meant  the  Deity  who  is  the  regent  of  fire. 
X  Agni-hotrif  composed  of  agni  (fire)  and  holri  ($acriiieer),   signifies  one 
who  mfiin^"f  sacrifioial  fire  and  performs  sacrifice  on  it. 

g  The  aversion  of  evil  by  the  recitation  of  MantroM^    The  benediction  of 
a  Brdhmana  after  presentation  of  offerings. 

0  YisBHUi  one  of  the  three  principal  Eindfi  deities^  and  the  preserver  of 
the  world. 
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OHAPTEB  n. 

ON  SUCCESSION  OP  THE  BEGOTTEN  SON,  SON'S 
SON,  AND  SON'S  SON'S  SON. 

When  a  man's  right  of  property  ceases  by  deaths  natural 
car  civil,*  or  voluntary  abandonment^f — 

13.    The  right  devolves  on  his  son  (a).  r^awuM. 

Vide  Precedents,  pages  IS— 16, 18,  19. 

(a)  Here  by  the  term   ''  son"   is  meant  only  the  wirtua  and  RzpUnaUoiL 
Dattaht,  the  other  descriptions  of  sons   being  obsolete  in  the 
present  (Kalt)  age.    See  post  page  18. 

The  DtOtaka  will  be  defined  and  treated  of  in  the  book  on 
Adoption. 

'Ourascf  is  the  issue  of  the  urcu,  or  breast,  (whence  of  the 
body,)  and  bom  of  a  legally  married  wife  (paini).  Thus  Manu  : — 
''Him,  whom  a  man  begets  on  his  own  wife  legally  married,  let 
him  know  to  be  the  Ourasa  son  :  first  in  rank."  (Ch.  9,  v.  186.) 
Owtita,  however,  is  of  two  kinds — 1,  Bom  of  ti  mfe  of  €q^al 
dam,  and,  2,  bom  of  a  wife  of  unequal  class.  But  in  the  present 
(Eidi)  age  the  marriage  with  a  damsel  of  an  unequal  class  baviog 
been  prohibited^  (see  the  Chapter  on  Marriage),  and  consequently 


Annotations. 
13.  Sir  William  Macnaghten,  who  is  followed  by  Mr.  Elberliog, 
treats  of  the  sou's  succession  in  these  terms  :— .'<  Accordiog  to  the 
Hiodti  Uw  of  inheritance,  as  it  at  present  exists,  all  legitimate  sons» 
lifing  Id  a  state  of  union  with  their  father  at  the  time  of  his  death, 
raoceed  equally  to  his  property,  real  and  persooal,  ancestral  and 
seqaired."  (Vol.  I,  p.  17.)  This,  however,  is  not  quite  correct,  be- 
came ;— firstly,  the  DaUcJca  is  also  held  to  be  a  legitimate  sod,  but 
he  does  not  succeed  equally  with  the  Ourasa  son  of  his  adoptive 
fftiher ;  secondly,  the  sons  succeed,  as  heirs  to  the  patrimony,  not 
only  at  the  time  of  their  father's  natural  death,  but  also  at  the  time 
of  his  civil  death  and  voluntary  abandonment,  {antef  p.  7) ;  and 
fiiirdly,  the  circumstance  of  a  son's  living  separate  from  his  father, 
does  not  exclude  him  from  the  heritage  where  he  has  not  already 
received  his  portion  or  somewhat  in  lieu  or  in  satisfaction  thereof. 
This  much  is  apparent  from  a  precedent  quoted  by  the  learned 
compiler  himself.  See  his  work  on  Hindti  Law,  Vol.  I,  p.  2,  and 
Vol  II,  Chap.  I,  Case  6. 

*  8m  ante,  pp.  6—8,  and  Precedents,  pp.  1,  2,  6 — 8, 10. 
t  Set  anU^  p.  7,  and  Precedents,  pp.  8—10, 13. 
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the  ton  born  of  rach  a  wife  not  being  entitled  to  inherit,  now  bjr 
the  term  '  Ouratd!  we  moat  underatand  ouly  the  eon  begotten  by 
the  man  himself  on  his  legally  married  wife  of  tqvLol  clou. 
Raghu-kandaka,  it  is  clear,  has  quoted  in  his  UdvdhaiaUwa,  only 
BoudhItana's  text:  (Fu.,  *' A  son  who  was  begotten  bj  a  man 
on  his  wedded  wife  of  equal  eUut,  let  him  know  to  be  Ourasa  son,") 
beoanse  he  found  it  ezpressire  of  the  son  who  is  now  considered 
to  be  *  OiinucL' 

Aothoritf .  BoudhItana  : — Male  issue  of  the  body  being  in  existence 
the.  wealth  goes  to  them^  (  cited  in  the  Ddya-bhdffa,  Virdda- 
bhangdmava,  Vira-mitrodaya  and  VyavahdroHnaydkha). 

Authority  Since  the  sons  and  other  male  descendants  produce  great 
spiritual  benefit  to  their  father  or  other  aneestor  from  the 
moment  of  their  birth^f  ^^^  they  present  the  oblations 
at  the  Parva  to  their  deceased  father^  the  proprietary  right 
of  the  sons  and  the  rest  is  obtained  as  already  inferable 
from  reasoning ;  because  the  property  devolving  upon  sons 
and  the  rest  benefits  the  deceas^^  and  since  there  can  be  no 
other  purpose  of  speaking  of  the  various  benefits  derived  from 
sons  and  the  rest,  while  treating  of  inheritance,  it  appears 
to  be  a  doctrine  to  which  Maku  assents,  that  the  right  of 
succession  is  grounded  solely  on  the  benefits  conferr^.  It 
clearly  appears  that  the  estate  of  the  deceased  should  go 
first  to  the  son,  grandson  and  great-grandson  (in  the  male 
line),  and  this  is  reasonable. — Vd.  Bhd.,  Chap.  XI,  Sect  i. 
Paras.  31—33. 


•  The  original  of  this  text  is—*'  Sat$hwang<yeiku  tad-gdmi  hyartho  bhavati," 
of  which  the  above  is  an  accurate  translation.  Mr.  Colebrooke,  however,  haa 
made  two  different  translations  of  the  text  in  question :  the  one  contained  in 
-fais  so-called  Digest  (Vol.  II,  p.  520)  runs  thus  : — "Male  issue  by  males  <ufar 
a»  the  third  degree  being  left,  the  estate  must  go  to  them  ;*'  and  the  other  is 
to  be  found  in  his  translation  of  the  Ddya-bhdga  (Chap.  IV,  Seot«  ii,  §  21) 
which  is  as  follows  :—**  Male  issue  of  the  body  being  left,  the  property  must 
go  to  them." 

t  Maku  and  Vishnu  aay :— "  Since  a  son  delivers  (trdyate)  his 
father  from  the  hell  called  '  pui,*  therefore  he  is  named  'put-tra*  by 
the  Self -existent  himself."  (Manu  9.  138 ;  Vishnu  15*48.)  So  says  also 
HXr^ta  :-**  Certain  hrlls  are  named  put  and  ehhinnatantu,  a  son  is  therefore 
called  '  ptU'tra,*  because  he  delivers  his  father  from  those  regions  of  horror." 
In  like  manner,  Sankha  and  Likhita  declare  :— "  A  father  is  exonerated  in 
his  lifetime  from  the  debt  to  his  own  ancestors,  upon  seeing  the  countenanoe 
of  a  (living)  son  :  he  becomes  entitled  to  heaven  by  the  birth  of  his  son,  and 
makes  his  own  debt  devolve  on  him.  The  snorificial  hearth,  the  three  VedoM, 
and  sacrifices  rewarded  with  ample  gratuities,  have  not  the  sixteenth  part  of 
the  efficacy  of  the  birth  of  an  eldest  son."  Thus  also  Manu,  Sankha, 
Likhita,  Vishnu,  Vashishtha  and  HXrIta  :  ^'  By  a  son,  a  man  conquers 
worlds  ;  by  a  son's  son,  he  enjoys  immortality  ;  and,  afterwards,  by  the  son 
of  a  grandson,  he  reaches  the  solar  abode."  (Manu  9137 ;  Vashishtha 
17*5;  Vishnu  15*450  YXjnayalkta  likewise  says:— "The  oontiuuaaoe  of 
race  and  attainment  of  heaven  4op«i^(l  on  a  son,  grandson  and  great-grand* 
son."    (1.78.) 
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Firsts  his  legitimate  son  succeeds  in  conformity  with  this 
text :  —"  After  the  death  of  the  father  and  mother,  the 
brethren  being  assembled  must  divide  equally  the  paternal 
estate ;  for  they  have  not  power  over  it,  while  their  parents 
Kve/^*  and  other  texts  of  a  like  import  which  declare  the 
right  of  the  son  to  succeed  on  the  decease  of  the  fatber.^- 
Dd.  Era.  Sang.,  Chap.  I,  Sect,  i,  §  %. 


Auth9rity. 


This  doctrine  [that  inheritance  is  deducible  from  services 
renderedjt]  must  be  admitted  to  have  the  assent  of  Manu 
and  other  sages :  for  there  can  be  no  other  purpose  of  pro- 
pounding, under  the  head  of  inheritance,  the  superior  bene- 
fits derived  from  sons  and  the  rest :  and  the  exoneration  of 
the  father  from  debt  is  stated  as  a  reason  for  the  son^s  in- 
heriting :  ("  By  the  eldest  son  a  man  is  exonerated  from 
debt  to  his  ancestors ;  therefore  that  son  is  entitled  to  take 
tiie  heritage.t^')  Redemption  also  is  exhibited  as  a  cause 
of  succession  to  property  :  (''  Even  the  son  of  a  daughter 
delivers  him  in  the  next,  world  like  the  son  of  ason^^§) 
and  tiiere  is  no  other  reason  for  the  equal  right  of 
inheritance  of  three  descendants,  the  son  and  the  rest,  be- 
sides their  deliverance  [of  their  ancestors ;]  and  the  passage, 
''To  three  ancestors  must  libations  of  water  be  made,  &c/'|| 
would  be  unnecessary  [if  such  were  not  the  purpose  ;1|]  and 
the  exclusion  of  persons  impotent,  degraded,  and  blind  from 
their  birth  and  so  forth,  is  apposite  rule  as  founded  upon  their 
rendering  no  services ;  [but  not  so  as  grounded  on  the  mere 
letter  of  the  law  :1[]  and  it  is  troublesome  to  establish  an  as- 
sumed precept  for  debarring  those  before  whom  an  heir  in- 
tervenes;  [as  must  be  done  upon  any  other  supposition]  and 
it  is  reasonable,  that  the  wealth,  which  a  man  has  acquired, 
should  be  made  beneficial  to  him  by  appropriating  it  accord- 
ing to  the  degree  in  which  services  are  rendered  to  him. — 
This  doctrine,  as  illustrated  by  irreproachable  Udyota,** 
should  be  respected  by  the  wise. — Dd.Bhd.,  Chap.  XI,  Sect, 
vi,  §  31. 


Authoritj. 


•  MaHU,  Chap.  IX,  V,  104.  t  SRf-KBISHNA. 

t  Dd.  Bhd,,  Chap.  XI,  Sect,  i,  §  32.  i  Manu,  Chap.  lY,  v.  189. 

I  IM.  Bhd.,  Chap.  XI,  Sect,  i,  §  7.  H  SRf-KRHHMA. 

••  "The  irreproachable  Udyota."  It  is  not  agreed  who  is  the  author  here 
died  by  J/muta-vXhaka.  The  commentator  Chi5oIhani  says  '  some  author 
or  compiler  so  named.'  Mahbshwaba  retains  the  name  exhibited  in  the  text 
and  calls  him  '  Uutota.'  But  SRf -Krishna  hintSf  that  his  appellation  is 
'DivjCkaba.*  While  Aohyuta  interprets  the  phrase  as  commendatory  of  an 
nonamed  author  ;  and  Raoho-nandana,  or  the  commentator  who  has  aMumed 
his  designation,  intimates,  that  the  author  himself  has  here  delivered  his  own 
doctrine.— Colebrooke'a  Annotation  to  para.  9,  Chap.  II,  of  the  Ddya-bhdgiA, 
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Vpavatthd.  24  If  there  be  many  sons  pf  the  same  descrip- 
tion (c?),  they  inherit  equally  ifi)  as  well  as  simul- 
taneously. 

Vide  Precedents,  pages  18  and  16. 

Explanation,  (d)  By  the  expreaaion  "  of  tlie  same  description**  is  meant  that 
the  sons  should  be  either  '  ourasa^  or  '  dattaha*  besides  whioh 
no  filiation  of  other  descriptions  of  sons  is  admitted  at  the  present 
(Kali)  age,  at  least  iu  Bengal  proper.  But  if  there  be  a 
dattaka  sou  adopted  before  the  birth  of  an  ourasa  son,  the  former, 
though  inheriting  simultaneously  with  the  latter,  will  get  only 
one-third  of  the  portion  of  the  ourasa  son.* 

Authority.  Veihaspati  r^Sons  inherit  the  paternal  estate,  the  shares 
(/)  of  all  are  equal. 

Explanation.  (/)  *  Shares' — here  mean  the  shares  of  both  assets  and  debts.— 
Smri,  Chan,,  Chap.  II,  Sect,  ii,  cl.  16. 

Authority.  Manu  : — After  the  death  (g)  of  the  father  and  (A)  mother, 
the  brothers  being  assembled,  may  equally  (e)\  divide 
among  themselves  the  paternal  (and  maternal)  estate;  but 
they  have  no  ownership  over  it  while  their  parents  live.— 
Chap.  IX,  V.  104. 

Explanation,  (e)  Here  the  term  *  equally*  indicates  that  their  title  is  equal; 
that  is,  a  deduction  of  a  twentieth  part,  &o.,  is  allowed  by  other 
brothers,  through  affection  and  to  preserve  due  respect,  because 
elder  brothers  are  venerable :  such  deduction  coucernSy  how- 
ever, elder  brothers  who  are  endued  with  virtue.  But  as  persons 
of  the  present  day  entertain  not  great  veneration  (  for  their  elder 
brothers),  and  as  elder  brothers  deserving  of  deducted  allot- 
ments are  (now)  rare,  equal  distribution  is  alone  seen  in  the 
worU.—Coleb.  Dig.,  Vol.  II,  p.  521,  and  Dd.  Bhd.,  Chap.  Ill, 
Sect  ii,  §  27. 

Explanation,  (g)  '  After  the  death,*  that  is,  after  the  extinction  of  right. — Sri- 
krishnas^  Commentary  on  the  Ddya-bhdga. 

Explanation,  fhj  By  the  insertion  of  the  copulative  conjunction  ^and,*  the  con- 
summation of  both  their  deaths  is  not  required.  Thus  Sangra- 
hakAra  : — "  A  partition  of  the  father's  wealth  may  take  place 
even  whilst  the   mother  lives,  for  this  reason,  that,  without  her 


*  See  the  book  on  Adoption. 

t  The  original  (Snwkrii)  of  the  term  '  equally'  is  *  SamanC  which  ia  omitted 
b>  Sir  WiUiiOu  Joueeiujus  translation  of  the  above  text. 
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bu^Mmd,  the  mother  does  not,  from  her  independence,  derive 
ownership.  A  partition  of  the  mother's  wealth  also  may  take 
place  in  like  manuer,  while  the  father  is  alive ;  for,  if  there  he 
issue,  the  lord  (of  the  wife)  is  not  lord  of  the  wife's  wealth/'* 

15.  In  default  of  the  son,  the  son's  son  inherits ;     ^ya*'^^- 
&iling  him,  the  great-grandson  in  the  male  line.f 

Vide  Precedents,  pages  13,  15,  16,  18. 

16.  The  grandson  whose  father  is  dead,  and  the     "f^yavoithd. 

Sreat-grandson,  whose  father  and  grandfather  are 
ead,  are  entitled  to  inherit  simultaneously  as  well 
as  equally  with  the  late  proprietor's  surviving 
8on4 

Vide  Precedents,  pages  13,  16,  18. 

Because  they  equally  confer  benefits  on  the  deceased  by  pre-      ReoBon. 
sentation  of  the  oblation  cake  at  the  Pdrvana  Shrdddna{i). 

In  default  of  the  son,  the  grandson  takes  the  inherit-  Authority, 
ance ;  and  failing  him,  the  great-grandson.  But  a  grand- 
son whose  father  is  dead,  and  the  great-grandson  whose 
father  and  grandfather  are  dead,  participate  equally  in  the 
inheritance  with  the  son,  for  they  without  distinction  con- 
fer equal  benefits  on  the  deceased  owner  of  the  property  by 


AnnotationB. 

14, 15.  The  right  of  performing  the  funeral  obsequies  is  settled 
according  to  the  following  authority  :— "  The  son,  the  son  of  a  son, 
the  son  of  a  grandson  f  hence  their  right  of  inheritance,  which  is 
nmilar  to  the  right  of  performing  the  funeral  obsequies,  is  likewise 
established. — ^First,  the  sou  ;  on  failure  of  him,  the  grandson  ;  in  his 
defciult,  the  great-grandson  [inherits].— -F*.  Chi,,  pp.  289  and  299. 

In  defaalt  of  sons,  grandsons  inherit,  in  which  case  they  take  per 
ttirpeg,  the  sons,  however  numerous,  of  one  son,  taking  no  more 
than  the  sons,  however  few,  of  another  son. — Macn.  H.  L.,  Vol.  I, 

p«««ia 


•  CSted  in  the  SmriH-chandrtkd,  Chapter  I,  clauses  12,  15—17;— 
TyavQJdra-mt^fiikha,  Chap.  IV,  Sect,  iv,  §  1  ;— and  Vira-mitrodoya, 

+  Ft(fei)<i:.ra.San8.,  pp.11,  61;— 2)<1.  fiW.,  Chap.  Ill,  Sect,  i,  para.  18, 
Sect,  u,  para.  21  and  23,  Chap.  XI,  Sect,  vi,  §  2»,—C7o^6.  Dig.,  Vol.  Ill, 
pp.  9, 10  ;-Elb.Inh.,  Sect.  168,  p.  70. 

t  Vide  Coleb.  Dd.  Bhd.,  pp.  60  k  221  ;—Coleb.  Dig.,  Vol.  Ill,  p.  »  ; 
«&d  Elb.  In.,  Sect.  168,  p.  70 
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the  presentation  to  him  of  f  aneral  offerings  at  solemn  obse- 
quies {Pdrvana).^^Dd.  Kra.  Sang.,  Chap.  I,  Sect,  i^  §  3. 

Explanation.  (t)  Pdrvana  Shrdddha  is  the  offeriug  of  a  doable  set  of  oblap 
tious  at  the  pat^va,  viz.,  three  cakes  to  the  father,  paternal 
grandfather,  and  great-grandfather,  and  three  to  the  maternal 
grandfather,  his  father  and  grandfather ;  and  the  remnants  of 
each  set  to  the  three  remoter  ancestors  of  each  line. 

vyavoithd.  17.  If  there  be  many  grandsons  and  great- 
grandsons  they  inherit  per  stirpes,  and  not  per 
capita.*    See  Partition. 

Vide  Precedents,  pages  18,  16,  18. 


Annotations. 


16, 17.  The  right  of  representation  is  also  admitted,  as  far  as  the 
great-grandson ;  and  the  grandson  and  great-grandson^  the  father  of 
the  one  and  the  father  and  grandfather  of  the  other  being  dead,  will 
take  equal  shares  with  their  uncle  and  grand-nncle  respectively. 
Indeed,  the  term  ^put-tra*  or  'son'  has  been  held  to  signify,  in  its 
strict  acceptation,  (also)  a  grandson  and  great-grandson. — Macn.  H. 
L.,  Vol.  I,  p.  17. 

The  collective  term  ^'  issue"  comprehending  not  only  as  many  sons 
as  a  man  may  chance  to  leave  behind  him,  but  sons'  sons  also,  and 
sons  of  the  latter  or  great-grandsons, — if  the  son  have  died  in  the 
lifetime  of  his  father,  leaving  a  son,  and  that  son  also  die  leaving 
one,  and  then  the  grandson  die,  the  great-grandson  succeeds,  as  hia 
grandfather  would  have  done,  had  he  survived.— iS^ra.  H.  L.,  VoL  I, 
page  124. 

17.  In  default  of  sons  and  grandsons,  the  great-grandsona 
inherit,  in  which  case,  they  also  take  per  etirpeSf  the  sons,  however 
numerous,  of  one  grandson,  taking  no  more  than  the  sons,  however 
few,  of  another  grandson.  They  will  take  the  shares  to  which  their 
respective  fathers  would  have  been  entitled,  had  they  survived.— > 
Macn.  H.  L.,  Vol.  I,  p.  18. 

A  son,  dying  in  the  lifetime  of  the  father,  leaving  sons,,  repre* 
sentation  takes  place,  proceeding  as  far  as  great-grandsons,  upon 
the  ground  of  their  conferring,  by  performance  of  funeral  obsequies^ 
equal  benefit  on  the  ancestor  ;  the  key  (as  observed  by  Sir  Wiliiam 
Jones)  to  the  whole  Indian  law  of  inheritance.— /9<ra.  H.  L., 
VoL  I,  (let  Ed.)  p.  116. 

*  Vidi  Sri-kriihna^i  comment  on  the  Ddya-bhdga,  Sans^  pp.  87,  88 ;  Coleb. 
D4,  Bhd.,  Ch.  Ill,  Sect,  i,  paras.  21,  28  ;  Colcb.  Dig.,  VoL  111,  pp.  6—9;  and 
Elb.Jn.,  SMU.16S&ie2. 
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Af  in  viitae  of  his .  offering  the  oblation-oake  at  the  Authority. 
parva  ij),  the  son  becomes  entitled  to  inherit  his  father's  es- 
tate, so  are  his  (the  son's)  sons,  on  the  extinction  of  his  right 
(by  death,  &c.,  pp.  8 — 10)  in  like  manner  entitled  to  inherit 
(notwithstanding  the  existence  of  their  paternal  uncle,) 
whatever  portion  of  the  grandfather's  estate  was  their  father's 
right ;  for  KAtyIyana,  quoted  in  the  Ratndkara,  expressly 
sajs : — ''  Should  a  son  die  before  partition,  his  son  shall  be 
made  a  partaker  of  the  estate,  provided  he  bad  not  received 
from  his  grandfather  property  sufficient  for  his  support.  He 
■hall  receive  bis  father's  share  from  his  uncle  or  his  uncle's 
son ;  and  the  same  (proportionate)  share  shall  be  according 
to  law  allotted  to  all  the  brothers ;  or,  (if  that  grandson 
be  also  dead)  let  his  son  take  the  share;  beyond  him 
(i «.,  great-grandson,)  lineal  succession  stops."*  If  there 
be  many  sons  of  the  deceased  (son),  their  father's  share 
(mly  (and  no  more)  should  be  subdivided  and  allotted 
amongst  them.  In  like  manner,  on  the  extinction  of  right 
of  the  (late)  owner's  grandson,  his  (the  latter' s)  share  only 
duJl  be  taken  by  his  sons  (the  great-grandsons  of  the  late 
owner). — Ddya-iattwa,  Sans.,  pp.  11  &  51. 

(;■)  "The  fourteenth  and  eighth  days  of  each  half  lunar  month,    Explanation. 
the  full  moon  and  new  moon,  also  the  time  of  the  sun's  enter- 
ing on  a  new  zodiacal  sigUi  these,  0  great  king,  are  (called) 

Ybihaspati  : — ^Their  sons  of  unequal  number  are  declared  Authority. 
to  take  the  shares  of  their  respective  fathers.f 

The  meaning  is,  where  the  sons  of  the  deceased  fathers  are  of  ExplanatUn* 
imequal  number,  that  is,  of  greater  or  less  number,  the  sons  of 
each  tsXhet  take  the  share  of  their  own  father  only.  For  ex- 
ample :  when  one  has  a  single  sou,  another  two,  and  a  third 
many ;  the  only  son  receives  one  share  in  right  of  his  father,  the 
two  won  take  one  share  appertaining  to  their  father,  and  similarly 
the  many  sons  obtain  one  share  due  to  their  father.t 

YiJNAVAliKTA : — Among  the   issue  of   different  fathers.   Authority. 
the  allotment  of  shares  is  according  to  the  fathers. — 2.  121. 

The  purport  of  the  text,  however,  is   this :    If  there  be  a   Explanation. 
Dumfirous  issue   of  one  brother,  and  a  few  sous  of  another,  then 
the  allotmeut  of  shares  is  according   to   the  fathers. — Dd.  Bhd.^ 
Chap.  Ill,  Sect  ii,  §  23. 


*  Yid/$  CoUb,  Dig.,  Vol.  Ill,  pp.  7,  8,  and  82 ;  and  SBi-KBi8HNA*s  commen- 
fnry  on  the  i)dya-6A<%ra,  Saiis.,  pp.  77  and  78. 

t  SmrkMandrikd,  Chapter  YIII,  Clauses  8,  4. 
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Uluiirtilon.  If  there  be  one  son  living,  and  sons  of  another  son  [who 
is  deceased  J  then  one  share  appertains  to  the  surviving 
son,  and  the  other  share  goes  to  the  grandsons  however 
numerons,  for  their  interest  in  the  wealth  is  founded  on 
their  relation  by  birth  to  their  own  father,  and  they  have  a 
right  to  just  so  mnch  as  he  wonld  have  been  entitled  to.-^ 
Z)i.  Bh&.,  Chap.  Ill,  Sect,  ii,  §  21. 

Vyovatthd.  18.  But  the  grandson  whose  father  is  living, 
and  great-grandson,  whose  father  and  grandfather 
are  living,  are  not  entitled  to  inherit  ;*  since  they 
do  not  confer  benefit  by  presentation  of  the  obla- 
tion-cake at  the  parva.{j). 

Authority.  But  if  the  father  be  living,  the  sons  are  not  entitled  to 
get  shares  by  reason  of  their  having  no  right  to  perform  the 
Firvana  Shrdddha.(i)—I)i.  Ta.  Sans.,  p.  11. 

Authority.  But  during  the  lifetime  of  their  parents,  neither  the 
grandson  nor  the  great-grandson  is  entitled  to  the  inherit* 
ance,  since  they  do  not  confer  any  benefits  on  the  deceased 
by  the  presentation  of  the  funeral  offering  at  solemn  obse-r 
quies  {Pdrvana). — Dd.  Kra,  Sang.,  Chap.  I,  Sect,  i,  §  4. 


Authority.  Accordingly  [since  inheritance  is  in  right  of  benefits 
conferred,  and  the  order  of  succession  is  regulated  by  the 
degree  of  benefit  ;t]  the  equal  right  of  the  son,  the  son's 
s6n  and  son's  grandson,  is  proper :  for  their  equal  preten- 
sions are  declared  in  the  text : — ^*  By  a  son  a  man  conquers 
worlds,''  &c.,J  and  in  other  similar  passages.  They 
equally  present  oblations  to  the  deceased.  Hence  also  the 
grandson  and  great-grandson,  whose  fathers  are  living,  do 
not  inherit,  for  they  do  not  confer  benefits,  since  they  are 
forbidden  to  celebrate  the  periodical  obsequies  by  skipping 
the  surviving  father ;  the  law  providing,  that  obktions  shall 
not  be  presented,  overpassing  a  living  person.  Otherwise 
these  [sons  and  grandsons,  whose  Others  are  living,§] 
would  have  the  same  right  of  inheritance  with  those  whose 


•  Tide  Dd,  Bhd.,   Ch.  Ill,  Sect,  i,  para.  16  &  Ch.  XI,  Sect  tI,  para.  29;^ 
Dd,  Ta.  Sans.,  pp.  11  &  51  i^VoUb,  Dig.,  Vol.  Ill,  pp.  9  and  10. 

t  Saf-KRISHNA. 

t  The  remainder  of  this  text  is  as  foUowa  :— 

"  By  a  son's  son,  he  enjoys  immortality,  and,   afterwards,  by  the  son  of 
a  graudsou,   he  reaches  the  solar  abode." — Dd.  Bhd.,  Chap.  I,  Sect,  i,  §  81. 
§  AoHTUTA  and  Saf -KfiisHiCA. 
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fiitiiers  are  deceased.  Or  the  son  alone  would  inherit  as  the 
neuest  of  kin  in  the  order  of  birth,  to  the  exclusion  of  the 
•on's  son  and  son's  grandson.  Neither  is  there  any  ex- 
press text  declaratory  of  the  equal  rights  of  the  three 
descendants,  son,  grandson  and  great-grandson.  Therefore 
it  must  be  inferred  that,  the  parity  in  their  right  of  inherit- 
ance wises  from  the  equal  benefits  conferred  by  them. — Dd. 
Bkd.,  Chap.  XI,  Sect,  vi,  §  29. 


19.  The  son  begotten  by  a  man  of  the  SMdra  Vyav<uM. 
tribe  on  his  female  slave,  or  other  unmarried 
Shudra  woman,  or  on  the  female  slave  of  his  slave, 
may,  by  the  father's  choice,  take  a  share  equal  to 
that  of  a  son  be/^fotten  on  a  wedded  wife ;  he  is 
entitled  to  a  moiety  of  such  share  upon  his  father's 
death,  also  upon  the  father  leaving  a  daughter's 
son.  In  default  of  these,  such  son  is  entitled  to 
the  whole  of  the  father's  property,* 

Vide  Precedents,  pages  16,  17  and  18. 

The  son  of  a   Shudra  by  a  female  slave  or  other  un-   Auihority. 
married   SMdra  woman  may  share  equally  with  other  sons, 
by  consent  of  the  father.     Thusf — 

Manu  says,  ''  But  a  son  begotten  by  a  man  of  the  servile  Authority. 
class  on  his  female  slave,  or  on  the  female  slave  of  his  male 
slave  (i),  may  take  a  share  of  the  heritage,  if  permitted  :  thus 
is  the  law  estabhshed.f— Chap.  IX,  v.  179. 


Annotations, 


19.  Among  the  sons  of  the  Shitdra  tribe,  an  illegitimate  son  by 
a  slave  girl  takes  with  his  legitimate  brothers  a  half  share  ;  and 
where  there  are  no  sons  (including  son's  sons  and  grandsons^)  but 
odIj  the  son  of  a  daughter,  he  is  considered  as  co-heir,  and  takes 
an  equal  share. — Macn.  H.  L.,  Vol.  I,  p.  18. 


See  the  Chapter  on  Marriage. 


t  Dd.  Bkd.,  Chap.  IX,  §  29. 
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Explanation.  The  SOB  of  a  SMdra  by  a  female  made  a  captive  or  slar^ 
under  a  standard  or  the  like,  or  by  a  female  slave  belonging^ 
to  his  male  slave^  if  permitted  6y  his  fatlier,  shares  equally 
with  the  sons  by  his  wedded  wife^  that  is^  he  obtains  a 
share  equal  (to  that  of  one  of  those  sons) :  this  is  the 
settled  rule  of  the  Shdatra. — EulliJka  Bhatta's  Ckmunen- 
tary  on  the  above  text. 

Without  such  consent^  he  shall  take  half  a  share  :  as^— - 

Authority.  YljNAVALKYA  directs :—"  Even  a  son  begotten  by  a  5Atf. 
dra  on  a  female  slave,  may  take  a  share  by  the  choice  of  the 
father ;  but,  if  the  father  be  dead,  the  brethren  (Z)  should 
make  him  partaker  of  half  a  share.''(l)* — Chap.  II,  v.  184. 

Authoritj.  Begotten  on  an  unmarried  woman,  and  having  no 
brother  (m),  he  may  take  the  whole  property;  provided 
there  be  not  a  daughter's  son.     So*— 

YiJNAVALKTA  ordains : — "One  who  has  no  brothers 
may  inherit  the  whole  property  for  want  of  daughter's 
son8.''(l)*— Chap.  II,  V.  185. 

Authority.  But,  if  there  be  a  daughter's  son,  he  shall  share  equally 
with  him,  for  no  special  provision  occurs :  and  it  is  fit,  that 
the  allotment  should  be  equal ;  since  the  one,  though  bom 
of  an  unmarried  woman,  is  son  of  the  owner;  and  the 
other,  though  sprung  from  a  married  woman,  is  only  his 
daughter's  son.* 


Annotations. 


(1)  ViJNiHBSHWARA's  interpretation  of  the  above  text  of  YIjna- 
VALKIA  is  as  folio wa  :— The  son  begotten  by  a  shAdra  on  a  female 
slave,  obtains  a  share  by  the  fathet^s  choice,  or  at  his  pleasure,  bat, 
after  [  the  demise  of  ]  the  father,  if  there  be  sons  of  a  wedded 
wife,  let  these  brothers  allow  the  son  of  the  female  slave  to 
participate  for  half  a  share  :~that  is,  let  them  give  him  half 
[as  mnch  as  is  the  amount  of  one  brother's  ]  allotment  However, 
should  there  be  no  sons  of  a  wedded  wife,  the  son  of  the  female 
slave  takes  the  whole  estate,  provided  there  be  no  daaghters  of  a 
wife,  nor  sons  of  daaghters.  Bat,  if  there  be 'such,  the  son  of 
the  female  slave  participates  for  half  a  share  only. — Mit.  Inh., 
Chap.  I,  Sect  xii,  §  3. 

*  Dd,  Bhd.,  Chap.  IX,  §  90,  81. 
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(h)  On  the/emak  slave  of  his  slave.]  On   the  wife  of  his  male  ExpUnation. 

Blftre.*— CHljDiMANI. 

On  the  unespoused  conoabiue  of  his  male  slave.— Siif-KRiSHi^A.  Ezplanatton. 
(I)    I%e  brethren.]     The    sous   by  a  wedded     wife.*— Ma-  ExpUnation. 

BE9HWARA. 


fn)  ffamng  no  brother,] 

wife. — ACHYUTA. 


His  fiither  having  left  no  sou  by  a  Explanation. 


He  being  born  of  an  unmarried  woman,  and  having  no  brother  Explanation, 
bom  of  a  wedded  wife.*— Mahbshwara. 

"The  son  of  a  ShMra  bj  a  female  slave  or  other  Skudra  Authoritj. 
woman  not  lawfully  married^  shall^  with  his  father's  choice, 
have  an  equal  share  with  other  sons''  ( JfMiJTA-vAHANA.)  Con- 
sequently, this  is  also- intimated ;  if  the  father  said :  — ''  let 
an  equal  share  be  given  to  this  son/'  then  the  oth^r  sons 
shall  give  him  an  equal  allotment  when  partition  takes 
place.  After  the  death  of  the  father,  if  no  such  mil  liad 
been  declared,  the  brethren  born  of  a  wife  legally  married, 
shall  allot  him  half  a  share ;  that  is,  half  of  such  share 
as  would  have  been  assigned  had  hiB  mother  been  legally 
inanjed.  Consequently,  a  son  by  a  female  slave,  not  supe- 
ri(Hr  in  class  to  her  shiidra  master,  shall  obtain  the  moiety 
d  a  full  share.  Such  is  the  opinion  delivered  in  the  Mi' 
taishard  and.  Batndkara.  The  same  legislator  propounds 
the  rule  when  there  is  no  son  by  a  woman  lawfully  married. 
— "  Should  he  have  no  brother,  he  shall  take  the  whole, 
Tuiless  there  be  a  daughter's  son."  If  there  be  no  son 
hy  a  woman  lawfully  married,  nor  a  daughter's  son,  the 
son  of  a  female  slave  shall  take  the  whole  estate  of  a  shUdra 
Either.  Suoh  is  the  exposition  delivered  in  the  Ratn&kara. 
MiSRA  explains  the  text  similarly.— Co/^6.  Dig.,  Vol.  Ill, 
pp.  148,  144. 

From  the  specification  ''  by  a  Sh4dra,"  in  the  foregoing 
passages,  it  is  clear  that— 

20.    A  son  begotten  by  a  Brdhmana,  Kshatriya  vyawuA^. 
or  Voishya  on  a  female  slave  does  not  obtain  a  share, 


Annotatlona. 

20.  From  the  mention  of  a  shiidra  in  this  place  [it  follows  that] 
the  ton  begotten  by  a  man  of  a  regenerate  tribe  on  a  female  slave 
does  not  obtain  a  share  even  by  the  father's  choice,  nor  the  whole 
estate  after  his  demise.  Bat  if  he  be  docile,  he  receives  a  simple 
maintenance.— ir^.  luh.,  Chap.  I,  Sect  zii,  §  3. 


J)d*  Bhd.f  Chap.  IX,  §  30,  81  Annotfttioufr. 
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Authority. 


Authority. 


even  by  the  father's  choice ;  neither,  after  the  death 
of  the  father,  will  he  get  half  a  share ;  nor  will  he 
participate  for  half  a  share  in  the  case  of  there  being 
a  daughter's  son,  nor  the  whole  estate  on  failure  of 
legitimate  sons  and  other  heirs,  unless  there  be  a 
local  or  family  custom  in  his  favor.  But  if  he  be 
virtuous  and  obedient,  be  will  receive  a  provision 
for  his  maintenance. 

Vide  Precedents,  pages  16  and  18,  also  Vyavasthd-Chan^ 
drikd,  Vol.  I,  parti,  p.  86,  part  ii,  pp.  X  99— 208,  and  Vol.  II, 
part  ii,  pp.  574,  575  and  576. 

Manu: — The  son  of  a  Brdhmana,  a  Kshatriya,  or  % 
Voishji/a,  by  a  woman  of  the  Sh'ddra  class,  shall  inherit  no 
part  of  the  estate,  (unless  he  be  virtuous);  nor  jointly  with 
other  sons,  (unless  his  mother  was  lawfully  married  i)*^  what* 
ever  his  father  may  give  him,  let  that  be  his  own«— • 
Chap.  IV,  V.  155. 

MAnxj  : — A  son,  begotten  through  lust  on  a  Shudra  by 
a  man  of  the  priestly  class,  is  even  as  a  corpse,  though 
alive,  and  is  thence  called  in  law  ^^  a  living  oorpse.'* — Chap, 
IX,  V.  178. 


Auihority.  Vrihaspati  :— A  virtuous  and  obedient  son,  bom  of  a 
ShiJbdra  woman  unto  a  man  who  leaves  no  l^itimate  oflE-» 
spring,  shall  take  a  provision  for  his  maintenance,  and 
the  kinsmen  shall  inherit  the  remainder  of  the  estate.t— * 
See  Vi.  Chi,  p.  274. 

Authority.  GouTAMA : — A  SOU  by  a  Shildra  woman,  born  unto  a  man 
who  leavei^  no  (legitimate)  offspring,  shall,  if  he  be  strictly 
obedient  (likd  a  pupil),  receive  a  provision  for  his  mainten- 
ance.— See  Vyav.  Mayii,,  Chap.  IV,  Sect,  iv,  §  30. 

Authority.  Raghu-nandana  in  his  Shuddhi-tathoa  quotes  the  forego* 
ing  text  of  YAjnavalkya,  and  says, — ^'  the  rule  laid  down 
in  the  above  text  is  observed  only  among  the  Shudras,  not 
by  the  other  castes. 

It  has  also  been  determined  that — 

*  The  words  within  paronthesiB  are  not  in  the  text  itself,  but  aeem  to  ha?e 
been  added  from  KullOka  Bhatta's  commentary. 

t  This  rule  relates  to  tlic  child  of  an  unmarried  ShUdra  ;  for  the  text  u 
laid  down  in  tho  suction  troatiug  of  au  unmarried  woman.—  Vi,  Chi.,  p.  274, 
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21.    The  son  begotten  by  a  SMdra  on  a  kept    %«»«<A(f. 
troman  with  whom  carnal  connection  is  not  inces- 
tuous^ is  also  entitled  to  inherit  in  the  above  man- 
ner ;  but  such  a  son  of  a  twice-born  man  is  en- 
titled only  to  maintenance.* 

Fwfe  Precedents,  pages  16,17,  and  VyaVasthd-chandrikd, 
VoL  I,  Part  ii,  pp.  210—217. 

The  above  must  be  on  the  woman's  being  considered  to  be 
a  slave  either  of  the  description  "  I  am  thine/'  or  *^  as  one 
maintained  in  consideration  of  service  (bhakta).^^  See  the 
texts  of  Manu  and  NArada  cited  herein  below. 

Descriptions  of  the  different  kinds  of  slaves  are  as 
follow  :— 

Manu  : — ^There  are  servants  of  seven  sorts ;  one,  made  Slaves. 
captive  under  a  standard  or  in  a  battle;  one,  maintained  in 
consideration  of  service ;  one,  born  of  a  female  slave  in  the 
house ;  one,  sold,  or  given,  or  inherited  from  ancestors ;  and 
one,  enslaved  by  way  of  punishment  on  his  inability  to  pay 
a  large  fine. — Chap.  VIII,  v.  415. 

NiRADA! — "One,  bom. (of  a  female  slave)  in  the  house  Slaves. 
of  her  master ;  one,  bought ;  one,  received  (by  donation) ; 
one,  inherited ;  one,  maintained  in  a  famine  f  one,  pledged  by 
ft  former  master ;  one,  relieved  from  a  great  debt ;  one,  made 
captive  in  war ;  a  slave,  won  in  a  stake ;  one,  who  has  offered 
himself  in  this  form,  "  I  am  thine '/'  an  apostate  from 
religious  mendicity ;  a  slave  for  a  stipulated  time ;  one,  main- 
tuned  in  consideration  of  service ;  a  slave,  for  the  sake  of 
his  bride  5  and  one,  self-sold,  are  fifteen  slaves  declared  by 
hw/'^—Di.  Kra.  Sang.,  Chap.  XII,  Sect,  i,  §  3. 

KAtyIyana  : — A  free  woman  or  one  who   is  not  a   slave     Slaves. 
(of  the  same  master);   for  this  word   ' a^ddsi/  may   bare 


AnnotationBt 


81.  Issne  by  a  concubine  is  described  in  the  law  as  son  by  a 
female  slave,  or  by  a  SMdra  woman.  If  the  father  were  a  ShMra, 
he  might  have  aUotted  a  share  to  his  illegitimate  son.  Mit,  on  In., 
CL  I,  Sect.  xii.  And  the  obligation  of  affording  him  the  means 
of  sahsistence  is  declared  in  passages  quoted  in  Jagan-nItha's 
IHgest,  Vol.  Ill,  p.  l70,'-Ck>lebrook^s  opinion.  8tra.  H.  L.,  Vol. 
II,  (P.  E.)  p.  198. 

•  Vide  Vyavakdra-mayukha,  Ch«ip.  X,  §  5. 
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either  sense,  becoming  the  bride  of  a  sUye,  also  be- 
comes a  slave  [to  her  husband's  owner],  for  her  husband  is 
her  lord,  that  lord  is  subject  to  a  master.— See  Vyav.  Mayik., 
Chap.  X,  §  11. 

The  word  slave,  used  throughout  on  this  subject,  being 
not  specially  confined  to  the  masculine  gender,  must  there- 
fore be  understood  as  affecting  all  rules  also  for  female 
slaves.— Fyar.  Mayu.,  Chap.  X,  §  8. 
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ON  SUCCESSION  TO  THE  PROPERTY  OP  A  MAN 
WHO  DIED  LEAVING  NO  SON,  SON'S  SON, 
AND  SON'S  SON'S  SON. 


SECTION  I. 

On  the  Widow's  Right  of  Succession. 

22.    In  default  of  the  son,  son's  son,  and  son's  VyavaUha. 
son's  son  of  the  late  owner,  his  widow  (patnl)  suc- 
ceeds to  his  estate.* 

Vide  Precedents,  pages  20—24,  82—49,  147—150. 

Ti^NAYALKYA : — ^The  wife  and  daughters,  also  both  Authority, 
parents,  brothers  likewise,  and  their  sons,  gentiles,  cc^nates, 
a  pupil,  and  a  fellow-student :  on  failure  of  the  first  of 
tiiese,  the  next  in  order  is  the  heir  to  the  estate  of  one  who 
departed  for  heaven  (a)  leaving  no  son  (6).  This  rule  extends 
to  all  classes. 


Thus  affiimiiig  the  right  of  the  last  mentioned  on  failure 
o!  the  preceding,  the  sage  (YAjkavalkya)  propounds  the 
BQceession  of  the  widow  in  preference  to  all  the  other  heirs.— 
Ddya^hdga,  Chap.  XIj  Sect,  i,  §  4. 


Authority. 


(a)  "Departed  for  heaven/*  that  is  dead ;  which  indicates  also  ExpUnatioii. 
degraded  or  fallen  from  sin,  and  the  rest  (see  ante^  pp.  8,  9).— 
Sii-KRiSHNA's  Commentary  on  the  Ddya^hdga,  Sans.,  p.  168. 

(h)  The  term  **  son**  extends  to  the  great-grandson  :  and  that  Explanation. 
'' leaving  no  son"  implies  foilure  of  the  son,  son's  son,  and  great- 


Annotations. 


21  In  default  of  sons,  grandsons  and  great-grandsons  in  the 
nude  line,  the  inheritance  descends  lineally  no  farther,  and  the  widow- 
inherits  according  to  the  law  current  in  Bengal,  whether  her  late 
hnabaQd  was  separated  or  was  living  as  a  member  of  an  undivided 
family.— Macn.  H.  L.,  Vol.  I,  p.  19. 


•  Vide  Di.  Kra,  Sang.,  Ch.  I,  Sect,  ii ;— Coleb.  Dd.  Bhd,,  Ch.  XI,  Sect,  i, 
V^m.  8  and  81  'r^Dd.  Ta,,  Sana.,  pp.  49,  52 ;— CoW.  Dig.,  Vol,  III,  p.  457 ; 
MdStb.  In.,  Sect  168,  p.  72. 
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grandson  (in  the  male  line) ;  for  these  are  equally  givers  of  obIa« 
tions  at  the  parva*  And  it  is  for  this  reason  that  BouDHiTANA, 
having  previously  referred  to  the  son,  grandson,  and  great-grand- 
sou,  says : — *'  Male  issue  in  the  male  line  being  left,  the  estate 
must  go  to  them."— 2>d.  Ta.,  Sans.,  p.  49.  Vide  Dhd.  Bhd.,  Chap. 
XI,  Sect,  i,  §  34. 

Autbority.  ViSHNU : — "  The  wealth  of  him,  who  leaves  no  son,  goes  to 
his  wife  ( patni ) ;  on  failure  of  her,  it  devolves  on  daugh- 
ters ;  if  there  be  none,  it  belongs  to  the  father ;  if  he  be 
dead,  it  appertains  to  the  mother ;  on  failure  of  her,  it  goes 
to  the  brothers ;  after  them,  it  descends  to  the  brother's 
sons ;  if  none  exist,  it  passes  to  the  kinsmen  {bandhu)  ;  in 
their  default,  it  devolves  on  distant  kinsmen,  {aakulya); 
failing  them,  it  belongs  to  the  pupil;  on  failure  of  him,  it 
comes  to  the  fellow-student :  and  for  want  of  all  those  heirs, 
the  property  escheats  to  the  king,  excepting  the  wealth  of  a 
Brdlimana.''—Dd.  Bhd.,  Chap.  XI,  Sect,  i,  §  6. 

Authority.  Vrihat  Maku  :— -The  widow  ( patni)  of  a  sonless  man 
keeping  igisullied  her  husband's  bed  (c),  and  persevering  in 
religious  observances  {d),  shall  alone  present  to  him  the  ob« 
lation-cake,  and  obtain  (his)  entire  share  (e). — Ibid.,  §  7. 

Explanation.  (c)  Keeping  unsullied  her  husband's  bed.]  Not  allowing 
any  other  man  to  have  access  to  her  husband's  bed  :  that  is, 
being  chaste. — SRi-KBiSHNA's  Commentary  on  the  DdyH' 
bhdga,  Sans.,  p.  167. 

Explanation.  (d)  '^  Persevering  in  religions  observances,"  that  is,  de- 
voted to  the  performance  of  religious  acts  beneficial  to  her 
husband's  soul  in  the  next  world.— /6fd.,  p.  169, 

Explanation*  (ej  The  phrase  'obtain  entire  share'  means  that  the  wife 
shall  obtain  her  husband's  entire  share,  not  that  she  shall  obtain 
her  own  entire  share. — Dd.  £h4,,  Gh.  XI,  Seot.  i,  §  8. 


Explanation.  (^^  '  Entire  share' — that  is,  the  whole  share  of  her  husband, 
and  not  a  portion  adequate  to  her  maintenance. — Dd,  Ta.,  Sans., 
page  58. 

On  failure  of  the  heirs  down  to  the  son's  grandson,  the 
vrife,  being  inferior  in  pretensions  to  sons  and  the  rest,  be- 
cause she  performs  acts  spiritually  beneficial  to  her  husband 
from  the  date  of  her  widowhood  (and  not  like  them  from  the 
moment  of  their  birth),  succeeds  to  the  estate  in  their  de- 
fault. Thus  VyIsa  says  : — "  After  the  death  of  her  husband. 


Authority. 


*  See  ante,  page  21. 
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kt  a  virtaons  woman  observe  tbe  duty  of  continence  and  let 
her  daily^  after  the  purification  of  the  bath^  present^  from 
tbe  joined  palms  of  her  hand^  water  mixed  with  tU  (sesa- 
Dam)  to  tbe  maTies  of  ber  husband.  Let  her  day  by  day 
perform  with  devotion  Ibe  worship  of  the  Gods,  and  the 
adoration  of  Vishnu^  practising  constant  abstemiousness. 
She  should  give  abns  to  the  chief  of  the  venerable  for 
increase  of  holiness,  and  keep  the  various  fasts  which  are  com- 
manded by  sacred  ordinances*  A  woman  who  is  assiduous  in 
the  performance  of  duties  conveys  her  husband,  though 
abiding  in  another  world,  and  herself,  to  a  region  of  bliss.*' 
Since  by  these  and  other  passages  it  is  declared,  that '  the 
wife  rescues  her  husband  from  hell ;  and  since  a  woman,  do- 
ing improper  acts  through  indigence,  causes  her  husband  to 
£bB  (to  a  region  of  horror) ;  for  they  share  the  fruits  of  virtue 
acnd  vice;  therefore,  the  property  devolving  on  her  is  for  the 
benefit  of  the  former  owner :  and  the  wife's  succession  is  con- 
Beqnently  proper.''— Da.  Bhd.^  Ch.  XI,  Sect  i,  §  43,44. 

The  author  of  Vtvdda-bhanffamava  puts  this  question :  Bemark. 
''Since  a  woman  has  not  yet  performed  the  duties  of  widow- 
hood and  the  like,  how  can  she  have  a  title  to  inheritance 
immediately  after  the  death  of  her  husband  ?''  and  himself 
answers  it,  thus :  *'  She  has  an  immediate  title,  because 
she  14  disposed  to  perform  those  duties ;  but  afterwards  if 
h«r  propensities  happen  to  change,  she  forfeits  the  right 
which  she  had  fully  possessed/'*  In  HARfTA's  text  ("  A 
woman  widowed  and  young  is  untractable;  but  separate 
IHX>perty  must  always  be  given  to  women,  that  they  pass 
Hmr  destined  life,")  young  is  mentioned  as  indicating  the 
posability  of  adultery.  By  youth  that  age  is  not  strictly 
meant,  for,  a  wonutn,  though  young,  who  is  known  to  be 
well-disposed,  has  the  right  of  inheritance  by  universal 
eoQseni  By  the  term  '  un tractable'  is  suggested  the  neg- 
lect of  the  duties  of  widowhood.f — See  Coleb.  Dig.,  Vol. 
ra,  p.  479. 

•  TKa,  however,  is  not  quite  correct,  for,  tbe  hereitable  right  once  veBted 
in  a  woman  is  not  divested  unless  she  commit  such  an  act  or  acts  of  im- 
piety or  immorality  as  to  cause  her  degradation  or  excommunication  by 
loMol  «B8te.— *See  Daughter's  Succession  and  the  Chapter  on  Exclusion  from 


f  TIm  duties  of  widowhood  aro  prescribed  in  the  following  texts,  cited  in 
&e  JKoliidibra,  as  also  in  the  above  text  of  VtXsa  :— 

Iitt  her  emaciate  her  body,  by  living  voluntarily  on  pure  flowers,  roots 
ni  traits ;  but  let  her  not,  when  her  lord  is  deceased,  even  pronounce  the 
■Mae  «l  another  man.  Let  her  continue  till  death  forgiving  all  injuries, 
pMlariuing  harsh  duties,  avoiding  every  sensual  pleasure,  and  practising 
tiMinoomparable  rales  of  virtue,  which  have  been  followed  by  such  women 
aa  wars  devoted  to  one  only  husband.  Many  thousands  of  Brdhmanas  hav- 
i^g«y<ided  miMwality  from  their  early  youth,  and  having   left  no  issue  in 
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Authority.  Veihaspati  :— In  the  Scripture(7)  *^d  in  the  code  of  law(gr), 
as  well  as  in  popalar  usage  (h),  a  wife  is  declared  by  tbo 
wise  to  be  half  the  body  (of  her  husband,)  equally  sharing 
the  fruit  of  pure  and  impure  acts.  Of  him,  whose  wife  is 
not  dead,  half  the  body  survives.  How  then  should  another 
take  his  property  while  half  his  person  is  alive  ?*    Let  the 

their  families,  have  ascended  (nevertheleBs)  to  heayen.  And  like  those 
abstemious  men,  a  virtuous  wife  ascends  to  heaven,  though  she  have  no 
child,  if,  after  the  decease  of  her  lord,  she  devote  herself  to  pious  austeri- 
ty. But  a  widow  who,  from  a  wish  to  bear  children,  slights  her  (deceased) 
husband  (by  marrying  again),  brings  disgrace  on  herself  here  below,  and  shall 
be  excluded  from  the  seat  of  her  lord. — Kanu,  Ch.  V,  vi.  157 — 16  i. 

Let  her  continue,  as  long  as  she  lives,  performing^  austere  duties,  avoid- 
ing every  sensual  pleasure,  and  cheerfully  practising  those  rules  of  virtue 
which  have  been  followed  by  such  women  as  were  devoted  to  one  (only 
husband).  Neither  in  the  Vedoi,  nor  in  the  sacred  code^  is  religious  seclu- 
sion allowed  to  a  woman :  her  own  duties,  practised  with  a  husband  of 
equal  class,  are  indeed  her  religious  rites  :  this  is  the  settled  rule.  Eighty- 
eight  thousand  holy  sages  of  the  sacerdotal  class,  superior  to  sensual  ap- 
petites, and  having  left  no  male  issue,  have  ascended  (neverthelss)  to 
heaven.  Like  them,  a  damsel*  becoming  a  widow,  and  devoting  herself 
to  pious  austerity,  shall  attain  heaven  though  she  have  no  son :  this^ 
Manu,  sprung  from  the  Self-existent,  has  declared.—  Tama* 

After  the  death  of  her  husband,  a  wife  must  practise  ansteritie^  or 
ascend  (the  pile)  after  him. — ^Vishnu. 

Leaving  her  husband's  favourite  abode,  keeping  her  tongue,  hands,  feet 
and  (other)  organs  in  subjection,  strict  in  her  conduct,  all  day  mourning 
her  husband,  with  harsh  duties,  devotion,  and  fasts  to  the  end  of  her  life, 
a  widow  victoriously  gains  her  husband's  abode,  and  repeatedly  acquires 
the  same  mansion  with  her  lord,  as  is  thus  declared  :  "  That  faithful  woman 
who  practises  harsh  duties  after  the  death  of  her  lord,  cancels  all  her  mns, 
and  acquires  the  same  mansion  with  her  lord."— HlnfTA. 

A  wife  is  considered  as  half  the  body  of  her  husband,  equally  sharing 
the  fruit  of  pure  and  impure  acts  :  whether  she  ascend  (the  pue)  after  him 
or  survive  for  the  benefit  of  her  husband,  she  is  a  faithful  wife.  Strict  in 
austerities  and  rigid  devotion,  firm  in  avoiding  sensuality,  and  ever  patient 
and  liberal,  a  widow  attains  heaven,  even  though  she  have  no  son. — Vbihas- 

PATI. 

Only  one  meal  each  day  should  ever  be  made  (by  a  widow),  not  a  aeoond 
repast  by  any  means ;  and  a  widowed  woman,  sleeping  on  a  bedstead,  would 
cause  her  husband  to  fall  (from  a  region  of  joy).  She  must  not  again  use 
perfumed  substances  :  but  daily  make  ofierings  for  her  husband,  with  ktt$ch 
grass,  tU,  and  water.  In  the  months  of  VoishdkhOy  KdrUka,  and  Mdgka, 
let  her  observe  special  fasts,  perform  ablutions,  make  g^ifts,  travel  to  places 
of  pilgrimage,  and  repeatedly  utter  the  name  of  Vishnu.— 5jiiri^ 

Though  her  husband  die  guilty  of  many  crimes,  if  she  remidn  ever 
firm  in  virtuous  conduct,  obsequiously  honouring  her  spiritual  parents,  and 
devoting  herself  to  pious  austerity  after  the  death  of  her  husband,  that 
faithful  widow  is  exalted  to  heaven,  as  equal  in  virtue  to  ArurMatu^^ 
KXttXtana.    See  Cold>.  Dig.,  Vol  II,  pp.  460—466. 

*  If  the  wife  be  half  the  body  of  her  husband,  may  she  not  exclusively  take 
his  wealth,  although  sons,  or  other  male  descendants  be  living  ?  No ;  for, 
the  Scripture  says  :  "  It  is  a  person's  own  soul  which  is  bom  to  him  (or  her) 
as  a  sou."  Manu  also  says  :  "  The  husband,  after  conception  by  his  wife, 
becomes  himself  an  embryo,  and  is  bom  a  second  time  here  below;  for 
which  reason  the  wife  is  called /iyf,  since  by  her  he  is  bom  (ji^ak)  again." 
(Ch.  IX,  V.  8.)    So  also  Sa^koa  ft  Liksixa  :  ''Let  a  Brdkmwa  take  the 
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patnt  of  a  deceased  man^  who  left  no  son,  take  his  share, 
notwithstanding  kinsmen,  a  father,  a  mother,  or  uterine 
brother  be  present.  Dying  before  her  husband,  the  joa/t- 
vr(Ud(%)  and  sidhwi  (j)  wife  partakes  of  his  consecrated 
fire;  or,  if  her  husband  die  (before  her),  she  takes  his  wealth : 
this  is  the  primeval  law.  Having  taken  his  movable  and 
immovable  property,  the  precious  and  the  base  metals  (A),  the 
grain,  the  liquids,  and  cloths,  let  her  perform  the  monthly, 
and  the  sixth-monthly  {I)  shrdddhas,^  and  so  forth.     With 


hand  of  a  woman  eqital  in  class ;  the  bodies  of  his  ancestors  are  born  again 
of  her.  Let  him  figuratively  address  his  own  soiil  in  the  person  of  his  son  ; 
'Sprung  from  the  several  limbs,  (especially)  from  the  breast,  thou,  my  soul, 
art  called  ^mufC :  mayest  thou  live  for  a  hundred  years  !  For  the  benefits 
eonferred  on  parents,  thou,  my  soul,  art  called  son ;  because  thou  deliverest 
(trCyta$)  from  the  hell  called  *pvU*  therefore  thou  art  named  son  (ptU-iray* 
And  it  appears  from  these,  that  a  son  or  other  descendant  is  consubstantial 
with  the  father  and  other  ancestor.  (See  CoUb*  Dig.,  Vol.  Ill,  p.  459.) 
He  (Uie  son)  is  (as  it  were)  that  very  person  by  whom  produced. — BhXbata. 
Vide  Da.  Mini,,  Chap.  IV,  §  13.  Further,  Manu  and  Vishnu  say  :  '*  Since 
a  ion  delivers  ftrdyate)  his  father  from  the  hell  called  '  put,*  therefore  he  is 
Bimed  put-Ira  by  the  Self-existent  himself.''  (Manu  9.  188 ;  Vishnu  15. 
43.)  So  says  also  UXb/ta  :  "  Certain  hells  are  named  put  and  chhinno'tantu, 
a  son  is  therefore  called  pul-tra,  because  he  delivers  his  father  from  those 
regions  of  horror."  In  like  manner  Sankha  and  Likhita  declare :  "  A 
father  is  ezoner&ted  in  his  lifetime  from  the  debt  to  his  own  ancestors,  upon 
seeing  the  countenance  of  a  living  son  :  he  becomes  entitled  to  heaven  by 
the  birth  of  his  son,  and  devolves  on  him  his  own  debt.  The  sacrificial 
hearth,  the  three  vedas,  and  sacrifices  rewarded  with  ample  gratuities,  have 
net  the  sixteenth  part  of  the  efficacy  of  the  birth  of  an  eldest  son."  Thus 
also  Kanu,  Sankha,  Likhita,  Vishnu,  Vashishtha  and  HIrIta  :  "  By  a 
son,  a  man  conquers  worlds ;  by  a  son's  son,  he  enjoys  immortality  ;  and, 
afterwards,  by  the  son  of  a  grandson,  he  reaches  the  solar  abode.*'— ^Manu 
9. 187 ;  Vashishtha  17*  5.  Vishnu  15.  45.)  YXjnavalkta  likewise  says  : 
"The  oontiuuance  of  race  and  attainment  of  heaven  depend  on  a  son, 
grandaon  and  great-grandson."  (1.  78.)  Vidi  J>d»  BU.,  Ch.  XI,  Sect,  i, 
para.  81. 

^  Thus,"  says  JfinfTA-vinANA,  the  highest  authority  of  the  Bengal  school, 
"since  the  eons  and  other  male  descendants  produce  great  spiritual  benefit 
to  their  father  or  other  ancestor  from  the  moment  of  their  birth,  and 
ihej  present  the  oblation-cake  at  ^be  parva  to  their  deceased  father,  the 
Tfnpne/tuj  right  of  sons  and  the  rest  is  ordained,  as  already  inferrable  from 
naaofling;  because  the  property  devolving  upon  sons  and  the  rest  benefits 
the  deceased,  and  since  there  can  be  no  other  purpose  of  speaking  of  the 
'vaiioiis  benefits  derived  from  sons  and  the  rest,  while  treating  of  inherit- 
ADoe^  H  appears  to  be  a  doctrine  to  which  Manu  assents^ that  the  right  of 
•oeeearion  is  grounded  solely  on  the  benefits  conferred.  It  therefore  clearly 
appesrs  that  the  estate  of  the  deceased  should  go  first  to  the  son,  grandson, 
and  great-grandson,  and  on  failure  of  the  son  and  the  rest,  the  succession 
devolves  on  the  widow :  and  this  is  reasonable." — Dd.  Bhd,,  Ck>  XI,  Sect,  i, 
I9>  169-170,  paras.  31,  82,  88.— Fu2e  Precedents,  page  108. 

*  "Let  her  perform  the  thrdddhas  in  each  month,  and  in  the  sixth,  and 
ao  forth :"  1^  text  should  be  so  supplied.  The  Pdrvana  or  double  (proper- 
ly, triple)  set  of  oblations  must  not  be  offered,  because  women  are  forbidden 
to  perform  this  rite.  By  the  word  "  month"  are  suggested  the  shrdddhai 
oflered  in  twelve  successive  months ;  by  the  term  "  sixth"  are  suggested  two 
lilfiftfifiiij  celebrated  the  day  before  the  expiration  of  each  of  the  two  sixth 
Mllhs  of  the  year  ;  the  term  "and  so  forth"  includes  the  first  and  the  an- 
vhtnaij  thrdddhcu  to  be  performed  yearly ;  hence  she  must  celebrate  no 
o^MT  obseqaies."*— Co^*  I>ig*;  Vol.  Ill,  p.  450. 
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presents  offered  to  his  manesfm) ,  and  by  pions  liberalit7(n) ,  let 
her  honor  the  paternal  uncle  of  her  husband,  his  spiritual 
parents^  and  daughter's  sons^  the  children  o£  his  sisters,  his 
maternal  uncles,  and  also  the  old(o)  and  unprotected  persons, 
guests,  and  female8(p)  [of  the  family].  Those  near  or  distant 
kinsmen  who  become  her  adversaries  or  who  injure  her 
property,  let  the  king  chastise  by  inflicting  on  them  the 
punishment  of  robbery.* 

Explanation.  (/)  In  Scripture.]  In  the  Veda  (which  says) :  "  She  who  is  a 
wife  (  j^ni)  is  half  of  her  husband's  body  {dtmanah)  itself.  The 
word  ^dtrnmnoK  means  of  the  body.— /Smrt.  Chan,^  Chap.  XI« 
Sect,  i,  Clause.  6. 

Explanation.  {g)  lu  the  Code  of  law.]  In  the  Dhaitna  Shdstra  (wherein  it  is 
laid  down  thus) :  "  Of  hina  whose  wife  driuks  wiue,  half  his  body 
sinks.  In  the  case  of  him,  half  of  whose  body  has  sunk,  no  ex- 
piation is  prescribed." — Ibid,,  CL  7. 

Explanation.  (^)  In  popular  practice.]  In  the  Shdstra,  exhibiting  the  laws 
sanctioned  by  popular  usage  (wherein  it  is  provided):  '* Which 
learned  will  renounce  a  wife,  who  is  half  of  the  body  V'—^mri, 
Chan,,  Chap.  XI,  Sect,  i,  CI.  8. 

Explanation.  (t)  '  PatirvraUff  is  thus  defined  by  HlRf fA  :— "She,  who  suffers 
pain  when  her  lord  endures  it,  (that  is,  becomes  affected  in  mind 
by  similar  anguish),  is  cheerful  when  he  is  so,  in  his  absence, 
pines  under  the  anguish  of  separation,  and  is  squalid,  (through 
neglect  of  ornament  and  dress,)  and  who  dies  when  he  expires, 
(that  is,  follows  him  in  death,)  is  considered  a  pati-m'otd  tddhtoL** 
(Vide  Coleb.  Dig.,  Vol.  Ill,  pp .  462,463.)  Here,  however,  by  the 
term  pati-vratd  is  meant  the  legally  married  wife  who  is  devoted 
to  the  service  of  her  husband,  and  not  she  who  follows  her  hus- 
band in  death,  since  the  right  of  the  latter  is  extinguished  with 
her  death. — SrI-kbishna's  Commentary  on  the  Ddyahhdga,  San- 
skrit, page  167. 

Explanation.  Qc)  Base  metals.]  Brass,  lead,  and  the  like.— #Si»7*t.  Chan,,  Chan. 
XI,  Sect,  i,  CI.  20. 

Explanation.  ^p^  r^^^  expressions  «' monthly"  and  "  sixth-monthl/'  are  intend- 
ed to  prohibit  the  performance  of  the  Pdrvana  shrdddha  :t  and  by 
the  term  "so  forth"  is  meant  the  first  «^r<!Wc^4a  and  the  other 
zki^dhas  made  within  the  year. — Saf-KiusHNA's  Commentary  ou 
the  Ddya-lhdga,  (Sanskrit)  page  167, 


•    JH,  Bhd^  Chap.  XI,  Sect  i,  para.   2  \^Colelh  Dig.,  VoL  VIIT. 
fagt  458. 


t  See  atUt  page  20« 
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(m)  With  presents  offered  to  the  manes  (kavyam).]  With  boiled    ExpUnation. 
rioe  offered  in  honor  of  departed  ancestors. — Smri,  Chan,,  Chap. 
XI,  Sect,  i,  CL  20. 

(a)  By  piooB  liberality  {pHrtatn).]  By  presents,  &c.,  made  for    Explanation, 
the  construction  of  wells,  tanks,  and  the  like. — Ibid, 

(o)  The  term  "  old  men  {vriddhahy*  signifies  also  learned  men  ;    Explanation, 
lor  it  is  exhibited  in  the  Dictionary  of  Am^lba.  among  the  syno- 
nyms of  learned.— Co^6.  Dig.,  VoL  III,  p.  460. 

(p)  Females.]  The  widows  of  her  husband's  sons  and  the  rest.    Explanation. 
lUdtm,    See  post  pages  48,  40. 

There  are  texts  of  sages  which  are  opposed  to  the  widow's  Concludon. 
light  of  succession  immiediately  in  default  of  the  sou^  grand- 
son^ and  great-grandson ;  others  deny  her  right  to  succeed  at 
all  But  JiMiJxA-vAHANA,  the  founder  of^the  Bengal  doctrines, 
argues  in  refutation  of  them,  and  quot^  the  texts  of  Vri« 
HASPATi,  given  above,  as  paramount  and  decisive  authority, 
and  then  concludes  by  laying  down,  as  established  law,  the 
right  of  the  widow  where  there  is  no  male  issue.  Thus  :— 
"  By  these  seven  texts,  Vuihaspati  having  declared,  that  the 
whole  wealth  of  the  deceased  man,  who  had  no  male  issue, 
as  well  the  immovable  as  the  movable  property,  the  gold  and 
^otJier  effects  shall  belong  to  his  widow,  although  there  be 
brothers  of  the  whole  blood,  paternal  uncles,  (daughters,) 
daughter's  sons,  and  other  heirs ;  and  having  directed  that 
any  of  them  who  become  her  competitors  for  the  succession, 
or  who  themselves  seize  the  property,  shall  be  punished  as 
robbers  by  the  king,  totally  denies  the  right  of  the  father, 
the  brothers,  and  the  rest,  to  inherit  the  estate  if  a  widow 
remain*'' — See  D&.  Bhd,,  Chap.  XI,  Sect,  i^  para.  3. 

The  doctrine  of  the  schools  other  tban  that  of  Bengal  is,  Conduaion. 
that  the  widow  is  not  entitled  to  succeed  if  her  late  husband 
was  undivided,  or  having  been  separated  (from  his  co-heirs), 
had  become  re-united.  But  JiMuTA-vlHANA,  the  paramount 
antiiority  of  the  Bengal  school,  after  commenting  on  the 
text  of  Vkihat  Manu,*  and  refuting  the  arguments  on  which 
the  doctrine  of  the  other  schools  is  founded,  lays  down,  as 
establidied  law,  the  result  of  his  discussion,  thus :  ''  There- 
fore, the  doctrine  of  Jitendeiya,  who  aflSrms  the  right  of  the 
widow  to  inherit  the  whole  property  of  her  husband  leaving 
no  nude  issue,  should,  without  attention  to  the  circumstance 
of  his  being  separated  from  his  co-heirs  or  re-united  with 
them,  (for  no  such  distinction  is  specified,)  be  respected."— 
Hi.  Bhd.,  Chap.  XI,  Sect,  i,  para.  46. 


*  Ante  page  30* 
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Sncli  IB  akothe  opinion  of  Baoht-nahdaka  and  other  com- 
pilers of  law  books  of  the  Bengal  school^  who  are  in  fact 
followers  of  JImi^a-yahana. 

EzpUnatioD.       (J)  *  Sddhwi/    that    is^   not   adulterons. — SKf-KaiSHKA^S 
Commentary  on  the  Ddyorbhdga,  Sans.^  p.  167.    Hence,^- 

FyomOi.      23-    The  right  of  adulterous  women  ceases. — 
Ibidem. 

Tide  Precedents,  pages  28,  24,  43,  50,  150, 159,  202,  203, 
and  the  Chapter  on  Exclusion  from  Inheritance* 


Authority.  BliTYlTANA : — Let  the  widow  succeed  to  her  husband's 
estate,  provided  she  be  chaste.''^ 

Authorily.  BliTYlTANA  : — The  wife,  who  does  malicious  acts  injuri- 
ous to  her  husband,  who  has  no  sense  of  shame,  who  de- 
stroys his  effects,  or  who  is  addicted  to  adultery,  does  not 
deserve  property.f     See  Exclusion  from  Inheritance. 

Authority.  NIrada  :— Let  the  brothers  allow  maintenance  to  his  (the 
deceased's)  women  for  life,  provided  these  preserve  unsullied 
the  bed  of  their  lord ;  but  if  they  behave  othei'wise,  the 
brethren  may  resume  that  allowance.^     See  Maintenance. 

Autliority.  VyIsa: — 0  Arundhuti!  Gifts,  fastings,  religious  rites, 
and  good  acts  of  unchaste  women,  are  vain ;  their  religious 
merits  also,  O  spotless  beauty,  are  fruitless. — Verse  734  of 
Chapter  137,  called  the  Pdrijata-harana  of  the  book  entitled 
the  Hari^Bansa,  in  the  Mahd-bMrata. — See  Ddya-taitwa. 

Fy«ww(W.  24.  The  widow,  as  heir  to  her  husband,  inherits 
only  that  property  which  belonged  to  him,  or 
which  he  was  entitled  to,  whether  possessed  of  or 
not,  or  in  which  he  had  a  vested  interest,  though 
the  actual  enjoyment  was  postponed  during  the 
lifetime  of  another;  but  not  feuch  property  as 
would  have  devolved  on  him  had  he  out-lived  its 
owner. 

Vide  Precedents,  pages  24—26,  41 — 49,  102,  151. 


•  Cited  in  the  MUdkshard,  Chap.  11,  Sect,  ii,  §  2. 
t  Cited  in  the  Ddya-tattwa.  See  Smri,  Chan,,  Chap.  XI,  Sect,  i,  a.  47. 
t  Cited  in  Mit.  Inh.,Chap.  II,  Sect,  i,  §  7  ;Smru  Chan..  Chip.  XI,  Sect  L 
CL  48  ;-wid  ryw.  MayH.,  Chap-  IV,  Sect,  vii,  §  a.  '  ^ 
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Patni  is  the  wife  matried  in  dae  legal  form.  Althongh  Patni  de- 
from  the  etymology  of  the  term  as  implying  a  connection  ^"^^^^/^^  ^^ 
with  religions  rites,*  and  according  to  Amara's  definition,  "^ 
'Po^n^  is  the  wife  who  is  married  in  due  legal  form,  who 
is  (as  it  were)  a  second  self  (to  the  husband),  and  who  is  an 
associate  in  religious  rites;'  and  also  according  to  other 
anthorities,  it  appears  that  she,  who  is  Patni,  is  also  dhai^ma- 
patni,  yet  dharma-patni  is  generally  understood  to  be  that 
wife  in  conjunction  with  whom  the  husband  performs  the 
religious  rites.  The  religious  rites  should  be  performed  with 
the  eldest  wife  living,  unless  she  be  disqualified  by  reason 
of  some  defect,  in  which  case  the  next  wife  duly  qualified, 
must  be  the  associate  in  religious  acts.  Thus  Daksha  : — 
''The  first  wife  is  espoused  from  a  sense  of  duty;  the  second 
excites  sensual  desire :  union  with  her  being  productive  of 
things  oE  sense  only,  not  spiritual  things.  The  first  wife 
is  called  the  wife  whom  religious  acts  concern,  provided  she 
be  free  from  defect ;  but  if  she  be  not,  then  it  is  no  ofEence 
to  employ  another  duly  qualified.^' — See  CoUb.  Dig.,  Vol.  II, 
page  409. 

The  rank  of  Patni  belongs  in  the  first  place  to  a  woman  P^^ni  ascer- 
of  the  highest  tribe :  for  the  text  of  Sankha,  &c.,  expresses  ^^^^ 
that  ''  the  eldest  wife  takes  the  wealth,^'  and  seniority 
is  reckoned  in  the  order  of  the  tribes.  Thus  Manu  says, 
"When  regenerate  men  take  wives  both  of  their  own  class 
and  others,  the  precedence,  honor  and  habitations  of  those 
wives  must  be  settled  according  to  the  order  of  their  class- 
es.'' Therefore  [since  seniority  is  by  class],  a  woman  of 
equal  class,  though  young  in  respect  of  the  date  of  marriage, 
is  deemed  the  eldest.  The  rank  of  patni  belongs  to  her, 
for  she  alone  is  competent  to  assist  in  the  performance  of 
sacrifices  and  other  sacred  rites.  Accordingly  Manu 
says,  "  To  all  such  married  men,  the  wives  of  the  same 
class  only  (not  wives  of  a  different  class  by  any  means) 
must  perform  the  duty  of  personal  attendance,  and  the 
daily  business  relating  to  acts  of  religion.  For  he,  who 
foolishly  causes  those  duties  to  be  performed  by  any  other 
than  his  wife  of  the  same  class,  when  she  is  near  at  hand, 
has  been  immemorially  considered  as  a  mere  chanddla 
begotten  on  a  BrdhmaniJ^  Sut  on  failure  of  a  wife  of 
the  same  class,  one  of  the  class  immediately  following  [may 
be  employed  in  such  duties].  Thus  Vishnu  ordains  :  '*  If 
there  be  no  wife  belonging  to  the  same  class,  [he 
may  execute  the  business  relating  to  acts  of  religion]  with 
one  of  the  class  immediately  following,  in  case  of  dis- 
tress.     Sut    a   regenerate  man    must  not  do  so  with  a 

«  See  diUMiani,  Chap.  II,  S  ^. 
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woman  of  the  SkAdra  class/^  ''Execate  basiness  rekt- 
inpf  to  acts  of  religion/'  is  understood  from  the  pre- 
ceding sentence.  Therefore  a  Brdhmani  is  the  kwful  wife 
{pcUni)  of  a  Brdlimana.  On  failure  of  such^  a  Ksliatriyd 
may  be  so^  in  case  of  distress ;  but  not  a  Vdshyd,  nor  a 
Shiidrd,  though  married  to  him.  A  Kshatrivd  woman  is 
wife  of  a  Kshatriya  man.  In  her  default^  a  Votshyd  woman 
may  be  so^  as  belonging  to  the  next  following  tribe ;  but 
not  a  Shudrd  woman.  A  Voiahyd  is  the  only  wife  of  a 
Voiskya :  since  a  Shddrd  wife  is  denied  in  respect  of  the 
regenerate  tribes  simply.— i>rf.  Bhd.,  Ch.  XI,  Sect,  i,  §  47. 


Conclusion.  From  the  above  quoted  passages  of  the  Ddya-hJidga,  it 
appears  that  formerly  marriage  was  permitted  and  con- 
tracted also  with  a  woman  of  a  different  class  or  tribe. 
It  is,  however,  immaterial  now  to  advert  further  to  this,  in- 
asmuch as  in  the  present  (Kali)  age  such  unions  are  ex- 
pressly prohibited.*  The  term  Patni,  in  the  present  age,  can, 
therefore,  signify  no  other  than  her  who  is  of  the  same  class 
as  her  husband.f  So  if  there  be  many  wives  of  the  same 
class,  they  are  all  patni8{l),  and  religious  rites  are  by 
turn  performed  with  all  of  them  according  to  the  following 
text : — "  Or  without  partiality  he  may  perform  the  rites 
of  religion  with  all  his  wives  successively,  in  periods  settled 
according  to  their  respective  precedence,  or  settled  of  his 
own  authority  to  the  best  of  his  knowledge.''— KIttIyana. 
See  Caleb.  Dig.,  Vol.  II,  pp.  407. 

Remark.  Patni  as  used  in  the  singular  number  by  the  Rishii  and 
authors,  is  applied  collectively  to  as  many  as  there  are  of 
the  same  class  with  their  husband(l), J  therefore, — 


AxmotaUons. 


(1)  The  anther  of  the  Smriti-chandrikd  says  :  — 
'^  The  wife, '  patni^'  means  a  wife  lawfully  wedded  in  one  of  the 
approYed  forms  of  marriage,  Brdhma  or  the  like,  capable  of  con- 
ferring on  the  wife  a  power  to  aseociate  with  her  huaband  in  the 
performance  of  religious  sacrifices  ;  it  being  also  declared  by  Pdni* 
ni  that  '*the  term  *paM'  (a  wife),  anomalously  derived  from  *pati? 
(husband),  is  employed  when  connection  with  sacrifices  (meaning 
religious  rites)  is  indicated."  The  term  '  FatnV  applies  to  a  wife 
of  no  other  kind.    Hence  a  wife  bought  (as  in  dmta  marriage,  &c,) 

•  See  the  Chapter  on  Marriage.       t  Fufe  Tf.  iW.  JTro. /Son^.,  Sect,  ii,  §  7. 
X  See  UinMhax^t  Sanskrit^  page  207. 
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25.    If  there  be  two  or  more  widows  (patnU),  'VaraK^i. 
ihej  inherit  their  husband's  property  simultaneously 


Annotations. 
isBot  aJled  ^'patni"  Aere  not  being  in  her  that  connection  with 
nligiocu  rites  which  is  essential  to  a  *  patnV  Accordiugljr  in  ano- 
ther Smrifo' :  ''That  woman  who  has  been  purchased  for  valae 
paid  is  not  styled  a  '  Patni  f  she  associates  neither  in  rites  relating 
to  deitiesy  nor  in  rites  relating  to  the  manes.  The  learned  call  her 
a  tUve  (ddsi.)*'  When  a  wife  is  not  a  '  pcUni,'  she  is  capable  of 
conferring  temporal  benefits  only.  In  order  to  show  that  a  wife, 
not  being  a  ^paini^  is  incapable  of  conferring  spiritual  benefits,  it 
is  said  that  the  learned  call  snch  a  wife  a  slave  or  '*  cfdH."  Hence, 
bj  the  term  ^p(Un£'  being  used  in  the  text  of  Yrihabpati,  above 
quoted,  before  the  phrase  ^  takes  his  share,**  it  is  shown  that,  to 
entitle  a  widow  to  inherit  the  eetate  of  her  husband,  it  is  essential 
that  she  should  have  been  capable  to  perform  the  rites  relating  to 
the  fnansB  and  the  like/'— /9mri.  Chan,^  Chap.  XI,  Sect,  i,  CIs.  9—12. 
The  above  doctrine  is,  however,  modified  or  qualified  by  the 
author  of  the  Vira-mUrodoya,  who  says  : — 

**  The  word  patni  being  used,  it  appears  that  a  wife  married  in  the 
(Uwra*  or  any  other  (disreputable)  form  is  not  entitled  to  inherit  in 
the  event  of  there  existing  another  wife  married  in  one  of  the  ap« 
proved  forms.  Thus  a  text  of  law  : — ^  A  woman  who  has  been 
purchased  for  value  paid  is  not  styled  a  '  patni :'  she  associates 
(with  her  husband)  neither  in  the  rites  relating  to  deities,  nor  in 
the  rites  relating  to  the  manes.  The  learned  call  her  a  slave  {ddst)," 
Here  calling  her '  a  slave'  is  to  intimate  that  she  is  incapable  of 
associating  (with  her  husband)  in  the  performance  of  religious 
rites,  and  not  that  she  should  be  treated  as  a  slave ;  since  by  being 
married  (to  her  husband),  she  cannot  be  another's  wife.  Therefore, 
by  the  expression  ''she  associates  neither  in  the  rites  relating  to 
deities,  nor  in  the  rites  relating  to  the  manes/*  she  is  only  prohibit- 
ed from  associating  (with  her  husband  in  the  performance  of  such 
rites).  Thus  by  the  (use  of  the)  term  *  patni*  it  is  intimated  that 
to  entitle  her  to  inherit  (from  her  husband)  it  is  essential  that  she 
should  have  been  capable  of  performing  the  rites  relating  to  the 
manei  and  the  rest.  Accordingly  PrajIpati,  (by  the  following 
text),  points  out  that  the  wife  who  is  capable  of  associating  (with 
her  husband)  in  the  performance  of  the  rites  prescribed  in  the 
Veda  and  Smrili,  and  who  is  pati-vratd,  is  alone  entitled  to  inherit 

*  When  matrimony  is  contracted  by  giring  property  or  paying  money  to 
the  goremor  or  guardian  of  the  bride,  it  is  ^dled  dtura  marriage. — See  the 
Cha]^  on  Marriage* 
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as  well   as    equally,   and    may^  if  they   choose, 
divide  it  among  themselves. 

Vide  Precedents,  pages  26—29,  152.    See  Partition. 

RemaA.  The  author  of  the  Vivdda-hhangdmava  says  :— ''  If  a  man 
die  leaving  two  wives,  equal  in  class,  the  eldest  alone  has 
a  right  to  his  estate  ;  for  on  the  concurrent  text  of  Daksha 
and  YiSHKU,  (viz.,  '  The  first  wife  is  espoused  from  a  sense 
of  duty ;  the  second  excites  sensual  desire ;  union  with  her 
being  productive  of  things  of  sense  only,  not  spiritual  things. 
If  many  wives  of  his  own  class  be  living,  with  the  eldest 
alone  should  the  husband  perform  religious  rites,')  and  by  the 
text  which  declares  ^  the  eldest  wife  is  the  patni;'  the.  term 
patni  indicates  Vharma-patni,  the  other  wives  are  to  get 
maintenance  only/'  And  this  he  affirms  to  be  the  opinion 
of  J1m6ta-v1hana.  But  this  is  not  correct ;  for  JiMi^TA- 
vAhana  has  only  declared  that,  among  the  wives  of  different 
classes  or  tribes,  she  who  is  of  the  same  tribe  is  the  patni, 
as  she  is  the  eldest  of  all ;  but  has  not  laid  down  that  where 
.  there  are  niany  of  the  same  tribe,  the  eldest  exclusively  is 
the  patni.  True  it  is  Vishnu  has  said  : — "  If  many  wives 
of  the  same  class  be  living,  with  the  eldest  alone  should 
the  husband  conduct  business  relating  to  acts  of  religion  /' 
but  that  cannot  be  taken  to  destroy  the  heritable  rights  of 
the  other  wives  of  the  same  class ;  since  by  performance  of 
religious  rites  in  conjunction  with  the  husband,  a  wife  be- 
comes Dharma'patni,  but  this  does  by  no  means  entitle 
her  to  inherit  to  the  exclusion  of  other  wives,  nor  by  her 
acquiring  that  grade  or  rank,  the  rights  of  the  wives  who 
are  also  patnh  are  at  all  affected,  the  title  of  each  and  all 
of  them  being  based  on  the  performance  after  their  husband's 
death  of  acts  or  rites  beneficial  to  his  soul ;  and  therefore 
it  is,  that  all  widowed  patnia,  who  perform  such  rites, 
equally  inherit  their  husband's  estate. 


Annotations* 


the  estate  (of  her  hasband): — ^^  Dying  before  her  hasband,  a 
chaste  (pati-vratd)  woman  partakes  of  his  consecrated  fire  (agni- 
hotra),  or  if  her  hasband  dies  (before  her),  she  shares  his  wealth.' " 
V(r.  Mi.,  (Saos.),  p.  193. 

25.  If  there  be  more  than  one  widow,  their  rights  are  eqnal. — 
Macn.  H.  K,  Vol.  I,  p.  19. 

25.  Where  there  are  several  widows  (pcUnU),  it  is  proper  that 
they  should  always  take  inheritance  of  their  sonless  hasband  by 
dividing  the  same  in  eqaal  shares  among  them. — Smru  ChaiUf  Chap. 
XI,  Sect  i,  Clause  57. 
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Annotationa* 

25,26.  If  there  be  more  than  one  widow,  their  rights  are 
equal ;  the  right  is  cooaidered  as  vested  only  in  one  individaa),  so' 
that  the  property  does  not  go  to  the  heirs  of  the  husband  until 
after  the  death  of  all  the  widows.— Elb.  In.,  Sect.  163. 

25, 26.  It  may  be  here  observed,  that  if  a  man  die  leaving  more 
than  one  widow,  (three  widows,  for  instance^)  the  property  is  con- 
ndered  as  vesting  in  only  one  individnal,  thns,  on  the  death  of  one 
or  two  of  the  widows,  the  survivor  or  survivors  take  the  property^ 
and  so  part  vests  in  the  other  heirs  of  the  husband  until  after  the 
death  of  all  the  widows.— Macn.  H.  L.>  Vol.  I,  pp.  20, 21. 


Reason. 


2&  Fpon  the  death  of  any  of  the  several  nrowMd. 
widows  who  inherited  the  estate  of  their  husband, 
the  whole  passes  to  the  surviving  widow  or 
widows^  and  not  to  the  daughter  and  other  heirs 
of  the  husband,  so  long  as  any  of  his  widows  be 
m  existence. 

Vide  Precedents^  pages  26—29  and  162. 

Because^  according  to  the  subjoined  text  of  YIjnavalkya, 
'^(The  wife  and  the  daughters  also^  both  parents^  brothers 
likewise,  and  their  sons,  gentiles,  cognates,  a  pupil,  and  a 
leilow-stadent :  on  failure  of  the  first  among  these,  the 
next  in  order  is  indeed  heir  to  the  estate  of  one,  who 
departed  for  heaven  leaving  no  son :  this  rule  extends  to  all 
(persons  and)  classes,^' — the  widow  being  the  first  of  the 
heirs  enumerated  therein,  and  it  being  ordained  also  that '  on 
failure  of  the  ^ret  among  these,  the  neat  is  heir/  none  of 
the  heirs  posterior  or  inferior  to  the  widow,  namely,  the 
daughters  and  the  rest,  can  succeed  when  there  is  no  failure 
of  the  widow,  that  is,  while  a  widow  is  in  existence ;  also 
because,  according  to  the  following  text  of  VnraASPATi, — 
**  Where  there  are  many  relatives  in  the  agnatic  line,  remote 
kindred,  and  cognate  kindred,  he  of  them,  who  is  nearest  of 
Idn,  shall  take  the  property  of  him  who  dies  without  male 
issue,'* — the  widow  of  a  man,  whq  dies  without  male  issue 
down  to  the  great-grandson  (in  the  male  line),  being  the 
nearest  of  his  relatives,  is  alone  entitled  to  succeed  to  his 
estate  to  the  exclusion  of  all  other  heirs  left  by  him ;  and 
because  it  being  ordained  in  the  text  of  KAtyAyana   (to  be 

Presently  cited,)  that  after  a  widow,  her  husband's  heirs, 
that  is  the  nearest  heirs,)  succeed  to  the  estate  left  by  him 
9xd  vacated  by  her ;  the  surviving  co- widow  of  the  deceased, 
being  the  first  and  foremost  of  all  the  surviving  heirs  of  the 
kosband^  most  succeed  also  to  that  portion  of  the  husband's 
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estate  wbich  was  inherited  and  left  by  the  deceased  widow 
of  ber  husband. 


VpavatM.       27.     The  widow 


inheriting 


the  estate  of  her 
husband  is  only  entitled  to  enjoy  it :  she  is  not 
competent  to  alienate  such  property  which  after  her 
devolves  on  the  next  heir  of  her  husband.* 

Vide  Precedents,  pages  20—23,  29—49,  81—112, 129— 
137  and  158. 

Authority.  JiM^TA-viHANA  : — But  the  widow  must  only  enjoy  her 
husband's  estate  after  his  demise.  She  is  not  entitled 
(Ndrhatiif  to  make  a  gift,  mortgage  or  sale  of  it.— D4.  Bh6., 
Chap.  XI,  Sect,  i,  §  56. 

Annatattons. 
27.  So  far  as  to  the  right  of  snccession,  the  law  ia  dear  and  in* 
dispatable  ;  but  to  what  she  sacceeds  is  not  so  apparent.  She  baa 
not  an  absolute  proprietary  right,  neither  can  she,  in  strictness,  be 
called  even  a  tenant  for  life  ;  for  the  law  provides  ber  sucoessorsy 
and  restricts  her  use  of  the  property  to  very  narrow  limits.  She 
cannot  dispose  of  the  smallest  part,  except  for  necessary  purposes^ 
and  certain  other  objects  particularly  specified.  It  follows,  then, 
that  she  can  be  considered  in  no  other  light  than  as  a  bolder  in 
trust  for  certain  uses;  so  much  sO,  that  should  she  make  waste, 
they  who  have  the  reversionary  interest,  have  clearly  a  right  to 
restrain  her  from  so  doing.  What  constitutes  waste,  however, 
must  be  determined  by  the  circumstances  of  each  individual  case. 
(Macn.  H.  L.,  Vol.  I,  pp.  19,  20.)  It  has,  however,  been  deter* 
mined  by  the  Dispensers  of  Justice  that  the  widow  is  not  a  holder 
in  trust,  but  she  represents  the  whole  estate  and  takes  as  heiress, 
by  operation  of  law,  a  restricted  estate  of  inheritance,  her  disability 
to  alienate  being  general,  and  her  ability  to  alienate  exceptional ; 
and  that  she  may  for  a  just  cause  leave  her  husband's  family,  and 
betake  herself  to  the  family  of  her  father  and  the  rest — Vide 
Precedents,  pp.  45,  46,  94-  96, 132, 181—186. 

•  Vidi.  Dd,  Ta.  Sans.,  p.  52;— (7ofe&.  Dig.,  Vol.  Ill,  pp.  471,  472,  470,-— 
Elb.  In.,  pp.  78,  75. 

t  The  author  of  the  Vwdda-hhangdmava  takes  the  expresidon  **  NdrkaiC' 
(is  Dot  entitled)  in  the  sense  of  ''ought  not,'*  and  says  :  "it  appears  from 
the  term  '  ought  not, '  that  if  she  do  so,  the  act  is  valid  :  but  the  giver  shall 
be  amerced  for  bestowing  that  which  ought  not  to  be  alienated."  (Sea  Ooidf* 
Dig.,  Vol.  in,  p.  464.)  Such  ingenious  opinion  is  by  no  means  to  be  re* 
speoted  :  inasmuch  as  it  is  opposed  not  only  to  the  doctrine  established  by 
the  paramount  authorities,  but  even  to  the  declaration  of  the  said  author 
himself,  who  thus  gives  an  exposition  of  the  widow's  right  and  privi* 
^     -  leges:  *' Whence  it  fully  appears  that  her  disposal  of  it  at  pleasure,  other* 

wise  than  by  the  (simple)  use  of  it,  or  by  donation  for  the  benefit  of  her 
lord,  is  invalid."— See  Cokh  Dig.,  Vol.  Ill,  p.  465. 
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S&i-KBISHNA  :— The  wife  is  only  to  enjoy  the  estate,—  Authority^ 
■he  must  not  make  a  gift^   mortgage  or  sale  of  it.-— JD^. 
Era.  Sang.,  Chap.  11^  Sect,  i^  §  3. 

Vmhaspati: — After    the    death  of     the  husband,   the  Authority. 
tiridow  preserving  the  family  {q)  shall  obtain  the  share   of 
her   husband ;  bat  so  long  as  she  Uves,  she  has  not  the  pro- 
periy  (therein),  in  making  a  gift,  mortgage  or  sale. 

(^)  Preserring  the  family.]  Preserviug  the  honor  of  the  line :  Ezplanatioiu 
m   other  words,  being  virtuous.— /S^mr^.  Chan,,  Chap.  XI,  Sect  i, 
Clause  28. 

XItyItana  : — Let  the  childless  widow   (paint),  preserv-   Authority, 
ing  unsullied  the  bed  of  her  lord  (r),  and  abiding  with  her 
venerable  protector  («),  enjoy  the  property,  with  moderation 
[Kshdntd  It)']    until  her  death.    After  her  let  the  heirs  take 

it  («.)• 

{r)    "  Preserving  unsullied  the  bed  of  her  lord!* — that   is,  not  Explanation* 
oo-habiting  with  auy  other  mau. — Ddya-tattwa,  Sans.,  p.  52. 

'(r)  Baohc^-nandana  in  his  Ddya-tattwa  reads  '*  Vrate  dhitd!^ 
(devoted  to  the  religious  observances)  in  the  place  of  ''  gurou 
UhilS*  (abiding  with  her  veuerable  protector),  and  the  reading 
18  expounded  by  the  commentator  EisHf-BiMA  '<  diligent  in  such 
observances  as  may  be  beneficial  to  her  husband  in  the  next 
world." 

(e)  **  Abiding  with  her  venerable  protector" — that  is,  staying  Explaiiatlon* 
in  her  husband's  family  with  her  father-in-law  or  other  mem- 
bers thereof  let  her,  so  lon<;  as  she  lives,  enjoy  her  husband's 
ettatei  and  not,  as  with  her  independent  property  (strirdhanj^ 
make  a  gift,  mortgage,  or  sale  of  it,  at  her  pleasure. --See  Dd. 
£hd.f  Chap.  XI,  Sect  i,  para.  37. 

The  law,  it  is  true,  prescribes  a  widow's  condition  as  only  Remark, 
''abiding  with  her  venerable  protector/'  but  this  injunction 
must  be  adhered  to  in  spirit  rather  than  to  the  letter,  tt 
is  not  to  be  concluded  that  if  her  husband's  family  contains 
no  male,  or  if  it  is  impracticable  or  very  difficult  for  her  to 
stay  therein,  the  widow  cannot,  even  for  so  just  a  cause, 
and  with  no  improper  intent,  leave  the  home  of  her  husband's 
family  and  take  up  her  abode  with  her  own  father  and  the 
rest, — a  oonclusion  contrary  to  reason,  and  consequently  to 
justice. 

Hence  the  following  exposition  of  Jagan-nItha  appears 
to  be  correct  as  well  as  reasonable  :— 


*  Cited  also  in  8mri.  Chm.,  Chap.  XI,  Sect,  i,  CI.  28 ;  and  V<r,  Ml,  Sans, 
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EiplanatioJU      (g)    ^  Abiding  with  hef  vmercMe  pro^^ctoi''— that  to^   itWiing  . 
.i?ith  the  father  of  her  hushand  and  so  forth,  or>  on  {iedlare  of 
Buoh  (guardianB)  with  her  own  father  and  the  rest. — Jiour-NiTHiu 
See  Coleb.  Dig.,  Vol.  Ill,  p.  471. 

So,  although  in  conformihr  with  EAttAtana^s  dictum : 
/'  abiding  with  her  venerable  protector/'  ( ante,  page  43) 
and  with  this  of  Likhita  :  ''  After  receiving  (propertv)  she 
must  reside  with  the  family  of  her  husband/'* — it  is  incum« 
bent  on  a  widow  to  reside  with  the  fiunily  of  her  husband^ 
yet,— 

v^wtuM.  28.  If  it  be  very  difficult  for  a  widow  to  stay  in 
the  family  of  her  husband,  because  of  cruelty  or 
other  just  cause,  she  may  betake  herself  to  the 
family  of  her  father  and  the  rest,  provided  that  her 
change  of  residence  be  not  for  unchaste  purposes. 

See  Precedents,  pp.  88,  43,  50,  51.  See  also  the  Prece- 
dents of  maintenance. 

Authority.  Veihaspati  :— A  decision  must  not  be  made  •  solely  by 
having  recourse  to  the  letter  ci  written  codes,  since,  if  no 
decision  were  made  according  to  the  reason  of  tie  law 
( Yuktii)^  there  might  be  a  faUure  of  justice.^ 

.  Vpaimtks.  29.  But,  when  afflicted  with  disease  and  ia 
danger  of  her  life,  her  removal  to  the  family  of 
her  own  kindred  has  been  prescribed  by  law  itself. 


Annbtations. 


2a  It  was  probably  never  in  the  contemplation  of  the  legislator 
that  the  widow  shoald  live  apart  from,  and  out  of  the  personal 
control  of,  her  husband's  relations,  or  possess  the  ability  to  expend 
more  than  they  might  deem  right  and  proper.— Macn.  H.  L., 
Vol.  I,  p.  20.    See,  however,  the  Precedents  above  cited. 

A  widow  is  to  reside  in  her  husband's  family,  yet  as  she  forfeits 
her  right  to  the  property  only  by  not  remaining  chaste,  or  by  making 
waste,  the  mere  residing  with  her  own  family  cannot  cause  a  for- 
feiture of  her  right  to  the  eujoyment  of  the  property,  if  it  is  noi 
done  for  unchaste  purposes.— El.  In.,  Sect.  167. 

*  See  Vivdda-MfUdmani,  page  265. 
t  Or  according  to  the  immemorial  UBa^e.  for  the  won!  '  Tuiti^  admita  ImiiK 
Ben»efl.-Cafe6.  Dig.,  Vol  U,  p.  128.  ^'  t  mm. 
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Tkkisa  law  (dharma)  of  Likhita  :— '^  After  receiving 
(property)  she  must  reside  with  the  family  of  her  husband ; 
yet  when  afflicted  by  disease,  and  in  danger  of  her  life^  she 
may  go  to  her  own  kindred/^* 

fij  With  moderation  (kshdnti).]     Being   abstemious :  accord-  Explanation, 
log  to  the  oommentators  SbI-krishna  and  Aohtuta. 

fi)  **  XMnta/'  not  prodigally   expensive^   but  enjoying  the  Explanation, 
estate  with  frugality  ;  such  is  the  exposition  of  the  commentators. 
The  meaning  is  that  she  man^  use  it  to  support  life,  but  not  to 
wear  delicate  apparel   or  the  like.-^JAOAN-NiTHA.    See  Caleb. 
Dig.,  Vol  111,  pp.  471,  472. 

(tt)  By  the  phrase  "  after  her  let  the  heirs  take  it ''  it  is  ExplanaUon. 
meant  that  when  she  dies,  the  daughters  and  others,  who 
would  regularly  be  heirs  in  default  of  the  wife,  take  the 
estate ;  not  the  heirs  of  the  woman's  separate  property ;  for 
the  tight  of  those  is  relative  to  the  property  of  a  woman 
(other  than  that  which  is  inherited  by  her) .  Therefore,  those 
persons,  who  are  exhibited  in  the  text  (^'  The  wife  and  daugh- 
ters,'' Sec*,)  above  citedf  as  the  next  heirs  on  failure  of  prior 
claimants*  shall,  in  like  manner,  as  they  would  have  succeeded 
if  the  widow's  right  had  never  taken  effect,  equally  succeed 
to  the  residue  of  the  estate  remaining  after  her  use  of  it, 
upon  the  demise  of  the  widow  in  whom  the  succession  had 
vested.— See  Da.  Dhd.  Chap.  XI,  Sect,  i,  paras.  57,  58,  59 ; 
also  Coleb.  Dig.,  Vol.  Ill,  p.  479.    Hence,— 

30.     Only  those  nearest  relations  of  the  husband  ryava$thd. 
who   survive  his  widow  are  entitled  to  inherit  his 
property  after  her  demise,  and  not  those  who  sur- 
vived him  but  died  during  the  life  of  the  widow. 

Vide  Precedents,  pp.  98—112. 

It  must,  therefore,  be  understood,  that  if  any  of  the  bus-  Illuatratioa. 
hand's  nearest  relatives,  after  surviving  him,  dies  before  his 
widow,  and  the  rest  survive  her,  then  those  who  survived 
the  widow  will,  at  her  death,  inherit  her  husband's  property 
vacated  by  her,  not  also  the  heirs  of  tlie  relative  who  sur- 
vived the  husband  but  predeceased  the  widow,  because 
they  are  not  equal  in  degree  to  the  said  survivors,  but  their 
deceased  ancestor  was,  who  would  have  succeeded  together 
with  the  said  survivors,  had  he  lived  at  the  time  ot  the 
widow's  death,  when  the  succession  opened  out ;  or,  in 
other  words,  upon  the  widow's  death,  those  relatives  only 
succeed  as  reversionary  heirs  who  would  have  been  the  heirs 
c<  the  husband  if  he  had  died  at  that  time. 


•  Cited  in  the  Vivada-chintdmani,  page  2W.  -         t  ^nU,  page  23. 
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VyavatiU.  31.  The  fact  of  a  woman's  having  recovered 
her  husband's  property  by  litigation  gives  her  no 
unrestrained  power  over  it. 

Vide  Precedents,  pages  153  and  154. 

Beason.  Because  such  property  also  is  held  to  be  the  heritage 
of  her  husband,  and,  as  such,  it  can  only  be  enjoyed  by  her 
with  moderation  until  her  deaths  after  which  the  same  would 
devolve  on  the  reversionary  heirs  of  her  husband. 

It  has  also  been  determined  that— 

vifava$tkd.  32.  The  law,  as  current  in  Bengal,  having  made 
no  distinction  between  the  movable  and  immovable 
property  inherited  by  a  widow,  she  is  incompetent 
to  alienate  either  description  of  such  property,  by 
reason  of  spiritual  benefits  for  the  late  owner  being 
procurable  by  both. 

Vide  Precedents,  pages  34,  35,  36,  39,  44,  49,  50. 

Vyavaatki.  33.  As  a  widow  is  incompetent  to  alienate,  at 
pleasure,  the  heritage  of  her  husband,  so  is  she  in* 
competent  to  alienate,  at  pleasure,  the  surplus  of 
the  income  accumulated  after  her  enjoyment  or  use, 
or  the  property  acquired  by  her  with  such  income^ 
or  movable  property. 
Vide  Precedents,  page  129. 

Reason.  Inasmuch  as  the  portion  of  this  income  remaining  after 
her  enjoyment  or  u^e  is  considered  to  form  part  of  the 
corpus  to  which  the  reversioner  is  entitled. 

Authority.  In  the  Mahd'bhdratha,  in  the  chapter  entitled  Pa)ia- 
dharma,  it  is  said :  '^  For  women,  the  heritage  of  their 
husbands  is  pronounced  applicable  to  use.     Let  not  women. 


Annotations. 


32,  34—36.  With  respect  not  only  to  what  she  may  have  inherited 
from  her  husband,  but  to  its  accumulated  savings  also,  her  duty  is 
to  regard  herself  as  little  more  than  tenant  for  life,  and  trustee  for 
the  next  heirs,  of  property  so  possessed  ;  being  (as  already  intimated) 
restricted  from  alienating  it,  by  her  sole  independent  act,  unless 
for  necessary  subsistence,  or  pmposes  beneficial  to  the  deoeased.— 
Stra.  H.  L.,  Vol  I,  p.  246. 
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OB  any  account,  make  waste   (t;)  of  their  huBbands'  pro- 
perty/^* 

Even  use  shonld  not  be  by  wearing  delicate  apparel   and  ExplanaUon. 
similar  loxnries;  but  since  a  widow   benefits  her  husband 
l^  the  preservation  of  her  person^  the  use  of  property  suffi- 
cient for  that  purpose  is  authorized.*    Henee^— • 

34.     If  she  be  unable  to  subsist  (othiBrwise),  she  Jf^^^' 
is  authorized  to  mortgage  the  property ;  or,  if  still      ^    ^^' 
unahle,  she  may  also  sell  it  without  the  consent 
of  the  reversioners ;  for  the  same  reason  is  equally 
applicable.*— Dd.  Bhd.,  Chap.  XI,  Sect,  i,  §  61. 

Vide  Precedents^  pages  bl^M,  59,  62^  154,  155. 

85»    In  like  manner,  (since  the  benefit  of  the    Vymvatiks, 
husband  is  to  be  consulted),  even  a  gift  or  other  *  ^'*^'^*^- 
alienation  (s)  is  permitted  for  the  performance  of 
the  husband's  funeral  rites,  &c.  (y).     According-^ 
ly  the  author  (of  the  Mahd-hhdrata)  says,  '^  let  not 
women  make  waste.'* (A) — Ibidem. 

ride  Precedents,  pages  87,  45,  46,  52—54,  58, 109,  154 
and  155. 

(v)  Here  "  waste"  intends  expenditure  not  useful  or  beneficial  Ezplanatioii. 
to  the  (l*te)  owner  of  the  property.— Z><i  Bhd.,  Chap.  XI,  Sect  i, 
para.  61. 

(x)  By  the  term  *'  other  alienation*'  Is  meant  mortgage  or  sale. 

(y)  **For  the  performance  of  funeral  riles,  &c.*' — ^That  is,  for 
eouferring  benefits  on  the  husband  in  the  next  world.— SRf- 
xbibhna's  Commentary  on  the  Ddyorbhiga,  Sau&,  page  194. 
Hence, — 

36.    She  may  give  to  the  paternal  uncles  and    vywixtM. 
other  relations  of  her  hushand  presents  in  propor- 
tion to  the  estate,  for  the  benefit  of  his  departed 
soul.*— Drf.  BU.,  Chap.  XI,  Sect,  i,  §  61. 

Vmhaspati  directs  it,  saying,— ''With  kavya  and  p6rta    Authority. 
(2:),  let  her  honor  the  paternal  uncles  (a)  of  her  husband, 
his  spiritual  parents,  and  daughters'   sons  (&),  the  children 
of  sisters  (c),  maternal  ancles  (d),  and  also  old  [(e)  briddha'\ 


•  ride  DiU  Era.  Sang.,  Cliap.  H,  Sect,  ii,  8  5;-CoW.  Dig.,  VoL  m, 
pBges  167, 678. 
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and  unprotected  persons  (g),  gaesU,  and  femate  (of  th« 
fanuly,  (/).''*— Ibidem. 

Explanation.  0)  ^<^(^  signifies  whateirer  is  presented  to  the  manes,  or  for 
the  benefit,  of  the  deceased ;  P4rta  means  food,  drink,  <&o.^9&i- 
ebishna's  Commentary  on  the  Ddyc^kd^a,  Sans.,  p.  167. 

Explanation.  (^) '  With  kavya/  that  is,  with  a  shrdddha  after  death ;  and  '  witb 
pHrta,*  that  is,  with  maintenance  during  life,— -oonformablj  to  the 
literal  sense  of  the  verb  *pri,*  (cherish  or  fill).  But  some  lawyers 
expound  the  same  phrase  *  honor  the  paternal  uncles  of  her  hod- 
band  and  the  rest,  at  the  {kavya)  rites  sacred  to  the  progenitorSy 
and  at  the  (piit^ta)  rites  sacred  to  the  gods.'  Others  deduce  froni 
the  expression  ^  honor  with  kavya,  and^urto,'  that  pious  offerings 
are  alone  directed  ;  hence  occasional  presents  of  food  and  apparel 
and  the  like  are  suggested,  not  a  settled  maintenance  :  and  this  is 
reasonable ;  for,  sages  have  not  (by  anticipation)  composed  bdoka 
in.  conformity  with  the  present  practice. — Coieb.  Dig.,  Vol.  Ill, 
pp.  461,  462. 

Explanation.  {"^J  ^^^  ^^^  "  paternal  uncles"  intends  any  of  her  husband's 
sapindas  or  kinsmen  alied  by  a  common  oblation  eake. — Dd.  Bh<L, 
Chap.  XI,  Sect,  i,  §  63. 

(h)  '^  Daughters'  sons"  mean  the  descendants  of  her  husband's 
daughters. — Ibid. 

(c)  By  ''  the  children  of  sisters"  is  meant  the  progeny  of  her 
husband's  sister's  son. — Ibid. 

(d)  "  Maternal  uncles"  signify  her  husband's  mother's  family. 
7&Mi.— See  also  Coltb.  Dig.,  Vol.  III^  p.  462. 

(d)  *'  Maternal  uncles" — that  is,  the  maternal  imcles  of  heir 
husband. — SbI-erishna  TABKiLANElRA. — See  Dd.  hra.  mnffk^ 
Chap.  I,  Sect  ii,  §  7. 

(e)  The  term  "  oW  implies  also  learned  men,  for  both  the 
words  briddha  and  buddha  in  the  Dictionary  of  Ahaba.  are  exhi« 
bited  among  the  synouyma  of  *'  learned." — Ibid,  m  ^ 

'  (f)  "The  females  (of  the  family)" — that  is  the  widows  of  het 
husband's  son  and  the  rest.t — Caleb.  Dig.,  Vol.  Ill,  p.  460. 

♦  Dd.  Kra.  Sang.,  Sect,  ii,  §  7  i—CoUb.  Dig.,  Vd.  IH,  pp.  458—462.  See 
HacQ.  H.  L.,  Vol.  I,  p.  19  ;— Bib.  In.,  p.  74,  Sect.  195. 

t  Oq  this  fsame  remark,  the  practice  of  this  country  goea  farther ;  but 
howeyer  intelligent  he  may  be,  a  man  caimot  contemplats  every  posaible 
case.  Some  Br^manae  spring  from  a  dignified  racf ;  those  who  give  daughtete 
in  marriage  to  them  are  exalted  with  their  own  lineage ;  if  they  do  not  dis- 
pose of  their  daughters  to  such  persons,  reverence  is   withdrawn :  these 

'  Brdhmanaa  accept  damsels  in  marriage  from  many  families,  but  neither  main- 
tain those  wives  nor  their  offopnng.  Such  being  the  notorious  practice,  if  her 
(the  widow's)  husband  have  died  after  giving  a  daughter  in  marriage  to  a  man 
sprung  from  a  noble  family^  and  that  daughter,  though  virtuous,  be  not  sup- 
ported by  her  own  husband  (for,  according  to  general  practice,  he  is  on^ 

.  bound  to  support  his  wife  if  his  father-in-law,  with  the  generosity  of  his 
ancestors,  aUot  food  and  apparel  to  that  wife,  and,  means  permittiiig^  give 

*  land  or  theiike  for  her  fUtuA  maintenance ;)  that  daughter  must^  if  ^0B8ibl% 
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(g)  The   daughters  of  the   husband's   sisters,  if  destitute   of  Explanation, 
protectors,  are  included  under  the   term   **  unprotected  persons," 
otherwise  they  are   to  be  supported  by  their  lords. — Goleh,  Dig., 
YoLIII,p.  460. 

All  this,  however,  should,  if  possible,  be  done  at  the  charge  of  Remark, 
her  husbaud's  estate ;  otherwise  (if  the  funds  be  inadequate)  it 
most  be  iu  words  only.  It  is  not  necessary  that  she  should 
deprive  herself  of  the  means  of  subsistence  to  support  the  uncles 
and  other  relatives  of  her  husband ;  uor  should  she,  for  that 
purpose,  do  what  is  unauthorised  by  the  law.  But  her  husband's 
lather  and  mother,  being  old,  must  be  maintained,  even  though 
the  utmost  distress  ensue  ;  for  Manu  declared  that  '  a  mother 
and  father,  in  their  old  age,  a  virtuous  wife,  and  an  iufaut  son, 
most  be  maintained  even  by  the  commission  of  a  hundred  offen- 
ces.' By  this  text  of  Manu  the  widow's  husband  being  author- 
ised even  to  use  irregular  means  for  the  support  of  his  father  and 
mother,  and  the  rest,  it  is  incumbent  on  the  widow  to  sup- 
port his  parents. — Ihid,^  p.  460. 

37.    To  these  and  to  the  rest,  let  her  give  pre-  Vyavanu. 
sents,  and  not  to  the   family  of  her  own  father, 
while  such  persons  are  forthcoming,  for  the  speci- 
fic mention  of  paternal  uncles  and  the  rest  would 
be  superfluous.* 

Vide  Precedents,  page  46. 


Azmotations. 


37, 38,  45.  If  any  thing  she  may  take  liberties  with,  it  is  in 
making  picas  and  charitable  gifts,  with  presents  to  her  husband's 
relations  and  dependants,  but  not  to  her  own,  without  their  assent ; 
the  ooncurrence  of  her  legal  guardians  and  advisers,  as  well  as  of 
her  husband's  heirs,  being  generally  necessary  to  any  alienation  by 
hero!  such  property. — Stra.  H.  L.,  Vol.  I,  p. 247. 

be  Bupported  by  her  mother  :  else,  how  shall  she  subsisfc  like  an  unprotected 
person,  although  she  have  a  protector.  This  very  practice  is  also  proper  in 
reipect  of  the  daughter  of  her  father-in-law  ;  for  the  dignity  of  her  husband 
WM  raised  by  such  act  of  her  father-iu-law  (bestowing  his  daughter  on  a  man 
<^  noble  birth).  The  grand-daughter  in  the  female  line  must,  if  possible,  be 
li^wise  maintained  ;  for  jihe  also  is  such  as  is  a  daughter  ;  and  persons  of 
noble  birth  must  give  their  female  child  in  marriage  to  men  bom  of  noble 
fwaUi'^.  This  practice,  founded  on  the  rank  established  by  the  mighty  prince 
BallXla  Sxna,  has  been  adopted  by  great  personages.  Though  not  foimd  in 
codes  of  law,  it  is  noticed  (iu  this  place)  to  explain  the  (subsisting)  practice. 
It  should  be  examined  by  the  auspicious  (learned).  Hence,  either  these  wo« 
men  must  be  comprehended  under  the  term  "  females  of  the  family,**  or  else 
the  tisage  of  contracting  numerous  marriages  must  be  discontinued* — CoUb, 
Dig^  Vol.  Ill,  pp.  460,461. 

•  J>a.  Bha.,  Ch.  XI,  Sect,  i,  §  68,  64  ;— i>A.  Kra.  Sang.,  Sect  ii,  §  7  — 
Grfe6.  Dig.,  Vol.  Ill,  pp.  458-464. 
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Vyavasiha.  33^  With  tlieir  consent,  however,  she  may 
bestow  gifts  on  the  kindred  of  her  own  father  and 
mother.* 

Vide  Precedents,  page  46. 

Authority.  In  the  disposal  of  property,  that  is,  in  gift  or  other 
alienation,  she  is  subject  to  the  control  of  her  husband's 
kin,  after  his  decease,  and  in  default  of  sons.* 

Authority.  Thus  NArada  says: — ''When  the  husband  is  deceased, 
bis  kin  are  the  guardians  of  the  childless  widow.  In  the  dis- 
posal and  preservation  of  property,t  as  well  as  in  her  main- 
tenance, they  are  her  ishwara  (lords).  But  if  the  hus- 
band's family  be  extinct,  or  contain  no  male,  or  be  helpless, 
the  kin  of  the  widow's  father  are  her  guardians,  if  there 
be  no  relations  of  her  husband  within  the  degree  of  sapin^ 
dar  (u)— Chap.  XIII,  m.  28,  29. 

Explanation.  (^)  Others  expound  the  (above)  precept  of  NIrada  as  signify- 
ing that  the  (nearest  kinsman  in  the)  family  of  her  husband  has 
authority  in  the  disposal  of  property,  that  is,  in  donation.  She 
may  give  a  present  to  that  person  on  whom  the  kinsman  of  her 
husband  bids  her  confer  one  ;  she  may  bestow  that  which  he  bids 
her  give  away. — Jagan-nItha.  See  Coleb.  Dig.,  Vol.  Ill,  p.  462. 

Explanation.  {v)  The  term  "  isAt^^ara"  being  used  in  the  text  of  NIrada, 
a  woman  is  pronounced  subject  to  the  control  of  (the  nearest  kins- 
man on)  her  husband's  side,  in  respect  of  gift,  which  is  an  aliena- 
tion. Modern  lawyers  do  not  concede  to  this  opinion ;  for  the 
validity    of    a    gift    made    by    the  owner  should  not '  be   im- 

•  Bo,,  JBh&.,  Chap.  XI,  Sect.i,  §  6i;—Dd.  Kra,  Sang,,  Beet,  ii,  §  7. 

t  There  are  two  readings  of  the  first  part  of  the  second  hemistich  uf 
the  above  vachana  or  verse  :  1,  '  Vinipogertka-rahsJidsa*  (in  the  disposal  and 
preservation  of  property),  and  2,  *  Viniyogdlma-i*akshd8u*  (in  the  disposal 
of  property  and  care  of  herself).  Mr.  Colebrooke,  at  p.  384,  Ch.  I,  Book.  IV, 
of  Jagan-5atha'b  Digest,  has,  in  the  translation  of  the  above  verse,  adopt- 
ed the  second  reading,  and  added  in  a  note  subjoined  ;  **  the  preservation  of 
wealth  :"  a  various  reading  in  Book  Y,  Chap.  VIII.  But  in  the  place  referred 
to  he  says  nothing  about  the  various  reading,  only  gives  there  the  translation 
of  Jagan-nItha's  comment  on  some  words  of  the  verse,  referring  for  its  trans- 
lation to  Book  IV,  Ch.  I,  and  omitting  (why,  it  does  not  appear),  the  trans- 
lation of  JAOANNiTHAS  opiuion  as  to  the  meaning  of  the  verse,  which 
opinion  is  quoted  in  the  original.  The  same  learned  writer,  in  his  transla- 
tion of  the  Ddya'bhdgOf  has  adhered  to  the  second  reading  ;  and  Mr.  Wynch, 
in  the  translation  of  the  Ddj/a-Jerama-sang^'oha,  has  simply  quoted  Cole- 
brooke's  translation,  though,  singularly  enough,  in  his  edition  of  the  (Sans- 
krit) text  he  has  adopted  the  first  residing.  I  adopted  the  first  r<±ading, 
not  only  because  I  find  it  in  some  parts  of  the  Virdda-bhangdi'naviif  the 
original  of  Colebrooke's  digest,  and  in  all  the  editions  of  the  D&ya-hkaga  and 
JDdya-krama-sangi'aha,  especially  in  the  copy  of  the  Ddya-hhdga  edited* by  the 
late  professor  of  Hindd  law  in  the  Government  Sanscrit  College,  (Pandit 
Bharat  Chandra  Shiromani,)  who,I  know,  has  spared  neither  time  nor  pains  to 
restore  the  tezt^  and  whose  superior  compete ucy  for  the  task  cannot 
but  be  acknowledged,  but  also  because  the  first  reading  expresses  what 
is  generally  held  to  be  the  true  intent  of  the  law. 
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pu^ed  while  no  speoial  text  prononnoeft  it  void.  As  for  the 
declared  subjection  of  women  to  the  control  (of  the  nearest  kins- 
man), when  deprived  of  husband  and  son,  it  does  not  thence 
appear  that  the  gift  made  by  her  is  void;  for  the  implied 
object  (of  the  text)  is  only  to  show  sin  in  not  subjecting  herself 
to  the  control  of  (the  kinsman  on)  the  husband's  side. — Ibid., 
page  464. 

Against  the  above  opinion  of  Jagan-nItha's  it  may  suffice  to  Jagan-n^tha's 
say,  that  neither  JIm^ta-vIhana  and  Raqhu-nandana  nor  any  ^^^^  '^®^^*' 
one  of  the  other  modern  compilers  and  commentators,  respected  ' 
as  superior  authorities,  has  expressed  or  confirmed  the  doctrine 
alluded  to  by  Jaoan-nItha  ;  on  the  contrary,  all  of  them  have 
pronounced  opinions  totally  at  variance  with  the  doctrine  in 
question.  Nay  Jagan-nItha  himself,  after  quoting  the  text  of 
Ytrnddorchintdmani,  has  pronounced  all  such  alienations  to  be 
void  on  the  ground  of  being  made  by  one  who  is  not  owner,  and 
not  competent  to  malice  sttch  alienations.  Thus  the  new  doctrine 
broached  by  the  said  compiler  is  rebutted  even  by  himself.  The 
( modem  )^nc^i^  have,  almost  unanimously,  been  opposed  to 
the  new  doctrine ;  and  in  conformity  with  their  Vyavasthds,  the 
courts  of  justice  have  declared  gifts,  &o.,  made  by  widows  (im- 
authorised  by  the  shdstra)  to  be  invalid.  Only  a  very  few  pan- 
dit have  given  their  assent  to  the  contrary  doctrine;  but  they 
have  not  been  in  any  degree  followed.  Two  other  like  opinions 
of  Jagan-nItha's  contained  in  his  digest.  Vol.  Ill,  pp.  457—466, 
have  been  refuted  by  the  very  Tmuslator  thereof,  Mr.  H.  Cole- 
brooke,  the  highest  European  authority  on  matters  of  HindtX 
law. — See  Precedents,  page  36. 

Jagan-nAtha,  moreover,  basing  his  argument  on  the  texts  of  Remart  , 
Mahd-bhdrata  and  KItyIyana,  has  concluded  thus :—"  Whence 
it  fully  appears,  that  her  disposal  of  it  at  pleasure,  otherwise 
Umn  by  the  simple  use  of  it,  or  by  donation  for  the  benefit  of 
her  lord,  U  invalid."  (See  Coleb.  Dig.,  VoL  III,  p.  63.)  Surely, 
then,  it  is  beyond  the  subtle  ingenuity  of  the  modern  lawyers, 
inclading  Jagan-nItha  himself,  to  controvert  a  doctrine  so  con- 
elosively  laid  down* 

"This  also  is  a  duty  strictly  Incumbent  on  her  not  to  appro-  Remark, 
priate  the  wealth  of  her  lord  to  civil  purposes,  any  more  than 
consecrated  property.  Yet  if  she  inadvertently  make  a  gift  or 
other  alienation,  it  is  valid  (though  blameable) :  however,  the  king, 
mformed  by  the  heirs,  should  duly  punish  her,  not  the  acceptor 
of  that  donation  \  for  no  law  authorizes  his  punishment.  Such 
is  the  rule  of  decision  established  by  modern  opinions."— (Co/eft. 
I>ig.,  VoL  III,  p.  566.)  This,  in  truth,  is  another  ingenious 
doctrine,  and  seems  to  have  been  introduced  by  Jagan-nAtha 
himself  under  the  pretended  sanction  of  the  modern  authors : 
for  it  is  nowhere  declared  by  them  that  a  gift  or  other  aliena- 
tion, inadvertently  made  by  the  widow,  of  her  husband's  pro- 
perty for  any  purpose  other  than  to  benefit  her  departed  hus- 
band, is  valid.    On  the  contrary,  the  courts  of  justice  have  in- 
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variably,  in  oonfornciity  with  the  opinion  of  the  modern  pandits, 
declared  such  alienation  to  be  totally  iuYalid,  as  will  be  apparent 
from  the  precedents  cited. 

Vyavatthd.  39.  A  widow  is,  howevcr,  competent,  even 
without  the  consent  of  the  reversioners,  to  make 
a  sale  or  other  disposition  of  her  husband's  pro- 
perty for  the  liquidation  of  his  debts,  for  the 
marriage  of  his  daughter,  for  the  support  of  such 
persons  as  it  was  incumbent  upon  him  to  support, 
and  for  such  other  acts  as  are  beneficial  for  his 
soul  or  estate  or  very  necessary  to  be  performed. 

Vide  Precedents,  pages  37,  46,  53—62,  154,  355. 

Great  benefit  is  done  to  a  departed  soul  by  paying  his 
debts,  by  bestowing  his  daughter  in  marriage,  and  support- 
ing his  family :  indeed,  if  these  duties  be  neglected,  he  is 
doomed  to  hell.     Thus,— ^ 


Annotations. 


37,  39,  40, 48.    The  widow  is  in  her  right  as  wife  entitled  to  enjoy 
the  property  of  her  deceased  husband,  and  as  heir,  bound  to  apply  it 
for  his  spiritual  benefit.    Generally  she  cannot  make  gifts,  or  sell 
or  mortgage  the  property,  because  after  her  death  the  property  is 
to  go  to  the  next  heir  of  her  husband,  but  when  a  sale  or  mortgage 
becomes  necessary  for  any  indispensable  duty,  religious  or  secular, 
or  for  her  maiuteuauce,  it  is  valid,  because  duties  must  be  per- 
formed, and  she  has  a  right  to  her  maintenance  from  the  property ; 
and  whenever  gifts  are  made,  or  the  property  is  sold  or  mortgaged, 
for  the  spiritual  benefit  of  her  husband,  it  is  valid,  because  the 
heir  takes  the  wealth  for  that  purpose  and  not  for  his  own  benefit. 
As  the  spiritual  benefit  of  the  deceased  and  his  ancestors  is  pro- 
moted not  only  by  the  funeral  oblations  made  by  her,  but  also  by 
the  rites  performed  by  his  relatives,  in  which  he  becomes  a  par- 
taker, she  is  directed  to  make  presents  to  paternal  uncles  and  other    ' 
relatives  of  the  deceased  in  proportion  to  her  wealth  for  the  sake 
of  his  funeral  rites.    The  payment  of  his  debts  is  a  moral  as  well 
as  a  legal  duty  ;  and  the  marriage  of  an  unmarried  daughter  is  a 
moral  duty,*  which,  after  bis  death,  devolves  on  his  wife  ;  what- 
ever is  done  necessarily  foaHbese  purposes,  is  consequently  valid. 
£lb.  In.,  Sect.  165. 

•  Not  a  moral  duty,  but  one  legal  and  indispensable.    See  the  texts  quoted 
in  the  following  page. 
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'   Devala  : — To  maidens  should  be  given  a  nuptial  portion  Authority, 
out  of  the  father's  estate.* 

This  is  proper  :  for,  should  the  maiden  arrive  at   puberty   Authority, 
unmarried,  through   poverty,   her  father  and  the  rest  would 
fall  to  a  region  of  punishment,   as  declared  by   holy  writ. 
Thus  :*— 

Vashishtha    says : — So    many   seasons  of  menstruation  Authority. 
as  overtake  a  maiden  feeling  the  passion  of  love  and   sought 
in  marriage   by  persons  of  suitable  rank,  even  so  many  are 
the  beings  destroyed   by   both  her  father  and  mother ;  this 
is  a  maxim  of  the  law.* 

So  also  PoiTHfNASi: — '^A  damsel  should  be  given  in  Authority. 
marriage  before  her  breasts  swell.  But  if  she  have  menstru- 
ated (before  marriage),  both  the  giver  and  the  taker  fall 
to  the  abyss  of  hell ;  and  the  father,  grandfather  and  great- 
grandfather are  born  (insects)  in  ordure.^'  Therefore,  she 
should  be  given  in  marriage  while  she  is  yet  a  girL* 

NIbada  : — ^Therefore  a  son  begotten  should  relinquish  his  Authority, 
own  property  and  assiduously  redeem  his  father  from  debt, 
lest  he  fadl  into  a  region  of  torment.— CoZ^J.  Dig.,   Vol.    I, 
(Cal.  Ed.)  p. 499. 

Maintenance  of  the  family  is  an  indispensable  obligation.f  Authority. 
Thus:— 

NiRADA  says  : — ^A  man  is  indispensably  bound  to  support 
his  tamiij.—Coleb.  Dig.,  Vol.  I,  (Cal.  Ed.)  p.  301. 

Maioj  positively  declares  : — *'  The  support  of  persons  who 
should  be  maintained  is  the  approved  means  of  attaining 
heaven.  But  hell  is  the  man's  portion  if  they  suffer.  There- 
fore, (let  the  master  of  a  family)  carefully  maintain  them.'^f 

Manu  declared,  that '  a  mother  and  a  father  in  their  old 
age,  a  virtuous  wife,  and  an  infant  son,  must  be  maintained 
even  by  the  conamission  of  a  hundred  offences.'  By  this  text 
of  Maku,  the  widow's  husband  being  authorized  even  to  use 
irregular  means  for  the  support  of  father,  and  the  rest,  these 
should  certainly  be  supported  by  his  widow. — Vide  Coleb. 
Dig,,  Vol.  Ill,  pp.  406,  460. 

Baghu-nakdana  too  acknowledges  that,  for  the  purpose  Authority. 
of  raising  her  husband  to  a  region  of  bliss,  a  wife  may  give  ' 
away  property  left  by  him,  and  devolving  on  her  by  the 
£ulure  of  male  issue.     Hence  it  is  understood  that  she  ought 
not  to  give   away  his    properly    for    any    other    purpose 
VlcHASPATi  BhattAchAryya  has  deliverea  the  same  exposi- 


•  Dd.  BU*^  Chap.  XI,  Sect  ii,  §  5,  6.     Vide  CoW).  Dig.,  Vol.  Ill,  p.  460. 
t  Da.  BU.,  Chap.  U,  §  28. 
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tion.  BhaVA-diva  also  conctm  nearly  in  the  same  opinion.—* 
Coleb.  Dig.,  Vol.  Ill,  p.  464. 
Authority.  If  nothing  ought  to  be  given  by  a  wife,  may  she,  or  may 
she  not,  give  money  to  the  king  by  way  of  fine  when  she  has 
committ^  a  sin  deserving  pecuniary  punishment  ?  She  must 
necessarily  pay  the  fine  by  way  of  atonement :  the  prohibi- 
tion relates  to  gifts  (and  payments)  other  than  such  as  are 
positively  ordained. — Caleb.  Dig.,  Vol.  Ill,  p.  466. 

Authority.  She  whose  husband  is  deceased  should  support,  in  propor- 
tion to  her  ability,  the  same  persons,  and  do  the  sam6  acts, 
in  the  same  manner  in  which  her  husband,  when  living,  sup- 
ported those  persons,  and  did  those  acts.  But  it  is  not  absolutely 
necessary  that  she  should  fulfil  the  same  voluntary  offices 
which  her  husband  did,  such  as  supporting  Brdhmanas  resi- 
dent in  the  same  town  and  the  like.  This  is  deduced  from 
the  term  ''unprotected  persons/'  {Ante,  p.  48.) — Coleb.  Dig., 
Vol.  Ill,  p.  461. 

Authority.  Whatever  the  husband  had  promised  to  give  to  a  person, 
the  same,  after  his  death,  should  be  given  by  the  widow  to 
the  same  person,  as  that  also  is  a  debt  (of  her  husband).  So 
says* — 

Authority.  Hinf TA  :— ''A  promise  made  in  words,  but  not  performed 
in  deed,  is  a  debt  (of  conscience)  both  in  this  world  and  the 
next.  He,  who  gives  not  what  he  has  promised,  and  he, 
who  takes  what  he  has  given,  sinks  to  various  regions  of 
torment,  and  springs  again  to  birth  from  the  womb  of  some 
brute  animal.^' 

Authority.  Whatever  (was)  most  desirable  in  the  world,  whatever  was 
eagerly  sought  for  by  her  husband,  that  should  be  given  to 
some  meritorious  man,  by  the  widow,  anxious  to  gratify  her 
husband.* — Smriti  cited  in  DAya-tattwa,  Sec. 

For  these  and  other  religious  but  optional  acts,  the  widow 
should  and  can  alienate  only  a  small  or  moderate  portion  of 
the  wealth. 


Hemark. 


Vy<xoatik&. 


The  inference  is  the  same  when  any  other  female  mcceeds 
{to  the  estate  of  the  deceased). — Coleb.  Dig.,  Vol.  Ill,  p.  461. 

Vide  Precedents,  pages  104,  164,  180—185,  20^,  203. 

40.  Without  the  consent  of  her  husband^s 
reversioners  a  widow  is,  however,  competent  to 
alienate  so  much,  and  no  more,  of  his  property, 
as  may  be  required  for  the  performance  of  the 
indispensable  duties  {mtya'karma).^     If  such  acts 


•  C?i)fe5.Dig.,Vol.m,  p.  461. 
t  Ab  in  VyavoiM  89  and  the  authorities,  &o.,  relative  thereto. 
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cannot  be  performed  without  selling  the  whole 
property,  the  whole  may  be  sold  by  her  for  that 
purpose^  beoause  such  duties  must  be  performed. 
But  for  the  performance  of  an  optional  i^eligious 
act  {kdmya  karma),  she  may,  without  their  consent, 
dispose  of  only  a  small  portion  of  the  estate(a). 

Vide  Preoedents,  pages  87,  46,  52—62,  142,  154,  155. 

(a)  An  mdispenaable  act  or  duty  (nitya-hirma)  is  that  which  Explanation, 
must  be  performed,  and  cannot  be  neglected  without  sinning,  as 
the  first  skrdddha  of  the  &ther  or  of  the  husband, — the  marriage 
of  his  daughter,  or  the  like.  And  an  optional  religious  act 
is  that  the  performance  of  which  rests  upon  option,  and  there  is 
no  sin  on  the  non-performance,  but  religious  merit  {punya)^  on  the 
performaace  thereof, — as  pilgrimage  to  Benares  and  the  like. 

If  the  family  could  not  be  supported  without  selling  the  Authority, 
whole  immovable  or  other  property,  even  the  whole  may  be 
sold,  or  otherwise  disposed  of. — Da.  Bhd.,  Chap.  II,  §  26. 

41.  But,  if   the  expenses  for  those  acts  in-  Vywatthi. 
eluding  maintenance  could  possibly  be   defrayed 

vith  the  accumulated  wealth,  or  with  the  income 
of  the  estate,  left  by  the  deceased,  then  his  widow 
cannot  sell  any  part  of  his  estate  for  the  perform- 
ance of  any  such  act,  much  less  on  account  of 
any  debt  contracted  by  her  for  her  own  purposes.* 
Vide  Precedents,  pages  88-r-91,  112,  205—207. 

42.  If,  however,  the  reversioners  supply,  or  agree  vyavanhs. 
to  supply,  to  the  widow  expenses  for  her  subsistence 

and  performance  of  religious  acts,  in  that  case  also 
the  widow  cannot  sell  any  portion  of  the  estate. 

Vide  Precedents,  pages  164,  155, 

43.  For  acts  other  than  those  which  are  sane-  Vyavmu. 
tioned  by  law,  as  already  stated,t  a  widow  can  dis- 
pose of    her  husband's  property    only  with  the 
consent  of  the  reversionary  heirs  of  her  husband, 

but  not  otherwise. 

Vide  Precedents,  pages  32—49,  55,  66,  70,  71,  73,  76,  77, 
155  and  158. 


*  See  the  case  of  ffafeetun-niua  Begum  ▼.  Radha  Benode  Miner ^  S.  D. 
A.  Decif.,  for  1856,  p.  995.    To  be  found  in  the  Appendix. 

t  In  T^oroit^  89  and  the  aathoriUesi  fte.,  relative  thereto. 
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Vpavatthd.  44.  If  there  be  no  such  reversionary  heir,  still 
the  widow,  who  is  not  a  Brdhmani  but  of  any 
other  caste,  cannot,  for  acts  not  sanctioned  by  law, 
dispose  of  her  husband's  property  even  without  the 
consent  of  the  ruling  power. 
Vide  Precedents,  page  52. 

Bemork.  Because  on  failure  of  all  heirs  of  a  deceased  proprietor 
who  was  not  a  Brdhmana,  the  sovereign  is  entitled  to 
take  his  property,  and  because  a  woman  is  never  indepen- 
dent but  always  under  restriction  and  control. 

Authority.  Manu  : — By  a  girl,  or  by  a  young  woman,  or  by  a  woman 
advanced  in  years,  nothing  must  be  done,  even  in  her  own 
dwelling-place,  according  to  her  mere  pleasure  (1). — Chap.  V, 
verse  147. 

Authority.  Manu  : — In  childhood,  must  a  female  be  dependent  on 
her  father ;  in  youth,  on  her  husband ;  her  lord  being 
dead,  on  her  sons  ;  if  elie  have  no  sons,  on  the  near  kinsmen 
of  her  husband  ;  if  he  left  no  kinsmen,  on  those  of  her  father  ; 
if  she  have  no  paternal  kinsman,  on  the  sovereign  :  a  woman 
must  never  seek  independence.* — Chapter  V,  verse  148. 


Annotations. 


44.  The  policy  of  the  Hindu  law,  with  regard  to  the  female  sex, 
being,  that  they  are  never,  at  any  period  of  their  lives,  or  under  any  - 
circumstance,  to  be  independent.  "  Day  and  night"  (says  Maku), 
'*  must  women  be  held  by  their  protectors  in  a  state  of  dependence. 
Their  fathers  protect  them  in  childhood  ;  their  husbands  protect 
them  in  youth  ;  their  sons  protect  them  in  age.  A  woman  is  never 
fit  for  independence."  And  a  preceding  text,  in  which  the  same 
condition  is  inculcated,  establishes  her  dependence,  if  she  have  no 
sons,  "  on  the  near  kinsmen  of  her  husband  ;  if  he  left  none,  on 
those  of  her  father ;  and,  having  no  paternal  kinsmen,  on  the 
sovereign  ;"  concluding,  as  already  stated,  that  "  a  woman  must 
never  seek  independence  ;"  and  carrying  the  principle  to  the  length 
of  declaring,  that  "  by  a  girl,  or  by  a  young  woman,  or  by  a  woman 
advanced  in  years,  nothing  must  be  done,  even  in  her  own  dwelling* 
place,  according  to  her  mere  pleasure."  Failing  relations  of  her 
husband,  she  is  to  reside  with  her  own,  enjoying  their  protection, 
and  being  subject  to  their  control.— Stra.  H.  L.,  Vol.  I,  pp.  244-245. 

*  The  original  of  the  italioised  words  in  the  above  text  are  not  to  be 
found  in  the  Sanscrit  text,  but  have  been,  by  way  of  inuendoes,  supplied 
by  the  learned  translator  from  Kulli^ka  Bhatta's  commentary,  which  also 
is  a  high  authority,  and  a  separate  translation  of  which  is  given  just  below 
the  text  in  question. 
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In  ctildhood,  a  female  must  be  under  the  control  of  her  Authoritf. 
father,  in  youth,  of  her  husband,  after  his  death,  of  his  son  ; 
if  there  be  no  son,  and  no  relation  within  the  degree  of  his 
tapindas,  the  kin  of  her  father  become  her  guardians.  If 
(males  in)  both  families  be  extinct,  then  according  to  this 
text  of  Narada  :  "  The  sovereign  is  the  lord  of  women,^' 
she  must  be  under  the  control  of  kinsmen,  the  sovereign  and 
the  rest :  she  must  never  be  independent. — KuLHiKA  Bhat* 
ta's  Commentary  on  the  above  text. 

Manu  : — Day  and  night  must  women  be  held  by  their  Authority, 
protectors  in  a  state  of  dependence  (1). — Chap.  IX,  v,  ^. 


Annotations. 


0)  "Whatever  may  be  thought  of  such  a  state  of  Hiodtl  females 
by  the  Dow-civilized  uatious,  it  appears  to  have  existed  amongst 
th«  most  civilized  and  renowned  nations  of  antiquity  ;  as  is  evident 
from  the  subjoined  passages  :— 

"A  few  words  will  suffice  to  assimilate  the  condition  of  the  sex 
among  the  old  Romans.  *  Mulieres  omnes,  (says  Cicero,)  *  propter  in- 
firvfdtatem  consUii,  majores  in  iutorum  potestate  esse  voluerunt  .•'•  and 
Li?y,  to  the  like  effect,  *  Nullam  ne  privatam  quidem  rem  agere 
fmninassine  auctore  voltterunt;  in  manu  esse  parentHm,  frcUrum, 
fjrorum.'t 

**  It  was  the  same  before  them  with    the  Greek   women  ;  nor  can 
these  strictures  in  this  respect  be  better  closed,  than  by  the  follow- 
ing extract  from  a  late  elegant  little  work,  on   the  states  of  Ancient 
Greece,  whose  institutions  the  JElomans  copied  ;  exhibiting,  with 
regard  to  the  vassalage  of  the  sex,  the  substance  of  many  a  text 
of  Manu,  and  yet  not  a  perfect  picture  of  it,  as  it  existed  at  the 
time  to  which  the  account  refers  ;  omitting,  as  it  does,  all  allusion 
to  that  extraordinary  feature,  already   noticed,  the  power  of  the 
hashand  to  dispose  of  his  wife  by  willy  to  any  man  whom  he  might 
choose  for  his  successor.     Speaking  of  the  Athenian  women,  in  an 
age  too  of  refinement,  'They  lived  (says  the  learned  and   ingenious 
author)  in  a  remote  quarter  of  the  house,  and  were  never  allowed 
to  mingle  in  society  with  men.    They  were  not  permitted  to  go 
abroad,  without  being  attended  by  a  slave,  who  acted  as  a  spy  upon 
their  conduct.    They  were  given  in  marriage  without  their  consent ; 
and  were  expected  to  make  the  care  of  their  families  the  sole  object 
of  their  attention.'    In  a  funeral  oration  composed  by  Plato,  in  the 
person   of  Pericles,  he  makes  that  illustrious  statesman  exhort  the 

•  Cit.  Pro.  Muren.  II.  t  I^v.  XXXIV,  2. 

a 
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Authority.  Manu  : — Their  fathers  protect  them  in  cKildhood ;  their 
hnsbands  protect  them  in  youth ;  their  sons  protect  them 
in  age :  a  woman  is  never  fit  for  independence. — Chap.  IX, 
verse  3. 

Explanation.  The  father  protects  a  female  before  her  marriage^  after 
that  her  husband  protects  her,  in  his  default  her  sons  pro- 
tect her ;  a  woman  therefore  is  never  fit  for  independence. 
KuLL^KA  Bhatta's  Commentary  on  the  above  text. 

Should  it  be  asked  if  a  widow  is  competent  to  make  a  dis- 
position, not  sanctioned  by  law,  of  her  husband's  property, 
with  the  consent  of  his  reversioners,  is  she  to  take  the  con- 
sent of  all  of  them,  or  of  any  of  them  in  particular  ? —The 
answer  is,  it  has  been  determined  that— 

ryavaatu.  45-  ^OT  the  Validity  of  an  alienation  not  sanc- 
tioned by  law,  the  consent  of  those  reversioners  of 
the  husband  is  necessary  who  are  likely  to  be  in- 
terested in  disputing  it ;  and  it  is  their  consent 
alone  that  renders  a  widow  competent  to  make  such 
an  alienation  of  her  husband's  property. 

Vide  Precedents,  pages  41—48,  66—78,  86. 

Remark.  The  mere  attestation  of  a  conveyance  by  a  relative  does  not, 
however,  necessarily  import  his  concurrence  or  consent,  but 
it  is  requisite  that  he  should  actually  give  his  consent  to  the 
transaction  at  that  time,  or  ratify  it  subsequently. —  Vide 
Precedents,  pp.  66,  70,  71,  78. 

Vyavoiika.  46.  Further,  being  unable  to  hold  and  man- 
age, or  for  any  other  cause,  the  widow  may  surren- 
der or  make  over  the  property  to  the  then  next 
reversionary  heir,  or,  with  his  consent,  to  the  heir 
next  after  him,  and  thus  accelerate  his  succession. 

Vide  Precedents,  pages  29,  41—49,  72—81,  158. 


Annotations. 


Atbeniaii  womeD,  to  mind  their  domestic  concerns ;  and  assure 
them,  that  they  would  be  moat  faithful  in  the  discharge  of  their 
duty,  when  they  never  attracted  the  notice  of  their  feliow-citi- 
zens."*-  Stra.  H.  L.,  Vol.  I,  pp.  252,  253. 

*  Hiirs  Essays  on  the  lustitutions,  &o.,  of  the  States  of  Ancient  Oraece. 
page  266. 
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47.  Likewise,  upon  the  widow's  resignation  of  yyava$ths. 
the  worldly  concerns,   or  voluntary  abandonment, 

the  estate,  inherited  by  her,  descends  at  once  to  the 
then  next  reversionary  heir,  in  consequence  of  her 
being  divested  of  the  property  by  abdication.* 

Vide  Precedents,  pages  8,  9,  10,  13,  75. 

48.  But,  if  without  the  consent  of  the  rever-  yyavaethd. 
denary  heirs  of  her  husband,  a  widow  do  alie- 
nate his  property  without  a  legal  necessity  or  for 
purposes  not  sanctioned  by  law  but  of  her  own,  the 
alienation  so  made  is  illegal  and  invalid,  and  the 
reversionary  heirs  have  a  right  to  restrain  her  from 

so  doing  or  to  have  the  same  set  aside.t 

Vide  Precedents,  pp.  81—91,  104—118. 

It  fully  appears  that   the   widow^s   disposal  of  her  hus-    Authority. 
band's  property  at  pleasure  otherwise  than  by  the  simple  use 
of  it,  or  by  donation  for  the  benefit  of  her  lord,  is  invalid.— 
CoUb.  Dig.,  Vol.  Ill,  p.  465. 

49.  Pfimarily,    the   immediate  reversioners   or   Vyavastks. 
those  who  are  likely  to  be  interested  in  disputing  the 
transaction  possess   such  right,  and  not  those  who 

are  next  after  them,  unless  the  former  be  incapable 
of  doing  so,  or  unwilling  to  do  it  through  collusion 
with  the  widow,  or  if  they  have  relinquished  their 
rights  in  favor  of  the  latter  or  authorized  them 
to  exercise  the  same. 

Vide  Precedents,  pages  41 — 49,  66,  104,  112—122. 

60.     In  the  event  of  an  alienation  made  by  a  ^y«ww«W- 
widow  of  her  husband's  property  being   set   aside, 
the   property  should  revert  to  her,  if  she  have  not 
already   committed  any  act  involving  forfeiture  of 
her  right  of  inheritance. 

Vide  Precedents,  pages  44,  46,  84,  98, 112,  125,  136, 169. 

Because,  while  the  widow  lives  free  from  any  defect   cans-   Reason* 
ing   disherison,   the   reversionary   heirs  who  are  posterior  or 
inferior  to  her,  have  no  right    in    supercession   to   her ;    also 


*  8eeaii^pp.20— 22. 


t  See  ante,  pp.  122— 128* 
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because^  the  riglit  of  such  heirs  accruing  only  at  the  death 
(natural  or  civil)  o£  the  widow,  and  there  being  no  certain- 
ty o£  their  surviving  the  widow,  their  right  is  merely  a 
contingent  one.  In  other  words,  although  the  reversioners 
may  have  a  wrongful  alienation  made  by  a  widow  set  aside, 
yet  they  cannot  take  possession  of  the  property  recovered 
from  the  purchaser,  they  not  being  then  vested  with  the 
right  to  do  so,  and  the  widow  not  being  divested  of  her 
heritable  right. 

TyaviuiK&.  51.  If,  however,  it  be  satisfactorily  proved  that 
tlio  widow  has  made  waste  to  the  injury  of  those 
who  have  the  reversionary  interest,  ard  the  pro- 
perty is  in  danger,  so  that,  but  for  the  interference 
of  the  court  of  justice,  representing  the  sovereign, 
the  reversioners  who  may  eventually  succeed  would 
suflfer  loss  from  the  acts  of  the  widow,  then,  and  not 
until  then,  the  dispensers  of  justice,  may,  with  the 
view  of  remedying  the  evil,  or  preventing  such  loss, 
take  the  management  of  the  property  from  her 
hands,  and  adopt  such  measures  whereby  the  estate 
may  be  secured  for  the  ultimate  heirs,  provided 
those  measures  do  not  affect  the  widow's  rights  as 
the  then  heiress  entitled  to  enjoy  the  income. 

Vide  Precedents,  pages  129 — 140. 

BrahmI  : — The  king  is  to  decide  the  doubtful  points 
which  cannot  (otherwise)  be  determined  ;  for  he  is  master 
of  all. — Cited  in  the  Vyavahdra-mayukha  and  other  books. 

52.  According  to  the  modern  Judges  of  British 
India,  any  alienation  or  transfer  of  her  husband's 
property  made  by  the  widow,  whether  for  an  allow- 
able cause  or  otherwise,  should  remain  intact  until 
her  death ;  the  reversionary  heir  may,  however, 
institute  a  suit  even  during  the  lifetime  of  the 
widow  for  declaration  that  the  conveyance  was 
executed  for  causes  not  allowable,  and  is  therefore 
not  binding  beyond  the  widow's  life  ;  and  also  for 
remedy  against  the  grantee  to  prevent  waste  or  de* 
struction  of  the  property  whether  movable  or  im- 
movable. 

Vid$  Precedents,  pages  92—97,  112—116. 


Authority* 


Vyavadk&» 
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On  Daughters'  Right  op  Succession. 

As  tbose  persons,  who  are  exhibited  in  the  text  '^  the  wife, 
and  the  daughters/^  &c.,*  to  be  the  next  heirs  on  failure  of 
the  prior  claimants,  would  have  succeeded  if  the  widow^s 
right  bad  never  taken  effect,  so  shall  they  succeed  to  the 
residue  of  the  estate  remaining  after  her  use  of  it,  upon  the 
demise  of  the  widow  in  whom  the  succession  had  vested. 
At  such  time  (when  the  widow  dies,  or  when  her  right  ceases), 
the  succession  of  daughters  and  the  rest  is  proper,  since  they 
confer  greater  benefits  on  the  deceased  (by  oblations  pre- 
sented) than  other  claimants.f     Therefore, — 

53.     In  default    of  the  widow,    the    daughter  Vyaratiu. 
inherits. 

Vide  Precedents,  pages  161—164.,  169,  186—189. 

Vishnu  : — ^The  wealth  of  him,  who  leaves   no   son,    goes  Authority. 
to  his  wife,   on   failure  of  her,   it   devolves   on   daughters ; 
&c. — See  ante,  page  30. 

Manu  : — The  son  of  a  man  is   even  as   himself,  and  the   Authority. 
danghter  is  equal   to  the  son :  how  then  can  any  other  in- 
herit (his)  property,   notwithstanding   the   survival   of  her, 
who  is,  as  it  were,  himself  {a), — Chap.  IX,  v.  130. 

(a)    Who  is  as  it  were  himself.]  Who  is  equal  to  the  son,  who    Explanation. 
is  as  it  were  himself. — Smri.  Chan,,  Chap.  XI,  Sect,  ii,  CI.  7. 

NIkada  : — On  failure   of  male  issue,    the  daughter   in-   Authority, 
herits,   for   she   is  equally  a  cause  of  perpetuating  the  race  : 
both   the  son  and   daughter  prolong  the  father's  line  of  de- 
scendants (6). — See  Da.  Bhd,^  Chap.  XI,  Sect,  ii,  §  1. 


Annotations, 


53,62.  In  default  of  the  widow,  the  daughter  inherits,  but 
neither  is  her  interest  absolute.— Macn.  H.  L.,  Yol.  I,  pp.  21,  22. 

The  right  of  daughters  to  succeed,  in  default  of  sons  and  widow, 
IB  not  to  be  confounded  with  that  of  the  aj>pointed  daughter,  under 
the  old  law.  The  daughter  under  consideration  takes  as  a  principal 
in  her  own  right,  in  default  of  the  widow,  who  has  precedence. — 
Sira,  H.  L.,  Vol.  I,  page  137. 


*  Ante,  pag«  29. 


t  Vide  Da,  Bhd.,  Chap.  XI,  Sect  i,  §  59. 
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Explanation,  f  (h)  ^ '  The  line  of  descendants*  here  intends  such  desoendantfl 
as  present  the  oblation  cake ;  for  one  who  is  not  an  offerer  of 
oblations,  confers  no  benefits,  and  consequently  differs  in  no  re- 
spect from  the  offspring  of  a  stranger,  or  no  offspring  at  all.  The 
daughter's  son  is  the  giver  of  oblations,  not  his  son,  nor  the 
daughter's  daughter  j  for  the  oblation  ceases  with  him. — Dd.  Bhd,^ 
Chap.  XI,  Sect,  ii,  §  1. 

Remark.  NiBADA,  conscious  of  the  justness  of  the  proposition,  that  a 
daughter  should  succeed  on  failure  of  a  secondary  son  and  widow, 
says,  for  the  information  of  the  uninstructed, — "  On  failure  of 
male  issue,  the  daughter  inherits,  for,  she  is  equally  a  cause  of 
perpetuating  the  race."  Tiie  reason  why  the  daughter  is  equally 
a  cause  of  perpetuating  the  race,  the  same  author  explains  by 
saying  '*  since  both  the  son  and  daughter  are  the  means  of  pro- 
longing the  father's  line."* 

Bemark.  The  meaning  is,  that  the  son  and  daughter  both  give  birth  to 
children,  by  whom  the  prosperity  of  their  own  parents  is  pro- 
moted. Here  the  equality  contemplated  between  a  son's  son 
and  a  daughter's  son  must  be  understood  to  be  an  equality  in 
point  of  effijcacy^  both  the  sons  being,  in  their  nature,  unequaL 
There  is  no  equality  between  them  in  point  of  clearing  off  the 
debts  and  inheriting  the  assets  of  the  deceased,  it  being  declared, 
*'  Debts  must  be  paid  by  sons  and  son's  sons."  Referring  to  a 
grandfather's  property,  it  has  further  been  declared,  "The 
ownership  of  the  father  and  son  is  the  same  in  it."  The  superior- 
ity of  a  son's  son  being,  by  these  texts,  declared  in  respect  of 
assets  and  debts,  the  equality  contemplated  by  the  text  of 
NIrada,  above  quoted,  between  a  son's  and  a  daughter's  son, 
must  be  understood  to  consist  in  conferring  benefits  not  tem- 
poral, that  is,  in  the  performance  of  shrdddhas;  it  being  declared 
by  VisJiNU  : — **  In  offering  oblations  to  the  manes,  the  daughter's 
sons  are  considered  as  son's  sons."  The  daughters,  therefore, 
stand  conspicuous  in  the  line  of  succession  by  reason  of  -their 
conferring  benefits  by  means  of  their  descendants.* 

Conclusion.  j^.  cannot,  however,  be  hence  said,  that  where  there  is  no 
male  issue,  a  daughter  inherits  in  preference  to  a  widow 
{patnij;  the  latter  being  in  her  own  person  competent  to  asso- 
ciate in  the  performance  of  religious  sacrifices  ( agni-hotra),  &o., 
which  are  acts  capable  of  conferring  spiritual  benefits  on  the 
deceased.  Therefore,  the  term  "  male  issue"  used  in  the  passage 
"on  failure  of  male  issue,  the  daughter  inherits,"  must  be 
considered  by  synecdoche  to  include  a  pai>ni  (widow)  aiso.t 

Authority.  VuiHASPATi : — The  wife  is  pronounced  successor  to  the 
wealth  of  her  husband ;  in  her  default,  the  daughter.  As 
a  son,   so  does  the  daughter  of  a  man  proceed  from   his 

•  Vide  SmH.  Chan.,  Chap.  XI,  Sect,  ii,  Cls.  8,  9,  10,  11. 
t  Smrin  Chan,,  Chap.  XI,  Scot,  ii,  Q:  11. 
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■everal  limbs.     How  then^  should  any  other  person  (c)  take 
her&tber's  wealth. — Vide  Mit.  In.,  Chap.  II,  Sect,  ii,  §  2. 

(e)    Any  other  person.]    These   terms   exclude   the   son  and  Explanation, 
vidow,  (who  are   preferable  heirsj  and   include  the   father   and 
the  rest. — Smri.  Chan,,  Chap.  XI,  Sect,  ii,  Cls.  6  <fe  6. 

The  meaning  is,    how  could   the  father  and  the  rest  take  the  Explanation, 
|»:operty  of  a  sonless  mnn,  while  the  daughter  is  alive. — Ibid. 

In -springing  from  the  limbs  of  the  father,  a  daughter  is  equal  Explanation. 
to  a  sou.  The  difiference,  however,  is  this.  In  the  procreation  of 
a  son,  the  contribution  of  the  father*s  part  is  greater ;  whereas, 
in  that  of  a  daughter,  it  is  less,  it  being  declared  ^*  A  male  child 
ia  procreated,  if  the  seed  predominate,  but  a  female  child  is 
procreated  if  the  woman  contribute  most  to  the  foetus."  Manu. 
Hence  a  daughter  is  pronounced  equal  to  a  son  to  a  certain 
extent.— /6t<i.,  CI.  4. 

54.     Of  the  daughters   married  and  unmarried,   Vyavoithd. 
the  unmarried  is,  in  the  first  place,  sole  heiress  of 
her  father's  property.* 

Vide  Precedents,  pages  163,  164,  187. 

Here  again  the  unmarried  daughter  is  in  the  first  place   Authority. 
the  sole  heiress  (rf)  of  her  father's  property. — Dd.  Bhd., 
Chap.  XI,  Sect,  iii,  §  4. 

(d),  "  The  unmanned  daughter  is  the  sole  heiress'* — that   is,   to  Explanation. 
the  exclusion  of  the  married  daughter  or  daughters,   if  any. — 
Sb1-kbi8HKa'b  Commentary  on  the  Ddya-hhdga.     Accordingly, — 

PabIsara  says : — Let  a  maiden  daughter  take  the  heri-   Authority. 
tage  of  one  who  dies  leaving  no  son   (grandson,  and  great- 
graiidson) ;   if  there  be  no  such   daughter,  the  married  {e) 
daughter  shall  inherit.f 

{e)     By  the  term  "  mant'eci "   is  here  meant  the  daughter  who  Explanation 
has  a  sou,  or  who  is  capable  of  bearing  a  son  ;  and  not  the  daugh- 
ter who  is  barren,  or  who  is  a  sonless  widow.      See  Dd.   £hd., 
Chap.  XI,  Sect,  ii,  §  1—3. 


Annotations. 


54.  According  to  the  doctrine  of  the  Bengal  school,  the  unmarried 
daughter  is  first  entitled  to  the  succession. — Macn.  H.  L.,  Vol.  I, 
page  21. 

•  Dd,  Era.  Sang-,  Sect,  iii,  §2;— i?a.  Ta,,  Sana.,  p.  54;— Co/e6.  Dig., 
Vol.  UI,  p.  490. 

t  Cited  in  Dd.  Bhd.,  Chap.  XI,  Sect,  ii,  §  4 ;— 2>4.  Era,  Sang.,  Sect,  iii, 
1 2;  OoUb.  Dig.,  Vol.  HI,  p.  490;— i>d.  To.,  Sans.,  p.  64. 
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Authority.  Devala  :— Of  him,  who  leaves  no  appointed  daughter, 
(nor  son,)  the  dharma-Jd  (/)  maiden  daughter,  of  his  own 
tribe  (ff),  shall,  like  a  son,  take  the  inheritance,* 

Explanation.  (/)  Dhmma-jd,]  Daughter  of  the  body  and  born  of  a  legally 
married  wife  of  the  same  tribe  with  himself. — See  Ourasa.  Ante, 
page  14. 

Explanation.        (g)     "  Of  his  own  tHbe  " — that  is,  bora  of  a  wife  of  the  same 
tribe  with  himself. 

Authority.  RisHYA-SRiNQA : — The  maiden  daughter  of  a  person  who 
dies  leaving  no  male  issue,  offers  the  funeral  cake  to  his 
manes, — See  Shvddhi'tattwa. 

Remark.  If  the  maiden  daughter,  in  whom  the  succession  has 
vested,  and  who  has  been  afterwards  married,  die,  the  estate 
which  was  hers,  becomes  the  property  of  those  persons,  the 
married  daughter  or  others,  who  would  regularly  succeed  if 
there  were  no  such  (unmarried  daughter)  in  whom  the  inherit- 
ance vested,  and  in  like  manner  succeed  on  her  demise  after 
it  has  so  vested  in  her.  It  does  not  become  the  property  of 
her  husband  and  other  heirs :  for  that  text,  (which  is  declara- 
tory of  the  right  of  the  husband  and  the  rest)  is  relative 
exclusively  to  a  woman's  separate  property  {stri-dlian). — Dd. 
Bhd,,  Chap.  XI,  Sect,  ii,  §  30. 

Remark.  The  maiden  daughter,  in  whom  the  succession  has  vested, 
and  who  has  been  afterwards  married,  may  die  leaving,  or 
without  leaving,  a  son ;  in  the  second  case,  the  succession 
of  the  sister  who  has,  or  is  capable  of  having,  a  son,  is 
indisputable.  In  the  first  case,  however,  SRf-KRiSHNA 
TakkIlankAua  is  of  opinion  that  if  the  maiden  daughter 
(vested  with  the  succession,  and  afterwards  married)  die 
leaving  a  son,  that  son  alone  should  succeed.  But  JfMiiTA- 
vAhana  and  the  rest  seem  to  be  of  opinion  that,  whether  the 
maiden  daughter  vested  with  the  succession,  and  afterwards 
married,  die  leaving  or  without  leaving  a  son,  in  either  case 
her  sister  who  has,  or  is  likely  to  have,  a  son,  is  entitled 
to  succeed  ;  for  had  it  been  the  case  that,  on  the  death  of 
the  said  daughter,  her  surviving  son  was  alone  entitled  to 
inherit,  these  authors  would  certainly  have  laid  it  down  as  a 
particular  rule.  In  truth,  the  opinion  of  SRf-KRiSHNA  is 
not  consistent  with  justice  and  reason,  as  in  that  case^ 
»  during  the  existence  of  the  daughter  who  has,  or  is  capable 
of  having,  a  son,  the  daughter's  son,  whose  title  is  posterior 
to   that  of  the  daughter,  shall  succeed  before  her,  without  a 

♦  Cited  in  Dd.  «Ai.,  Chap.  XI,  Sect,  ii,   §  6  \—DL  Era.   Sang.,  Sect,  iii^ 
para.  1 ;— (7a(<6.  Dig.,  Vol  HI.  pp.  490  and>91. 
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positive  text  declaratory  of  his  title;  and  the  other 
dai^hter^s  sons^  who  equally  confer  benefits  on  their  ^nd- 
{ather  by  presenting  the  oblation  of  food  and  libation  of 
water,  shall,  without  a  just  cause,  be  excluded.*  The  opinion 
d  JiMi^TA-yiHANA,  the  founder,  as  well  as  the  highest 
sathority,  of  the  Bengal  school,  should,  therefore,  prevail  in 
practice ;  for  YIjnavalkya  declares :  "  If  two  texts  difEer, 
roLson  (or  that  which  it  best  supports)  must  in  practice 
prevail/'t 

SbI-kbishna  TabkAlankAra.  by  laying  down  in  his  com-  Bemark. 
mentary  on  the  Ddya-bfiaga,  that  ^  if  there  be  no  widowj 
the  daughter  inherits ;  in  the  first  place,  a  maiden  daughter ; 
or  on  fa^ure  of  such,  an  affianced  daughter,  but  if  there  be 
none,  a  married  daughter,'  hais  made  a  distinction  in 
respect  of  succession  between  the  daughter  who  is,  and 
the  daughter  who  is  not,  betrothed.  Although  this  doctrine  is 
not  laid  down  by  any  other  authority,  yet  it  does  not  appear 
to  be  inconsistent  with  reason, — for  when  under  authority  of 
a  text  of  GouTAHA,  such  distinction  is  made  in  the  succes- 
sion to  the  Strir-dhan,  then  according  to  the  maxim—-"  The 
sense  of  the  law,  ascertained  in  one  instance,  is  applicable 
in  others  also,  provided  there  be  no  impediment,'^  j:  it  cannot 
be  regarded  as  untenable.  §     Consequently,— 

65*    If  there  be  no  maiden  daughter,  then  the  FyavoaOi. 
daughter  who  has^  and  the  daughter  who  is  likelj 
to  have,  a  son,  equally  succeed.  || 

Vide  Precedents,  pages  161—163, 169, 190-192, 


AjinotationB. 
65,  59, 60.  If  there  bono  maiden  daughter,  the  daughter  who  haa^ 
ind  the  daughter  who  is  likely  to  have,  male  iesue,  are  together 
entitled  to  the  Bucceasion,  and  on  failure  of  either  of  them,  the  other 
takes  the  heritage.— Macn.  H.  L.,  VoL  I,  p.  21, 

*  Sir  William  Macnaghten,  3fr.  Eiberling,  and  a  few  Judges  of  the  High 
Odot^  have  followed  the  above  opinion  of  Saf-KRiaHNA  TarkIlankIba,  per* 
htpi  without  ooosulting  Jfiii^TA-YiCHANA  azid  the  rest.— See  the  precedent 
and  the  remarka  thereon  at  pp.  165—167. 

t   Vide  CoUb.  Dig.,  Vol.  Ill,  p.  605. 

X  Da.  Bh&.,  Chap.  Ill,  Sect,  ii,  §  81  Annotation  ;—Coleb.  Dig.,  Vol.  IT, 
p*  18.    See  Precedents,  pp.  200—203. 

I  Although  Sir  William  Macnaghten  in  his  Hindfi  Law,  (Vol.  I,  p.  21)  dis* 
^prorea  of  the  above  distiuotion  J^y  saying,  *'  this  doctrine  is  not  concurred 
in  by  any  other  authority,"  yet  since,  in  the  2nd  volume  of  the  same  work 
^40),  he  has  quoted,  among  the  approved  legal  opinions,  a  V^favatthd 
delivered  by  the  Court  Pandits  in  conformity  with  the  above  distinction, 
without  making  any  remark  as  to  the  impropriety  thereof,  he  must  be  con- 
iidandto  have  afterwards  acquiesced  in  it.  See  Precedents,  p.  188. 
^1  D&.  Bka,,  Chap- XI,  Sect,  u,  §  8  ;-.Z><i.  Kra.  Sang.,  Sect,  ii,  §4;— 
<^.  Dig.,  Vol.  lU,  pp.  490,  492;— i>fl.  Ta.,  Sana.,  p.  54, 
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Authoritj.  This  is  in  conformity  with  the  foregoing  text  of  ParI- 
SHARA*  and  the  following  text  of  Vrihaspati  : — ^'  Being  of 
equal  class  (A)  and  married  to  a  man  of  like  tribe  (i),  and 
being  virtuous  (j)  and  devoted  to  obedience,  she  (namely 
•  the  daughter)  whether  kritd  or  a-kritd  (k),  shall  take  the 
property  of  her  father  who  leaves  no  son,"(/)  See  Dd.  Bhd., 
Chap.  XI,  Sect,  ii,  §  8. 

(hj  "  Of  equal  class** — that  is,  belonging  to  the  same  tribe 
with  her  father.— /Wi.,  §  9. 

(i)  Married  to  a  man  of  like  tribe,']  ^Thin  is  intended  to  exclude 
one  married  to  a  man  of  a  superior  or  inferior  tribe.  For  the 
offspring  of  a  daughter  married  to  a  man  of  a  higher  or  lower 
olass  is  forbidden  to  perform  the  obsequies  of  his  maternal 
grandfather  and  other  ancestors  who  are  of  inferior  or  superior 
rank.  But  one,  married  to  a  man  belonging  to  the  same  olasSi 
confers  benefits  on  her  father  by  means  of  her  son. — Ibid, 

Vyavatthd.  66.  (j )  Being  virtuous.'^ — By  the  use  of  this 
termf  an  unchaste  daughter  is  excluded  from  the 
inheritance. 

Vide  Precedents,  pages  192, 198,  200—208. 

Beaaon.  It  having  been  laid  down  that  an  unchaste  widow  does 
not  inherit, J  a  fortiori^  a  daughter  who  is  inferior  to,  and 
whose  heritable  nght  is  weaker  than  that  of,  the  widow, 
cannot  inherit,  if  unchaste.*— Fici^  Precedents^  pages  104j 
181—185,  202,  203. 

Authority.  The  word  "  wife'^  (in  the  text  above  quoted§)  is  employed 
with  a  general  import :  and  it  implies,  that  the  rule  must 
be  understood  as  applicable  generally  to  the  case  of  a 
woman^s  succession  by  inheritance. — Dd,  Bhd.,  Chap.  XI, 
Sect,  ii,  §  81. 

SxpUnation*  (k)  'JTrt^tf'— that  is,  appointed  to  continue  the  male  issue. 
*  A-kritd  * — not  so.  The  term  Putti^ikd-puttra  signifies  either  a  son 
of  the  appointed  danghter,  as  is  said  bj  Yashishtha :  ''This  dam* 
sel,  who  has  no  brother,  I  will  give  unto  thee,  deoked  with  orna- 
ments :  the  sou,  who  may  be  born  of  her,  shall  be  my  son ;"  or 
that  term  may  signify  a  daughter  becoming  by  special  appoint* 
ment  a  son ;  accordingly  she  is  mentioned  also  by  Yashishtha  ^'  a 
son  second  in  rank  :  that  is,  the  appointed  daughter  is  cousidered 
to  be  a  son  second  in  rank." — Mitdkshard,  According  to  JfutrSAr 
VAhana — The  appointed  danghter  is  as  it  were  a  son  (puttra)  : 
and  her  son  is  deemed  a  son's  son  (pouttra)  ;  and  her  father,  to 
whom  he  (thus)  appertains,  becomes  graudsire  of  son's  sou. — See 
Dd.  Bhd.y  Chap.  X,  $  3. 


*  Cited  at  page  68. 
t  AnU  page  36. 


t  Used  in  the  above  text  of  Yribabpati. 
§  That  is  in  the  text  of  EIttItana  cited  at  page  48. 
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(I)    The  expression  "  no  son  "  (here)  implies  the  failure  of  son,  ^p]aii»tlpn« 
grandson,  great-graudeon,  and   wife ;  since  the   daughter's   right 
accrues  on  failure  of  these. — SBf-KRisHNA's  Commentary  on   the 

S7.    The  daughter  who  is  barren  or  who  is  a  Vyainuths. 
sonless  widow  is  not  competent  to  inherit^  notwith- 
standing the  failure  of   the  daughter    who    has, 
and  the  daughter  who  is  capable  of  having,  a  son.* 

Vide  Precedents,  pages  161—165,  181,  190,  191. 

*^  Becaose  they  cannot  confer  benefit  (on  their  deceased  Reaaon. 
bther)  by  presentation  of  the  pdrvana  oblation  through  their 
Bons.'^  This  opinion  of  Dikshita  has  been  respected  even  by 
the  author  or  Ddya-hhaga. — See  Da.  Kra.  Sang.,  Sect,  iii, 
para.  5. 

Jini^TA-vlHANA  : — The  doctrine  should  be  respected,  which  Authority. 
DxKSHiTA  maintains;  namely,  that  a  daughter,  who  is 
mother  of  male  issue,  or  who  is  likely  to  become  so,  is 
competent  to  inherit ;  not  one,  who  is  a  widow,  or  is  barren, 
or  f^ils  in  bringing  male  issue  as  bearing  none  but  daughters, 
or  from  some  other  cause.— Z>(i.  Bhd,,  Chap.  XI,  Sect,  ii, 
para.  3.     So,^- 

68.     Neither  the  daughter  whose  son  is  dead,  ^y«<w«w. 
but  who  has  a  son's  son,  nor  she  who  has  a  female 
issue,  inherit,   though  they  were  not   barren.*— 
Coleh.  Dig.,  Vol.  Ill,  p.  491. 

Vi4e  Precedents,  pages  161 — 165. 

The  above  is  founded  or  derived  by  Jagan-nItha  on  or 
from  the  text  of  NIeada  and  its  interpretation  by  JiMiJTA- 
vAhana  already  quoted  (at  pp.  61,  6^).  See  Caleb,  Dig., 
Vd.  Ill,  p.  491. 

^69.     If   there  be  several  daughters  capable  of  yyavoHhd. 
inheriting,   they  collectively    take    their    father's 
heritage,  or  divide  it  among  themselves. 

Vide  Precedents,  pages  16^,  168,  169—186. 


Annotations. 

67, 56.  Under  no  circomstances  the  daughters,  who  are  barren,  or 
widows  destitute  of  male  issue,  or  the  mothers  of  daughter  only, 
inherit  the  property. — Macn.  H.  L.,  Vol.  I,  p.  21. 

69.  Bat  if  there  be  more  than  one,  they  will  divide  it,  and  take 
shares. —  Vyav.  Mayii,^  Chap.  II,  Sect,  viii,  §  9. 

•  JDd.  Kr^    Somg.,  Sect  iii,  §   5 ;— Z>d.  BM.^  Sect,  ii,  8  3  ;-*Blb.  In., 
ptee76. 
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Aatborlty.  jf  the  daughters  competent  to  succeed  be  numerous,  a 
distribution  should  be  made  among  them.— Coic6.  Dig., 
Vol.  Ill,  p.  498. 

60-  Upon  the  death,  natural  or  civil,  of  any 
of  the  daughters  in  whom  succession  had  vested, 
the  surviving  daughter  or  daughters  take  the 
portion  of  the  patrimony  inherited  and  vacated  by 
the  deceased,  not  the  daughter's  son  and  the  rest.* 

Vide  Precedents,  pages  168,  169—186,  192,  198. 

Because  daughters'  sons  being  posterior  or  inferior  to 
daughters,  their  suecession  has  been  ordained  in  default  of 
daughters. 

Further,  upon  the  death,  natural  or  civfl,  of  any  of  the 
daughters  who  inherited  their  patrimony,  the  surviving 
daughters  are  alone  entitled  to  the  portion  of  the  patrimony 
inherited  and  vacated  by  their  deceased  sister,  and  not  the 
son  of  the  deceased  daughter,  because  a  daughter  being 
nearer  than  a  daughter's  son,  the  latter  cannot  ii^erit  so 


Annotations. 


00.  On  the  decease  of  one  of  them,  whether  they  have  male  issue 
or  not,  the  estate  devolves  on  the  surviving  daughter  ;  and  it  is  not 
till  after  the  death  of  all  these  daughters  that  the  estate  goes  to  the 
next  heir  of  the  father.— Elb.  In.,  page  76. 

•  In  the  case  where  two  daughters  succeeded  to  theu*  other's  estate,  aacl 
one  of  them  died  leaying  her  sister  then  a  childless  widow,  and  a  son,  a 
question  may  arise  whether  the  property  inherited  by  the  deceased  woman 
would  be  taken  by  her  son,  or  would  devolve  upon  the  sister  though  then 
disqualified  to  inherit*  There  are  opinions  both  ways ;  some  lai^yers  are  of 
opinion  that  tlie  surviving  sister  being  a  childless  widow,  and  (therefore)  in- 
competent to  inherit,  the  property  should  devolve  on  the  son  of  the  deceased* 
But  others  maintain  that  the  surviving  sister's  being  disqualified  to  inherit  at 
the  time  of  her  sister's  death  is  no  bar  to  her  taking  her  father's  property  left 
by  the  sister,  because  she  does  not  inherit  her  sister's  property  so  that  her 
disqualification  at  the  time  of  her  death  should  be  taken  mto  consideration  i 
(and  the  fact  of  its  being  her  father's,  and  not  her  sister's,  property  is  mani- 
fest from  her  not  having  had  absolute  proprietary  right  over  it,  but  only  a 
restricted  interest  therein,  as  well  as  from  its  devolving  on  her  father^  heirs 
and  not  on  her  own  heirs ;)  and  because,  like  wives,  the  two  daughters  were» 
in  the  legal  sense,  held  to  be  one  and  the  same  heir  collectively  suooeedinff 
to,  and  holding,  their  father's  property,  which  on  the  death  of  one  woula 
of  course  remain  in  the  hands  of  the  other.  This  (latter)  opinion  is  main- 
tained by  the  High  Court  in  its  Original  Jurisdiction.  See  case  No.  66  of 
1865 — Boidj/a-Ndth  SeU,  plain tifif,  v.  Durgi-charan  Bcudk^  decided  on  the 
28th  of  February  1865,  by  the  Hon'ble  W.  Morgan  who  consulted  the  Hon*blo 
8hambhu-nath  Pandit  on  the  point  in  question.  The  latter  opinion  haa 
also  been  adopted  by  the  Privy  Council.— Fh^  Precedents,  pages  168-1-180^ 
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long  as  tliere  exists  a  single  dangbter  competent  to  inherit. 
Should  it  be  asked^  how  it  is  that  a  son's  son  whose  father 
is  dead  inherits  his  grandfather's  estate  simultaneously  with 
his  paternal  uncle?  The  answer  is:  He  does  so  under 
special  texts  to  that  efEect^  and  there  is  no  text  ordaining 
Ihat  a  daughter's  son  whose  mother  is  dead  should  inherit 
his  maternal  grandfather's  property  simultaneously  with  his 
mother's  sister. 

61.  The  riglit  once  vested  in  a  daughter  does  ^y««w«M. 
not  cease  until  her  death,  natural  or  civil,*  not- 
withstanding  she  hecome  barren  or  a  sonless  widow 

who  bore  daughters  only. 

Vide  Precedents,  pp.  168,  169—180, 

Because  being  barren  or  a  sonless  widow  is  not,  like  civil  Rm0<»^ 
deatiii,  a  cause  of  destroying  heritable  right  already  accrued 
and  vested.^ 

62.  The  daughter,  too,  without  a  legal  neces-  vyavoMths. 
dty  or  any  of  the  acts,  religious  or  secular,   men- 
tioned in  the  widow's  succession,!  is  incompetent  to 

make  a  gift,  mortgage,  or  sale  of  the  property  in« 
herited  by  her,  but  is  to  enjoy  it  with  moderation 
mitil  her  death.  After  that,  her  £ather's  (next)  heirs 
will  take  it. 

Vide  Precedents,  page  86, 179, 182—186. 

As  a  daughter  is  inferior  to  a  widow,  or  her  right  is  Beaion, 
weaker  thim  that  of  a  widow,  it  necessarily  follows  that  she. 


Annotations. 


62.  In  default  otthe  widow,  the  daughter  inherits,  bat  neither 
b  her  interest  db8olute.^Macn.  H.  L.,  Yol.  I,  p.  21. 

62.  As  the  daughter's  right  to  sacoeed  is  inferior  to  that 
of  the  widow,  it  necessarily  follows  that  she  too  is  only  to  enjoy  the 
property,  and  that  she  is  sabject  to  the  same  restrictions  in  the  use 
of  it  as  the  widow.  On  her  death,  the  estate  goes  to  her  father's 
next  heir.— Elb.  In.,  Sect.  171. 


^  See  mUc  pp.  S^IO,  and  the  Chapter  on  Exdusion  from  Ioheritance« 
t  ilnte  pages  52->54. 
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in  the  disposal  of  her  father's  heritage^  is  subject  to  the  same 
restrictions  and  liberties  as  a  widow  is  in  the  disposal  of  her 
husband^s  heritage. 

In  other  words^  the  next  heir  of  the  fcnrmer  owner  beiogf 
entitled  to  inherit  the  property  inherited  and  vacated  by  a 
widow^  it  has  been  determined  that  the  word  widow  {patni) 
is  employed  with  a  general  import ;  and  the  rule  on  the 
above  point  laid  down  in  the  widow's  succession^  must  be 
understood  as  applicable  generally  to  the  case  of  a  woman's 
succession  to  inheritance. —  Vide  Precedents,  pages  104,  181, 
182,  183,  184,  185,  a02,  203,  209. 

Authoiitj.  Since  it  is  shown  by  the  text  '*  let  her  enjoy  with  modera- 
tion the  property  of  her  lord :  after  her  let  the  heirs  take 
it,"*  that  on  the  decease  of  the  widow  in  whom  the  sue- 
cessicoL  had  vested,  the  legal  heirs  of  the  former  owner  who 
would  inherit  his  property  if  there  were  no  widow  in  whom 
the  succession  had  vested,  namely,  the  daughters  and  the 
rest,  succeed  to  the  wealth ;  therefore,  the  same  rule  (con- 
eeming  the  succession  of  the  former  possessor's  next  heirsf) 
is  inferred,  a  fortiori,  in  the  case  of  the  daughter  and  grand- 
son (daughter's  son)  whose  pretensions  are  inferior  to  the 
wife's.  Or  the  word  '^  wife"  (in  the  text  above  quotedj)  is 
employed  with  a  general  import;  and  it  implies,  that  the 
rule  must  be  understood  as  applicable  generallv  to  the  case 
of  a  woman's  succession  by  inheritance.r*<-JJ]in9rTA-vlHAirA. 
Da.  Bhd.,  Ch.  XI,  Sect,  iii,  §  80,  31.  Vide  Pwoedento, 
pages  86,  104,  203,  204. 

'^JfMi^TA-viHANA  only  says  that  wealth  which  has  devoWed 
on  a  daughter  goes  after  her  (death)  to  the  heir  <^  her  father ; 
he  has  not  expressly  affirmed,  that  a  daughter  shall  not  alien  an 
estate  which  has  devolved  to  her  :  but  if  it  be  said,  the  general 
maxim,  *  that  after  a  womarif  the  legal  heirs  (of  the  former  male 
proprietor),  take  the  estate/  cannot  be  deduced  without  establish- 
ing a  general  rule  that  a  woman  shall  merely  enjoy  an  estate 
which  has  deTolyed  on  her ;  it  then  follows  that  such  is  his 
meaning,  but  not  otherwise."— Jag ak-nAtha.  (See  Goleh,  Dig., 
Vol.  Ill,  p.  497.)  The  passage  immediately  preceding  shows, 
however,  that  this  remark  of  Jagan-nItha'b,  as  far  as  it  respects 
JlMi^TA-vlHANA,  is  not  acourate. 

Authority.  In  the  phrase  '^  The  widow  {patni)  will  enjoy  the  pr(^)erly 
with  moderation,  until  her  death  ''§— the  word   ^ patni*  is 

*  See  ante  page  43.  f  SBf-KBiSBNA. 

t  That  is  in  the  text  of  KivT^TARA  quoted  at  |wge  48. 
§  Oontained  in  the  text  of  KIttXtaxta  oited  at  page  43. 
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pAi  as  ab  dxample^  it  embraces  all  of  those  females  who  are 
entitled  to  iiiherit.-^SEi-KRisHNA^s  Commentary  on  the 
Daya-bhdga,  Sanskrit^  page  205. 

The  modes  of  succession  of  females  (  entitled  to  inherit )  Authority. 
Idng  alike^  it  is  to  be  held  that  the  heir  of  the  former  (male) 
dwner   succeeds  to  the  property  of    an  inheritrix;  conse- 
^ntly^  the  word  ^pcUni^  intends  tmj  female  entitled  to 
inherit  ^/&u2» 


SECTION    III. 


On  Daxjghtbb's  Sok's  Sight  of  Svccxssioh. 

63.     On  failure  of  the   qualified   daugliter(a),  ^jw«<w* 
tiie  Buecessioii  devolves  on  the  daughter's  eon.* 

Vide  Precedents,  pages  198 — 198. 

(a)    By  the  expression  ''on  failure  of  the  qualified  daughter"  Explanation* 
is  here  meant  the  failure  of  the  maiden   daughter,   the   daughter 
vho  has,  and  the  daughter  who  is  likely  to  have,  a  son  ;  since  the 
daughter's   son   iuherits  notwithstanding  the  existence  of  the 
daughter  who  is  barren  or  a  sonless  widow. 

Vrihaspati  :— As  the  ownership  of  the  father's  wealth  Autiiority. 
devolves  on  her  (the  daughter),  although  kindred  exist,  so 
her  son  likewise  becomes  the  owner  of  his  mother's  (and) 
maternal  grandfather's  estate. — Cited  in  Vir.  Mi,,  (Sans.), 
p.  206;  and  Ki.  Chi.,  (Sans.)>  p.  153.  See  P.  C.  Tagore's 
Translation,  page  294. 

As  by  means  of  the  oblation-cake  offered  by  her  son,  a  Explanation, 
daughter  inherits  her  father's  estate,  so  by  the  presentation 
of  the  same  oblation-cake,  her  son  also  becomes  the  owner  of 
his  maternal  grandfather's  estate,  although  kindred,  that  is^ 
the  father  and  the  rest,  exist.  Such  is  the  meaning.— •  Fir. 
Mi.,  (Sans.),  p.  205. 


Annotations, 
63.    According  to  the  law  of  Bengal  and  Benares,  the  daughter's 
sons  inberit  in  default  of  the  qualified  daughters  ;  but  the  right  of 
daaghter^B  sons  is  not  recognized  by  the  Mithild   school — Macn. 
a  L.,  Vol.  I,  p.  23. 

•  m.  KrcL  8€mg.,  Ohap.  I,  Sect,  iv,   §  1  ;— W.  BU.,  Ch.  XI,  Sect,  ii, 
ptrtB.  17&19  ;— Cofoft.  Dig*,  Vol  III,  p.  4»8  j— Elb.  In.,  p.  77- 
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Authority.  Manu  :— By  that  male  chOd,  whom  a  daughter,  whether 
formally  appointed  or  not,  shall  produce  from  a  husband  oE 
equal  class,  the  maternal  grandfather  becomes  grandsire  of  a 
son's  son  (b) :  let  that  son  ofEer  the  oblation«cake  and  possess 
the  inheritance.— Chap.  IX,  v.  ISO. 

Bxplaaation.  (&)  ^'  'Hie  grandsire  of  a  son's  son  " — by  this  it  is  intimated 
that  as  in  default  of  a  son,  the  son's  son  takes  the  heritage  of  his 
paternal  grandfather,  so  in  de&ult  of  a  daughter,  the  cUiughter^a 
son  (inherits  the  property  of  his  maternal  grandfiither). —  Fir.  Mi^ 
(Sans.),  p.  205. 

Authority,  Manu  : — Let  the  daughter's  son  take  the  whole  estate  of 
the  father  (c)  who  leaves  no  son  (d^ ;  and  let  him  ofEer 
two  funeral  oblations ;— one  to  his  own  father,  the  other  to  his 
maternal  grandfather* — Chap.  IX,  v.  132. 

Kxplaxution.  ^^^  u  Qf  t^e  father  "-that  is,  of  the  fether  of  the  mother.— 
Da.  Era.  S<mg,^  Sect,  iv,  §  1. 

Explanation.  ^^^  rj,j,^  ^^  « leaving  no  son  "  is  here  used  to  signify  fafluro 
of  heirs  as  far  as  the  daughter,  otherwise  it  contradicts  the  text 
of  YiJNJLVALKTA,  (<<  The  wife,  and  the  daughters,**  &c.  Ante 
page  29,)  and  also  the  texts  of  other  sages.— See  Dd.  Era.  Sang^ 
Sect,  iv,  §  1. 

Authority.  Manu  : — Between  a  son's  son  and  the  son  of  a  daughter 
there  is  no  difference  in  law ;  since  their  father  and  mother 
both  sprung  from  the  body  of  the  same  man. — Chapter  IXj 
verse  133. 

Vishnu  : — If  one  die  leaving  neither  son  nor  grandson^ 
the  daughter's  son  shall  inherit  the  estate;  (for,  by  consent 
of  all,)  the  son's  son  and  the  daughter's  son  are  alike  (1)  in 
respect  of  the  celebration  of  obsequies.^ 


Annotations. 


(1)  Here  the  equality  contemplated  between  a  son's  son  and  a 
daughter's  son  must  be  understood  to  be  an  equality  in  point  qf 
efficacy,  both  the  sons  being,  in  their  nature,  unequal.  There  is  no 
equality  between   them  in  point  of  clearing  off  the  debts  and 


'  ua*  una.,  uaap.  jli,  oecu  u,  s  20  ,— uo^o.  JLrig.,  voi*  ill.  p.  ^yo.  rma 
text  is  not  found  in  the  iuBtitutes  of  Vishnu.  It  is  cited  in  the  Di^n-hhAffct 
and  J)dytk4aUwa  on  the  authoritity  of  Qovinda-rajn^t  quotatiou* 
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The  maiden  daughter,  married  dangbter,  and  daugh-  Authoriij, 
Ws  8on,  are  all  signified  by  the  plural  term  *'  danghters^' 
m YijNAvALKYA^S  text: — "The  wife  and  the  daughters/' 
fcc,  (Ante,  p.  29.)  As  the  word  "  son/'  in  the  phrase  *^  who 
departed  for  heaven  leaving  no  son,''  intends  male  issue  down 
to  the  great-grandson,  since  he  is  equally  a  giver  of  obla- 
tions, so  does  the  term  "daughters"  comprehend  the 
daughter's  son,  for  he  also  is  the  giver  of  oblation-cakes.— 
Di.  BU.,  Chap.  XI,  Sect,  ii,  §  27. 

Therefore  the  succession  of  the  daughter's  son,  on  failure  of  Condiudoa. 
daughters,  as  affirmed  by  Vishwa-riJfa,  Jitendriya,  Bhoja- 
DSVA,  and  Govinda-rAja,  should  be  respected. — Ibid.,  §  29. 

64.    If  there  be  sons  of  more  than  one  daughter,   FyovoKiu. 
they  take  per  capita,  and  not  per  stirpes. 

Vide  Precedentib  pages  193,  194 


AnnotationB. 


iuheritiiig  the  assets  of  the  deceased ;  it  being  declared — "  Debts 
most  be  paid  by  sons  and  sons'  sons."  ReferriDg  to  a  grandfather^s 
property,  it  has  farther  been  declared — *'  The  ownership  of  the 
father  and  son  is  the  same  in  it."  The  superiority  of  a  son's  son 
heing,  bj  these  texts,  declared  in  respect  of  assets  and  debts,  the 
eqoality  contemplated  by  the  text  of  N^rada,  above  qnoted,  be- 
tween a  son's  son  and  a  daughter's  son,  must  be  understood  to 
consist  in  conferring  benefits  not  temporal,  that  is,  in  the  perform- 
ance of  iSAnWd^*  ;  it  being  declared  by  Vishnu— "  In  offering 
oblations  to  the  maneSf  the  daughter's  sons  are  considered  as  son's 
aons."  The  daughters,  therefore,  stand  conspicuous  in  the  line 
of  succession  by  reason  of  their  conferring  benefits  by  means  of 
their  descendants. — Smri,  Chan.,  Chap.  XI,  Sect,  ii,  CI.  10. 

Although  (in  the  text  of  Vrihat  Vishnu,)  the  father  is  said 
to  inherit  the  property  of  a  sonless  man,  in  default  of  the 
daughter,  yet,  as  reasons  have  already  been  shewn  why  the 
daughter's  son  should  inherit  in  default  of  the  daughter,  it  must  be 
aodsrstood  that  the  succession  of  a  father  does  not  come  until  the 
failure  of  daughter's  sons.  It  must  further  be  noticed  that  a 
daughter's  son  being  connected  with  the  line  of  the  daughter  her- 
ielf,  a  separate  mention  of  him  in  the  order  of  heirs  was  considered 
unnecessary  by  Vri/uU  Vishnu.— iSwn*.  Chan.,  Chap.  X,  Sect,  iii, 
Clause  10. 

64.  If  there  be  sons  of  more  than  one  daughter,  they  take  psr 
capita^  and  Bot,  as  sons^  sons  do,  per  «<tfy«.— Macn.  H.  L.,  Vol.  I, 
IwgeSS. 

J 
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Authority.  If  the  daugtters*  sons  be  numerous,  a  distribution  must 
be  made :  the  shares  shall  be  equal  and  inherited  per  capita, 
and  not  per  stirpes. — Coleb.  Dig.,  Vol.  II,  p.  50^. 

Illustration.  For  instance, — if  there  be  two  sons  of  one  daughter, 
and  three  of  another,  five  equal  shares  must  be  allotted : 
they  shall  not  first  divide  the  estate  into  two  parts,  and 
afterwards  allot  one  share  to  each ;  for  such  a  mode  of  dis- 
tribution is  onli/  ordained  in  partition  among  the  sons  of 
sons :  and  the  reasoning  is  not  equal,  for,  a  son^s  son,  whose 
own  father  is  dead,  receives  a  share  from  his  uncle  ;  but  the 
daughter's  son,  whose  mother  is  deceased,  does  not  receive 
a  share  from  his  mother's  sister. — Coleb.  Dig.,  Vol.  Ill, 
page  501. 

Vyavoithd.  65.  On  tbe  death  of  a  daughter's  son,  who  has 
received  the  heritage  of  his  maternal  grandfather, 
his  own  son  or  other  heir  takes  the  estate  inherited 
by  him,  because  it  had  become  the  property  of  his 
ancestor ;  and  not  tbe  heirs  of  the  maternal  grand- 
father.—(7o/e6.  Dig.,  Vol.  Ill,  p.  502. 

Vide  Precedents,  pages  193,  194. 


SECTION    IV. 

ON  THE  SUCCESSION  OP  PARENTS  AND  THEIR  ISSUE. 


On  the  Father's  right  op  succession. 

vyavatihd.      66.     On  failure  of  the   daughter's  son  fa),  the 
succession  devolves  on  the  father.  ♦ 

Vide  Precedents,  pages  193,  194,  199. 

Reason.  Because,  he  confers  benefit  (on  the  deceased  son)  by  pre- 
sentation of  two  oblation- cakes,  (one  to  the  grandfather,  and 
the  other  to  the  great-grandfather  of  that  son,)  in  which  the 
deceased  participates. — Da.  Kra.  Sang.,  Chap.  I,  Sect,  t,  §  1, 


Annotations, 


66.    In  default  of  danghters*  sons,  the  father  inherits  according 
to  the  law  as  current  in  Bengal. — Macn.  H.  L.,  Yol.  1,  p.  25. 

•  Di.  BM.,  Ch.  XI,  Sect.  8,  para.'l,  p.  194  ;— D(j.  Kra.  Sang.,  pp.  11,  22  ;— 
CoUb,  Dig.,  Vol.  ni,  p.  60ii  ^Dd.  T.,  Sans.,  p.  5i  :— Elb,  In.,  p.  77. 
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The  texts  of  Vishnu  and  YAjnavalkya,  cited  at  pages  Authority. 
29  and  30. 

After  partition^  if  a  son  die  leaving  no  son  f J),  the  father  Authority, 
takes  the  (deceased  son's)  property.^ — KItyAyana. 

^a)  Here  the  expression  "failure  of  daughter's  sou"  means  Explanation. 
the  circumstance  of  a  daughter's  son  not  being  born,  as  well  as 
the  failure  of  such  daughter's  son  as  was  not  vested  with  the 
succession,  since  on  failure  of  a  daughter's  son  vested  with  suo- 
oession,  his  own  heir  shall  succeed  to  the  estate  (and  not  the  heir 
of  the  former  owner). 

(hj  Here  the  term  "  leaving  no  son  "  comprehends  the  failure 
of  heirs  as  £eir  as  the  daughter's  son. 

If  there  be  no  daughter's  son,  the  succession  devolves  on  Authority. 
the  father,  and  not  on  the  mother  (before  the  father) ;  nor 
at  once  on  both  parents.  For  that  is  contrary  to  Vishnu's 
text — "  If  there  be  none,  it  belongs  to  the  father ;  if  he 
be  dead,  it  appertains  to  the  mother."  (Ante,  p.  30.) — Dd. 
Bhd,,  Chap.  XI,  Sect,  iii,  §  1. 

JiMOTA-viHANA : — This  is  a  result  too  of  reasoning : — That  the  Authority. 
father's  right  of  succession  should  be  after  the  daughter's  son, 
and  before  the  mother,  because  the  father  is  preferable  to  the 
mother  and  the  rest,  because  he  presents  (personally)  to 
others  two  oblation-cakes  in  which  the  deceased  participates ;  and 
his  superiority  is  indicated  in  a  passage  of  Manu  :  '^  In  a  compari- 
son of  the  male  with  the  female  sex,  the  male  is  pronounced 
superior"  (9.  35) ;  and  in  the  term  '^pitarou,  both  parents,"  the 
priority  of  the  father  is  indicated  :  for  the  father  is  first  suggested 
by  the  radical  term  *pi(ri;*  and  afterwards  the  mother  is  inferred 
from  the  dual  number,  by  assuming,  that  one  term  (of  two  which 
composed  the  phrase)  is  retained ;  and  because  the  prior  suc- 
cession of  the  mother  would  contradict  the  text  of  Vishnu  :  "If 
there  be  none,  it  belongs  to  the  father ;  if  he  be  dead,  it  apper- 
tama  to  the  mother." — JDd,  Bhd ,  Chap.  XI,  Sect,  iii,  §  3. 


The  reading  approved  of  by  JlMiJTA-viHANA  must  be  followed 
in  the  text  of  Vishnu,  {ante  p.  30) ;  for  YAjnavalkya  declares  : 
**  if  two  texts  differ,  reason  (or  that  which  it  best  supports)  must 
in  practice  prevail,  when  the  reason  of  law  can  be  shown." — Vide 
Cold>.  Dig.,  Vol.  Ill,  p.  505. 

VicHASPATi  MiSBA,  (and  others)  by  adopting  a  different  read- 
ing in  the  text  of  Vishnu, — "The  wealth  of  him  who 
leayea  no  male  issue,  goes  to  his  wife  :  on  failure  of  her,  it  de- 
Tohes  on  daughters  :  if  there  be  none,  it  belongs  to  the  mother, 
if  she  be  dead,  it  appertains  to  the  father," — have  declared  the 
mother's  right  of  succession  to  precede  that  of  the   father.     This 

•  This  text  is  inaccurately  translated  in  Winch's  Ddya-kram<i'$angi'aha, 
Clup.  I,  Sect,  y,  S  h  ^d  Colebrooke's  Digeat,  Vol.  Ill,  p.  506.  * 


Remark. 
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is  not  oorreot  j  for  the  reading  established  by  the  original  text  of 
YisHHiT,  is  the  reverse  (of  that  which  they  have  adopted,) 
namely  :  "  If  there  be  none,  it  belongs  to  the  father ;  if  he  be 
dead,  it  appertains  to  the  mother."  It  has  also  been  thus 
transcribed  by  all  authors.  Besides,  the  other  reading  is  at 
variance  with  the  text  of  KiTTiTANA  above  cited. — Dd.  Ercu 
Sang.,  Sect,  v,  §  1,  2. 


On  the  Mothsr's  eight  of  succession. 

Tyavoithd.      g7.     In  default  of  the  father,  the  succession  de- 
volves on  the  mother.* 


Reason. 


Beaton. 


Vide  Precedents,  pages  199,  205—208, 213, 214, 233, 263. 

For,  the  mother  confers  benefits  on  the  deceased  owner  by 
the  birth  of  his  brother,  who  offers  three  funeral  oblations 
to  the  father,  grandfather  and  great-grandfather  of  the 
deceased  owner  in  ^hich  he  participates. — Dd.  Kra,  Sang., 
Chap.  I,  Sect,  vi,  §  2. 

Since  it  is  necessary  to  make  a  grateful  return  to  her, 
for  the  benefits  which  she  has  personally  conferred  by  bearing 
the  child  in  her  womb,  and  nurturing  him  during  his  in* 
fancy ;  and  also  because  she  confers  benefits  on  him  by  the 
birth  of  other  sons  who  offer  three  oblation-cakes,  in  which  he 
will  participate. — Dd.  Bhd.,  Chap.  XI,  Sect,  iv,  §  2. 

Authority.  If  the  father  be  not  living,  the  succession  devolves  on  the 
mother :  for,  immediately  after  propounding  the  father's 
right  to  the  estate,  Vishnu's  textf  declares :  "  If  he  be 
dead,  it  appertains  to  the  mother." — Dd.  Bhd.,  Chap.  XI, 
Sect,  iv,  §  1. 

VtIsa  : — ''  Ten  months  the  mother  bore  her  infant  in  her 
womb,  suffering  extreme  anguish,  fainting  with  travail  and 
various  pangs,  she  brought  forth  her  child.  Loving  her  son 
more  than  her  life,  the  tender  mother  is  (justly)  revered  :  who 
could  repay  her,  even  though  he  tried  a  hundred  years  1 '' 


Axmotations. 


67,  70.  Id  default  of  the  father,  the  mother  inherits.  Her  interest, 
however,  is  not  absolute,  bat  is  of  a  nature  similar  to  that  of  the 
widow.— Macn.  H.  L.,  Vol.  I,  p.  25. 

*  m.  MA.,  Ch.  XT,  Sect  4,  para.  1,  2 ;  See  Di.  Kra*  Sang.,  Chap.  I, 
Sect,  vi,  §  1;  m.  To.,  Chap.  XI.  §  28j  ColA,  Dig.,  Vol.  Ul,  ^  SOS;  JSih. 
In.,  p.  76. 

i  Ante  page  30. 
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Maku  : — ''A  mother  surpasses  a  thousand  fathers,  for  she 
bears  the  child  in  her  womb,  and  nourishes  it ;  therefore  is  a 
mother  most  venerable.  A  (mere)  Achdryya  surpasses  ten 
Upddkydyas :  a  father,  a  hundred  such  Achdryyaa ;  and  a 
mother,  a  thousand  (natural)  fathers/'     Nevertheless, — 

Hie  notion  that  the  mother's  right  should  precede  the 
father's,  because  she  is  pronounced  to  surpass  the  father 
in  the  degree  of  veneration  due  to  her,  must  be  rejected. 
For,  if  a  superior  title  to  veneration  were  the  reason  of  a 
right  of  inheritance,  the  succession  would  devolve  on  the 
spiritual  preceptor  before  the  father ;  since  it  is  said  ''  Of  him 
who  is  the  natural  parent,  and  him  who  gives  holy  knowledge, 
the  giver  of  the  sacred  science  is  the  more  venerable  father :" 
and  paternal  uncles  and  the  rest  would  inherit  in  preference  to 
a  younger  brother  or  a  nephew.  Therefore,  the  mother's 
right  of  succession  is  after  the  father. — Dd.  Bhd.,  Chap.  XI, 
Sect  iv,  §  8. 

The  author  of  the  Vivada-bhangdmava  has  founded  his 
opinion  almost  on  the  same  grounds.  He  says  : — ''  Title 
to  respect  is  no  cause  of  inheritance ;  were  it  so,  who  could 
take  the  estate  while  both  parents  exist?  But  bene- 
fits conferred  by  his  own  act,  and  near  relation  by  the 
funeral  cake,  are  the  grounds  on  which  rests  the  claim  of  an 
heir:  now,  the  father  is  superior  by  the  benefits  which  he 
confers ;  therefore  he  has  the  right  of  succession,  even  though 
the  mother  be  living." — Caleb.  Dig.,  Vol.  Ill,  p.  505. 

Such  is  also  the  opinion  of  the  other  authorities  of  the 
Bengal  school.— See  Dd.  Ta.,  Chap.  XI,  §  28,— Cofe*.  Dig., 
YoL  III,  p.  505,  and  the  other  law  books  of  this  country. 

The  terms  ''  mother,  &c."  bear  their  original  sense  of 
'his  own  natural  mother,'  '  father's  natural  mother,' and 
'grandfather's  natural  motiier.' — Dd,  Bhd.,  Chap.  XI,  Sect. 
vi,  §  8.     Consequently, — 

68.  A  step-mother  is  not  entitled  to  inheriit  yif^x9<uUid. 
from  her  rival's  son. 

Vide  Precedents,  pages  204,  205,  214. 

Since  the  term  '  mother'  intends  the  natural   parent,   it  Authority, 
cannot  also  mean  a  step-mother.    For  a  word  employed  once 
cannot  bear  the  literal  and  metaphorical  senses  at  the  same 
time. — Dd.  Bhd.,  Chap.  Ill,  Sect,  ii,  §  3. 

69.  The   mother^  if  unchaste,  is   not   entitled  ^ya«<u<M 
to  inherit 

Vide  Precedents,  pages  200—208,  283. 


Remark. 
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'R^^'otL  As  the  term  patni  (widow)  is  employed  with  a  general 
import  embracing  any  female  entitled  to  inheritance^'^  and  as 
an  adulterous  wife  or  widow  has  no  heritable  right,t  a  fortiori 
the  unchaste  mother  has  no  such  rights  her  right  beings 
weaker  than  that  of  a  widow.  Vide  Precedents,  pages  104, 
181—185,  202—204. 

VyavattJid.  70.  The  mother  too  without  a  legal  necessity 
or  any  of  the  acts,  religious  or  secular,  mentioned 
in  the  widow's  succession,  J  is  incompetent  to  alie- 
nate her  son's  heritage,  which,  after  her  enjoyment 
and  demise,  is  to  he  inherited  by  the  next  heir  of 
her  son,  and  not  by  her  own  heir. 

Vide  Precedents,  pages  36,  104,  202,  205—209. 

Because  the  mother's  heritable  right  being  inferior  to^ 
and  her  claim  weaker  than,  that  of  the  widow,  a  fortiori 
she  is  under  the  same  restrictions  as  are  imposed  Upon  the 
widow,  and  can  have  only  such  liberties  as  granted  to  her. 
See  Precedents,  pp.  104,  202,  203,  209,  212,  213. 


Reaaon. 


Succession  of  thb  father's  son,  grandson,  great- 
grandson  AND  DAUGHTER'S  SON,  &0. 

Vyavatthd.       71.     In  default  of  the  mother,  the  brother  takes 
the  heritage  of  his  brother.  § 

Vide  Precedents,  pages  215,  217,  225,  253,  263. 


Authoritj. 


Vyapa$th6. 


Authority. 


The  texts  of  YAjnavalkya  and  Vishnu,  cited  at  pages 
29  and  30.     However,— 

72.  Of  the  brothers  of  the  whole  blood  and  half 
blood,  the  former  inherits  to  the  exclusion  of  the 
latter. 

Vide  Precedents,  pages  215,  217—228,  263. 

Here  again  a  brother  of  the  whole  blood  has  the  first  title. 
])d.  Bhd.,  Chap.  XI,  Sect,  v,  §  9. 


Annotattons. 
71,  72.    In  default  of  father  and  mother,  hrothers  inherit — Macn. 
H.  L.,  Vol.  I,  p.  26. 

«  See  ante,  pages  66,  70. 

t  See  Vyavatthdi  23  and  56  and  the  autboritiea,  &c.,  relating  to  them. 

X  See  ante,  pages  47—49,  52—55. 

I  Dd.  Bhd.,  Chap.  XI,  Seot.  t,  f  8  i^D4,  Kra.  Sang.,  Sect.  tH,  1 1* 
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On  failure  of    the  mother,   the   succession  goes  to  the  Authority. 
uterine  or  whole  brother,  who  offers   three  funeral   oblations 
to  the   father,   grandfather   and   great-grandfather   of   the 
deceased  owner  in  which  he  participates. — Dd,  Kra,   Sang,, 
Sect,  vii,  §  1. 

In  their   (the  parents')    absence,  the  brothers  (succeed).   Authority. 
Here   too,   the   plural   number   is   used  for   the  purpose  of 
showing  that   the   succession   is   different  according   as  the 
brothers  are   uterine,   consanguine  and  re-united. — Dd,  Ta,, 
Chap.  XI,  §  29,  p.  67. 

73.     If  there  be  no  uterine   or  whole  brother,   VycmtthA. 
the  half  brother  inherits. 

Vide  Precedents,  pages  217—228,    253. 

If  there  be  no  uterine  or  whole  brother,  the  half  brothers  Authority. 
of  the  same  class  with  the  deceased  are  entitled  to  the 
succession,  since  they  also  offer  three  funeral  oblations  to  the 
father  and  the  other  ancestors  above  named  of  the  deceased 
owner  in  which  he  participates,  and  because  the  text  of 
YljNAVALKTA  specifies  '  Both  parents,  brothers  likewise,' 
(ante  p.  29),  the  succession  devolves  on  sons  born  of  a  differ- 
ent mother,  for  they  are  begotten  by  the  same  father. — Dd. 
Kra.  Sang.,  Sect,  vii,  §  2. 

Hence,  of  a  uterine  brother,  and  one  bom  of  the  step-mother  Authority, 
though  they  sprung  from  the  same  father,  the  uterine  brother 
alone  succeeds,  but  not  the  step-brother ;  because  the  former 
presents  oblations  to  six  ancestors  which  the  deceased  was 
bound  to  offer ;  but  the  latter  offers  oblations  to  three  pater- 
nal ancestors  only. — Dd.  Ta,,  Chap.  XI,  §  30,  p.  67. 

The  succession  of  the  half  brother,  (between  the  whole  Authority, 
brother  and  the  brother's  son*)  as  aflSrmed  by  SRf-KARA  and 
ViSHWA-BiJPA,  should  be  acknowledged ;  for  he  is  inferior 
to  the  whole  brother,  who  presents  oblations  to  six  ances- 
tors which  the  deceased  was  bound  to  offer ;  while  the  half 
brother  only  presents  three  oblations  to  the  father  and  others 
in  which  the  deceased  participates :  and  he  is  superior  to 
the  nephew,  because  he  surpasses  him  in  the  conferring  of 
benefits,  since  he  offers  three  oblations  in  which  the  deceased 
participates ;  while  he  (the  nephew)  offers  two  oblations 
in  which  the  deceased  participates.f — -Dd.  Bhd,,  (Sans.), 
page  212. 

Therefore,  if  whole   brothers  and  half  brothers  only   (not  Authority, 
reunited  brothers  of  either  description  J)   be   the   claimants, 
the  succession  devolves  exclusively   on  the   whole   brothers. 

*    Sttf-KRISHMA. 

t  Mr.  Colebrooke's  translation  o£  the  above  pwsage  is  not  accurate,  aa  will 
be  manifeBt  by  comparing  the  same  with  its  original  (Sanskrit). 

t  AOBTUTA  and  Saf-KBIBBNA. 
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Accordingly  Vrihat  Mahtj  says — ^"If  a  son  o£  the  same 
mother  survive^  the  son  of  her  riral  shall  not  take  the  wealth. 
This  rule  shall  hold  good  in  regard  to  the  immovable 
e8tate(a).  But,  on  failure  of  him  (the  half  brother)  may  take 
the  heritage/'— />rf.  Bhi.,  Chap.  XI,  Sect,  v,  §  34. 

Kxplanatioii.  (a)  This  rule  shall  hold  good  in  regard  to  the  immovable 
estate.]  This  rule  is  relative  to  divided  immovables.  For, 
immediately  after  treating  of  such  (property,)  Yama  says, 
'^  The  whole  of  the  undivided  immovable  estate  appertains  to 
all  the  brethren ;  but  divided  immovables  must  on  no  aoooont 
be  taken  by  the  half  brother.''*— iftid.,  §  85. 

Renurk.  The  whole  and  half  brothers  do,  however,  inherit  simul- 
taneously in  the  two  exceptional  cases  stated  in  the  two 
following  Vyavasthds,  and  not  in  any  other  case. 

Vyawuth^.       74.     The  whole  and  half  brothers  are  simultane- 
ously as  well  as  equally  entitled  to  the  immovable 
property  that  may  have  remained  undivided. 
Fide  Precedents,  pages  217—228. 

Authority.  Yama  : — Whatever  immovable  property  (remains)  un- 
divided, that  shall  be  (the  property)  of  all  (a);  the  divided 
immovables  must  on  no  account  be  taken  by  the  half 
brothers.— See  Coleb.  Dig.,  Vol.  Ill,  p.  517,  and  Dd.  Bhd., 
Chap.  XI,  Sect,  v,  §  85.     See  also  the  following  remark. 

Explanation.  («)  "  -^H/' — 'hat  is,  all  the  brothers,  whether  of  the  whole  or 
half  blood.— Z)d  Bhd.,  Chap.  XI,  Sect,  v,  §  36. 

Bemark.  The  original  of  the  first  hemistich  of  the  text  of  Yama^ 
of  which  the  above  is  an  accurate  translation,  runs  •  thus  :— • 
*^  Avibhaktam  Sthdvaram  Tat,  Sarveshdmeva  tatbhavetJ^ 
Of  this  Mr.  Colebrooke  has  made  two  different  translations, 
which  are  as  follow: — 1,  '*The  whole  of  the  undivided 
immovable  estate  appertains  to  all  the  brethren.''— (Z>(f. 
Bhd.f  Chap.  X,  Sect,  v,  §  85,  above  quoted.)  2,  '*  Immovable 
undivided  property  shall  be  the  heritage  of  the  brothers.'' 
(Coleb,  Dig.,  Vol.  Ill,  p.  517.)  In  the  first  version  the  learned 
translator  has  rendered  the  word  "  Yaf  (which  here  cannot 
but  mean  '  whatever/)  by  "  the  whole/'  and  in  the  second, 
he  has  omitted  to  render  not  only  the  said  word  *'  Tat/' 
but  also  its  correlative  **tat  (that),"  which  two  are  the 
most  important  words  contained  in  the  text  in  question, 
and  has  tlius  altered  the  sense  of  the  text  from  its  correct 
interpretation  or  exposition  given  by  his  author,  Jagak- 
kItha.     The  same  is  as  follows  :— 

*  See,  however,  the  remarks  on  the  diSbrent  translatione  of  thii  text 
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Jaoan-nAtha: — K  any  immovable  property  o£  divided  Authority, 
heirs,  common  to  brothers  by  different  mothers,  have  remain- 
ed undivided,  being  held  in  coparcenary,  the  half  brothers 
shall  have  equal  shares  with  the  rest;  but  the  uterine 
hrother  has  the  sole  right  to  divided  property,  movable  and 
immovable.  The  text  of  Vrihat  Manu  likewise  inti- 
mates the  same,  by  alluding  to  distinction  in  respect  of 
immovable  property,  when  the  subject  proposed  was  already 
ascertained  by  the  former  part  of  the  text.  This  maxim,  say 
the  lawyers,  should  be  likewise  adduced  in  the  case  where  no 
re-union  has  taken  place. — Goleb.  Dig.,  Vol.  Ill,  p.  518.  ' 

The  text  of  Vri/iat  Manu  above  alluded  to  is  as  follows  :— 

"K  a  brother  by  the  same  mother  be  living,  one  by  a 
different  mother  shall  not  take  the  estate ;  the  law  is  the 
same,  even  though  it  be  immovable  property ;  but  on  failure 
o!  the  whole  brother,  one  of  the  half  blood  may  indeed 
possess  the  estate.'' — Caleb.  Dig.,  Vol.  Ill,  page  509. 

75.  In  the  case  of  the  whole  brother  being  Vyavattks. 
tinreunited  and  the  half  brother  reunited  in  par- 
cenary, they  inherit  simultaneously    as    well    as 
equally.    See  Re-union  in  the  Book  on  Partition. 

Vide  Precedents,  pages  217—228. 

The  whole  brother  who  is  not  reunited  in   parcenary,   and  Authority, 
the  half  brother  who   is  associated,  should  divide  the  suc- 
cession.— Dd.  Bhd.,  Chap.  XI,  Sect,  v,  §  15. 

Where  an  associated  half  brother,  and  an  unassociated  Authoritj. 
^hole  are  the  competitoi's  for   the   succession,  it  devolves 
eqaaily  on  both  of  them,  in  conformity  with  the  text, — ''  A 
half  brother  being  again   associated  may  take   the  succes- 
sion.''— Da,  Kra.  Sang,,  Chap.  I,  Sect,  vii,  §  4. 

76.  In  default  of  brothers  of  the  whole  blood   ^yaw^w. 
and  half  blood,   brothers'   sons  inherit  from  their 
deceased  uncle. 

Vide  Precedents,  pages  253 — 257. 

/The  texts  of  YAjnavalkya  and  Vishnu.  Cited  at  pages  29    Authority, 
and  30. 


Annotations. 
75.    Bat  if  a  man  die  leaving  an  uterine  brother  separated,  and  a 
half  brother  associated  or  re-uuited,  these  two  will  inherit  the  pro- 
perty in  equal  ahares.— Macn.  H.  L.,  Vol.  I,  p.  26. 
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Authority.  A  brother's  son  has  not  an  equal  claim  with  a  brother,— 
for,  a  brother  who  is  giver  of  six  funeral  cakes  or  of  irhree 
(if  he  be  son  of  the  same  father  only),  which  it  was  incum- 
bent on  the  late  proprietor  to  ofter,  is  superior  to  the 
brother's  son,  who  is  giver  of  two  funeral  cakes  which  the 
late  proprietor  was  bound  to  present  to  his  father  and 
paternal  grandfather.  JiMiJiA-vAnANA  concurs  herein,— 
Coleb.  Dig.,  Vol  III,  p.  518. 

Vyavanhd.        77.     Of  the  nepliews  also,  the  whole  brother's 
son  inherits  in  the  first  instance. 
Vide  Precedents,  pages  216,  253,  254. 

Autbority,  In  default  of  brothers,  brother's  son  of  the  whole  blood 
is  the  successor,  and  not  the  nephew  of  the  half  blood  who 
confers  less  benefits  compared  with  the  brother's  son  of  the 
whole  blood,  since  the  mother  and  grandmother  of  the  de- 
ceased owner  do  not  participate  in  the  oblations  presented 
by  the  nephew  of  the  half  blood  to  the  father  and  gprand* 
father*  (of  the  deceased  owner), — Da.  Kra.  Sanff.,  Sect,  viii, 
para.  1. 

Authority.  Manu  : — If  among  the  several  brothers  of  the  whole 
blood,  one  have  a  son  born,  Manu  pronounces  them  all 
fathers  of  a  male  child  by  means  of  that  son.— *Cbap.  Xj 
ve)'8e  182, 

The  nephew's  succession  must,  however,  be  understood  to 
be  on  failure  of  heirs  down  to  the  brother,  in  conformity 
with  YAjnavalkya's  text — ''  The  wife  and  daughters,  also 
both  parents,  brothers  likewise,  and  their  sons,"  ^o.  ^Ante, 
page  29.)    Kulli^ka  Bhatta. 


AnnotaHons. 


76,78.  In  default  of  brothers,  their  sons  inherit  iu  the  same  order, 
but  in  regard  to  their  succession,  there  is  this  pecaliarity,  that  if  a 
brother's  sons,  whose  father  died  previously  to  the  devolation  of 
the  property,  claim  by  right  of  representation,  they  take  per  stirpet 
with  their  uncle,  being  in  that  case  grandsons  inheriting  with  a 
■on  ;  but  when  the  succession  devolves  on  the  brother's  sons  alona 
as  nephews,  they  take  per  capita  as  daughters'  sons  do. — Macn.  H.  £4,^ 
Vol.  I,  p.  27. 

*  The  above  is  according  to  the  following  text ;— '*  A  mother  tastes  with 
her  husband  the  funeral  repast  consisting  of  oblations  to  the  mana  /  and  the 
paternal  grandmother  with  her  husband  ;  and  the  paternal  great-grandmother 
with  her's.— Fide  Da.  BU.,  Chap.  XI,  Sect,  vi,  §  3. 
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78.  After  the  son  of  the  whole  brother,  the     ^jNwwOi. 
saccession  deyolres  on  the  son  of  the  half  brother. 

Vide  Precedents^  pages  253^  254. 

Indeed  the  son  of  the  half  brother,  being  a  giver  of  Authority, 
obktions  to  the  father  of  the  late  proprietor,  together  with  his 
own  g^randmother,  to  the  ezelosion  of  the  mother  of  the  late 
owner,  is  inferior  to  a  son  of  the  whole  brother  (who  is  a  giver 
of  oblations  to  the  grandfather  in  conjnnetion  with  the  mother 
of  the  deceased*).— 2?d.  Bhd.,  Chap.  XI,  Sect,  vi,  §  2. 

Nor  can  it  be  pretended  that  the  step-mother,  grand-  Authority, 
mother  and  great-grandmother  take  their  places  at  the 
foneral  repast,  [in  consequence  of  ancestors  being  deifiedf] 
with  their  wives  :  for  the  terms  "  mother''  [grandmother 
and  great-g^ndmothert]  fee.,  [in  such  texts  as  the  follow- 
ing*] bear  their  original  sense  of  '  his  own  natural  mother,' 
'Other's  natural  mother,'  and  'grandfather's  natural 
mother ;'  and  it  is  by  those  terms  that  they  are  described  as 
taking  their  places  at  the  funeral  repast.  Thus  it  is  said, 
"A  mother  tastes  with  her  husband  the  funeral  repast 
consisting  of  oblations  to  the  manes;  and  the  paternal 
grandmother  with  her  husband;  and  the  paternal  great- 
grandmother  with  her's."  But  the  introduction  of  step- 
mothers and  the  rest  to  a  place  at  the  periodical  obsequies, 
is  expressly  forbidden.  Thus  the  sage  declares,  "  Whosoever 
die,  whether  man  or  woman,  without  male  issue,  for  such 
person  shall  be  performed  funeral  rites  peculiar  to  the  in- 
dividual, but  no  periodical  obsequies." — Dd,  Bhd.^  Chap.  XI, 
Sect,  vi,  §  3. 

79.  If  there  be  no  brother's  son,  the  brother's  yy<^^OiS. 
grandson  is  heir.J 

Vide  Precedents,  pages  253 — 256. 

Both,  because  he  presents  one  funeral  oblation  [namely,  to  Authority, 
the  deceased  owner's  father,  t.^.,  his   own  great-grandfather] 
in  which  the  deceased  owner  participates,  &c.,  and  because  he 
is  within  the  degree  of  relationship,  termed   "  /Sa^^inrfa."— 
Da.  Kra.  Sang.,  Chap.  I,  Sect,  ix,  §  1. 


80.  Here  likewise  the  distinction  of  the  whole 
blood,  and  of  the  half  blood,  as  in  the  instance 
of  brother's  sons,  must  prevail.  J 

Vide  Precedents,  pages  253 — 256. 

*  Saf-KBISHNA.  t  SRf-KRISHNA  and  ACHYUTA. 

X  Dd.  Kra.  Sang.,  Sect,  ix,  §  Z.^Coleb.  Dig.,  Vol.  Ill,  pp.  523,  524,  528, 
See  Coleb.  Dd,  Bh&.,  pp.  224,  225,  post  pp.  89,  90. 
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Vyavauhs.        Qi     The  nephews  and  their  sons  take  per  capita ^ 
and  not  per  stirpes.     See  Partition. 
Vide  Precedents^  pages  254^  262. 

Remark.  In  fact,  all  heirs  take  per  capita,  except  the  grandsons 
and  great-grandsons  in  the  male  line,  who  under  special  texts 
take  per  stirpes.     See  ante  pages  20—22. 

Authority.  But  the  brother's  great-grandson,  though  a  lineal  de- 
scendant of  the  owner's  father,  is  excluded  by  the  paternal 
uncle;  for  he  is  not  a  giver  of  oblations,  he  is  distant  in  the 
fifth  degree.  Thus  Manu  says  :  ''To  three  must  libations  o£ 
water  be  made,  to  three  must  obU^tions  of  food  be  present- 
ed :  the  fourth  in  descent  is  the  giver  of  those  ofEerings  : 
but  the  fifth  has  no  concern  with  them.''  By  this  pas- 
sage the  fifth  in  descent  is  debarred.* — Dd.  Bhd,,  Chap.  XI, 
Sect,  vi,  §  7. 

VyavasihA.  82.  On  failure  of  the  brother's  grandson  in  the 
male  line,  the  succession  goes  to  the  father's  daugh- 
ter's son.t 

Vide  Precedents,  pages  229—25*,  257—262. 

Authority.  For  he  presents  three  funeral  oblations,  namely,  to  the 
father,  paternal  grandfather  and  paternal  great-grandfather 
of  the  deceased  owner,  i.e.,  to  his  own  maternal  grandfather, 
maternal  great-grandfather,  and  maternal  great-great-grand- 
father. [According  to  AchArya  ChudImani,  the  son  of 
the  proprietor's  own  sister,  and  the  son  of  his  half  sister, 
have  an  equal  right  of  inheritance.] — Dd.  Kixt.  Sang., 
Sect.  X,  §  1. 

Authority.  On  failure  of  heirs  of  the  father  down  to  the  great-grand- 
son, it  must  be  underetbod,  that  the  succession  devolves  on 
the  father's  daughter's  son  (in  preference  to  the  unclej) ; 
in  like  manner  as  it  descends  to  the  owner's  daughter's  son 
(on  failure  of  the  male  issue,  in  preference  to  the  brother). 
The  succession  of  the  grandfather's  and  great-grandfather's 
lineal    descendants,     including   the    daughter's   son,   must 


Annotations. 


82.    lu  default  of  brother's  grandsons,  sister's  sons  inherit,  ac- 
cordiug  to  the  law  of  Bengal.  — Macn.  H.  L.,  Vol.  I,  p.  28. 

•  See  Dd.  Kra,  Sang,  Sect,  ix,  §  2;  and  Coleh.  Dig.,  Vol.  Ill,  pp.  1*27, 12S. 
The  fiftli  in  descent  does,  however,  succeed  as  a  SaktUi/a  on  failure  of  th« 
givers  of  oblations.    This  will  be  afterwards  shown. 

t  Dd.  Bhd.,  Chap.  XI,  Sjct.  vi,  §  8;— Di.  Kra.  Sang.,  Sect,  x,  8  1. 

t  ACHTUTA  and  Sllf-KBISHMa. 
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•be  understood  in  a  similar  manner^  according  to  the 
proximity  of  the  foneral  offering :  since  the  reason  stated 
in  the  text,  *^  for  even  the  son  of  a  daughter  delivers  him 
in  the  next  world,  like  the  son  of  a  son/'*  is  equally 
applicable;  and  his  father's  or  grandfather's  daughter's 
8onj  like  his  own  daughter's  sou,  transports  his  maiiea  over 
the  abyss,  by  offering  oblations  of  which  he  may  partaka 
Accordingly  Manu  has  not  separately  propounded  their 
right  of  inheritance :  for  they  are  comprehended  under  the 
two  passages,  '^  To  three  must  libations  of  water  be  made, 
&c.  ;"*  and  *'  To  the  nearest  kinsman  (sapinda)  the  inherit- 
ance next  belong8."t — Dd.  BhA.,  Chap.  XI,  Sect,  vi,  §  8 — 10. 

Although  the  succession  ought  previously  to  devolve  on  Remark. 
the  sister,  as  it  goes  to  the  daughter  before  the  daughter's 
KHi,  nevertheless  she  is  excluded  from  the  succession,  be- 
cause she  is  no  giver  of  oblations  at  the  periodical  obsequies, 
being  disqualified  by  sex.  But  the  daughter's  right  of  in- 
-beri^nce  before  the  daughter's  son  takes  effect  under  the 
special  provision  of  the  text.  **  As  a  son,  so  does  the  daughter 
of  a  man  proceed  from  his  several  limbs,"  &c.  (See  ante, 
page  62.)  SBi-KRiSHNA.'s  Commentary  on  the  Ddya-hhdga, 
Sanskrit,  page  223. 

BoudhAtana,  after  premising  "  a  woman  is  entitled,"  B^madc 
proceeds : — ^^  not  to  the  heritage ;  for  females,  and  persons 
deficient  in  an  organ  of  sense  or  member,  are  deemed 
incompetent  to  inherit."  The  construction  of  this  passage 
is,  a  woman  is  not  entitled  to  the  heritage.  But  the 
succession  of  the  widow  and  certain  others  (viz.,  the 
daughter,  the  mother,  and  the  paternal  grandmother),  takes 
effect  under  express  texts,  without  any  contradiction  to 
this  maxim. — D&,  Bhd.,  Chap.  XI,  Sect,  vi,  §  11. 

83.    The  son  of  the  late  proprietor's  own  sister,    vyavatM. 
and  the  son  of  his  half  sister,  have  an  equal  right 
of  inheritance.   See  ante,  p.  8^  and  post  pp.  89,  90. 

Vide  Precedente,  page  160. 

In  the  succession  of  brother's  sons  a  distinction  between  Authority, 
the  whole  and  half  blood  must  be  understood,  not  in  the 
case  of  daughter's  sons.  But  lawyers  consider  it  as  the 
opinion  of  Jini^TA-vlHANA,  that,  in  the  succession  of  the 
sons  of  the  father's  daughters  and  so  forth,  a  distinction  is 
taken  between  uterine  and  half  sisters.  Herein  Sui-KRisHNA 
TarkIlankIra  does  not  acquiesce,  because  no  law  is  found 
expressly  declaring  the  participation  of  a  maternal  grand- 


*  Manu,  Chn?*  IX,  r.  139. 


T  Maiiu,  Chap.  IX,  v.  186, 187. 
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mother  in  the  ohiation-oake  offered  to  the  maternal  grand-- 
father.— Cofeft.  Dig.,  Vol.  Ill,  p.  528. 

VyixwuHid.  84.  Only  those  of  the  father's  daughter's  sons 
and  other  relations  (enumerated  in  the  order  of 
succession),  who  survive  the  owner  or  his  female 
heir  in  succession,  or  who  remain  m  utero  at  the 
time  of  his  or  her  death,  are  entitled  to  inherit. 

Not  those  who  are  conceived  after  the  death  of  the  owner 
or  his  female  heir  in  succession,  their  heritable  right  not  being 
acknowledged  by  Jf miJta.vIhana  and  the  other  authorities  ol 
the  Bengal  school. 

Vide  Precedents,  pages  3,  233—254. 


Orbeus  of  Succession  accobding  to  the  DlTA-sniaJj 
DJLta-tattwa,  SeI-keishna^s  Commentaet  on  the  DIta- 
bhAga,  DJLya-keama-sangraha   and    VivAda-bhangAr- 

NAVA,    with   ReMAEKS   on     the    DIFFSEEKCES   OB    DISCE&- 
PANCIEB   existing  BETWEEN  THEM. 

Remark.  The  Ddya-hhdga,  Ddya-tattwa,  SEf-KEiSHNA's  Commen- 
tary on  the  Diya-bMga,  and  his  Ddya-krama-aangraha, 
authorities  of  the  greatest  weight,  and  the  Viydda-hhangdV" 
nava,  (the  translation  whereof  is  commonly  called  'Cole- 
brooke's  Digest,')  also  the  other  law  books  of  this  country, 
concur  as  to  the  order  of  the  (first)  twelve  successions,  from  the 
son  to  the  father's  daughter's  son;  but  after  this,  they  differ 
in  some  instances  in  the  order  of  succession^  as  well  as  in 
their  number.  All  these  are  given  below,  with  remarks  on 
the  order  and  number  of  the  successors,  in  which  each  of  the 
works  differs  from  the  rest 

Obdee  of  Succession  accoeding  to  the 
DIya-BhAga. 

Vyaviuihi     ^^'     ^^  failure  of  heirs  of  the  father  down  to  the  great* 
according  to  grandson,  it  must  be  understood  that  the  succession  devolves 
the  Daya-bhd-  on  the  father's  daughter's  son,  in  like  manner  as  it  descends 
^^  to  the  owner's  daughter's  son.     The  succession  of  the  grand- 

father's and  great-grandfather's  lineal  descendants,  including 
the  daughter's  son,  must  be  understood  in  a  similar  manner, 
according  to  the  proximity  of  the  funeral  offering.  On 
failure  of  lineal  descendants  of  the  paternal  great-grand- 
father, down  to  the  daughter's  son,  the  property  devolves 
on  the  maternal  urcle  and  the  rest.    On  failure  of  such 


Digitized  by 


Google 


OK  THE  SUCCESSIOir  OF  BSOTHEItS,  &C. 


87 


Idndred  in  this  degree,  the  distant  kinsman  (SakulyaY  is 
heir. — ^The  distant  kinsman  is  one  who  shares  the  divided 
oblation, — as  the  grandson's  grandson  or  other  descendant 
within  tiiree  degrees  reckoned  from  him  ;  or  as  the  offspring 
of  the  grandfather's  grandfather  or  other  remoter  ancestor. 
Among  these  the  grandson's  grandson  and  the  rest  are 
nearest.  On  failure  of  such,  the  offspring  of  the  grand- 
father's grandfather  and  the  rest  inherit.  If  there  be  no 
each  distant  kindred,  the  Samdnodakaa  or  kinsmen  allied  by 
common  libation  of  water,  must  be  admitted  to  inherit.  On 
fiiilure  of  these,  the  spiritual  preceptor  is  the  successor ;  in 
default  of  him,  the  pupil  is  heir ;  on  failure  of  him  likewise, 
the  fellow-student.  In  default  of  these,  persons  bearing  the 
same  family  name  (gotra)  are  heirs ;  on  failure  of  them, 
persons  descended  from  the  same  patriarch  (pravara)  are  the 
successors.  On  failure  of  all  heirs  as  here  specified,  let  the 
Brdhmanas  take  the  estate.  In  default  of  them,  the  king 
shall  take  the  property,  excepting,  however,  the  property  of 
a  Brdhmana,  A  failure  of  descendants  from  the  same 
patriarch  and  of  persons  bearing  the  same  family  name,  as 
weU  as  of  Brdhmanas,  must  be  understood  as  occurring 
when  there  are  none  inhabiting  the  same  village :  else  an 
escheat  to  the  king  could  never  happen. — J)d.  Blid., 
Chap.  XI,  Sect,  vi,  §  8— 27- 

If  the  learned  are  yet  unsatisfied  (with  relying  on  reasonf  Remark, 
for  the  gr<tund   of  the  law   of  inheritance,)   this  doctrine 
may  be  derived  from  express  passages  of  law. — Dd,  Bhd., 
Chap.  XI,  Sect,  vi,  §  33. 

The  goods  of  a  hermit,  of  an  ascetic,  and  of  a  professed  Vjfowuihi* 
student,  let  the  spiritual  brother,  the  virtuous  pupil,  and 
the  holy  preceptor,  take.  On  failure  of  these,  the  associate 
in  holiness,  or  person  belonging  to  the  same  order,  shall 
inherit.  The  student  must  be  understood  to  be  a  professed 
one;  for,  abandoning  his  father  and  relations,  he  makes  a 
vow  of  service  and  of  dwelling  for  life  in  his  preceptor's 
family.  But  the  property  of  a  temporary  student  would 
be  inherited  by  his  father  and  other  relations. — Ibid., 
paras.  35^,  36. 

Thus  has  the  distribution  of  the  property  of  one  who  leaves  Conduflion. 
no  male  issue    been    explained. — Ibid.,  §  37. 

*  Three  ancestor!,  from  the  grandfather's  grandfather  upwards,  and  three 
desoendants  from  the  grao^on's  grandson  downwards,  are  denominated 
SahUffot,  as  partaking  of  the  divided  oblations,  since  they  do  not  participate 
la  the  same  oSering.— Dd.  BM*,  Chap.  XI,  Sect,  i,  §  38. 

t  AoHTUTA  and  Sai-KiusHKA. 
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Bemark.  The  writer  of  tbis  work,  JfudTA-vlHAiCA,  is  tbe  founder  of 
the  Bengal  school,  being  the  author  of  the  doctrines  which  it 
has  adopted.  All  that  are  laid  down  by  him  are,  with  a  very 
few  exceptions,  respected ;  and  his  texts  are  quoted,  and  refer- 
ences  are  made  to  them^  in  almost  all  the  compilations  and 
Digests  iu  Bengal. 

Obdee  of  Succession  according  to  the 
DAya-tattwa. 

Vyavatihi  86.  On  failure  of  heirs  of  the  father  down  to  his  daugh- 
Mcor^ng  to  ter's  son,  the  paternal  grandfather  succeeds ;  failing  him,  the 
two.  ^^*^*' paternal  grandmother;  in  default  of  her,  the  offspring  of 
the  grandfather,  including  his  daughter's  son  ;  (in  their  de- 
fault) the  paternal  great-grandfather,  paternal  great-grand- 
mother, and  also  their  ofEsprinj^,  succeed  in  like  manner.  On 
failure  of  persons  who  are  givers  of  oblations  in  which  the 
deceased  may  participate,  the  succession  devolves  on  the 
Bandhus, — that  is,  the  maternal  grandfather,  maternal  uncle, 
and  the  rest.  Here  also,  as  in  the  instance  of  father  and 
paternal  kinsmen,  if  the  maternal  grandfather  be  living,  he 
is  heir ;  on  failure  of  him,  the  maternal  uncle  and  other 
maternal  kindred  succeed  in  order.  On  failure  of  these,  the 
distant  kinsmen  {Sakulyas),  who  share  the  divided  oblation, 
are  heirs;  viz.,  the  grandson's  grandson,  his  son,  and  his  son's 
son,  who  are  Sakulyaa  in  the  descending  line ;  and  the  off- 
spring of  the  grandfather's  grandfather  and  the  rest.  By  the 
word  '  Bdndhavdh/  used  in  the  text  of  Vrihaspati,  is  meant 
that  the  near  cognate  kindred  of  the  father  and  mother  are 
heirs.  The  Bdndhavaa  are  as  follow  : — "  The  sons  of  his 
own  fathei-'s  sister,  the  sons  of  his  own  mother's  sister,  and 
the  sons  of  his  own  maternal  uncle,  must  be  considereid  as 
his  own  cognate  kindred.  The  sons  of  his  father's  paternal 
aunt,  the  sons  of  his  father's  maternal  aunt,  and  the  sons  of 
his  fathei-'s  maternal  uncle,  must  be  deemed  his  father's 
cognate  kindred.  The  sons  of  his  mother's  maternal  aunt, 
the  sons  of  his  mother's  paternal  aunt,  and  the  sons  of  his 
mother's  maternal  uncle^  must  be  reckoned  to  be  his  mother's 
cognate  kindred, — JDd.  Ta.  Sans.,  pp.  61,  6:J. 

Bemark.  The   author  of  this   book  has   in  general  strictly  followed  the 

doctrines  of  Jliif!>TA-viHANA.  On  a  few  points,  however,  he  has 
^  differed  from  his  master ;  that  is,  he  has  supplied  some  deficien- 
cies, added  some  new  heirs,  and  omitted  to  mention  things 
which  are  to  be  found  in  the  Ddyahhdga,  and  are  very  current. 
Thus  in  the  order  of  succession,  the  author  has,  to  the  heirs 
designated  by  JfiidTA-viHANA,  added  the  maternal  grandfather^ 
and,  as  BdndhancUf  the  sons  of  the  late  proprietor's  mother's 
sister,  the  sous  of  his  father's  matetnal  aunt,  the  sons  of  hia 
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mother's  maternal  uncle,  the  sons  of  his  mother's  maternal  aunt, 
the  sous  of  his  mother's  paternal  aunt,  and  the  sons  of  his 
mother's  maternal  uncle.  Of  these,  the  sons  of  the  late  proprietor's 
father's  maternal  uncle  and  aunt,  and  the  sons  of  his  mother's 
maternal  uncle  and  aunt,  are  not  admitted  as  heii-s  by  SrI- 
KRISHNA  and  JaOak-nAtha.  The  author  has,  moreover,  omitted 
the  spiritual  preceptor,  and  the  rest,  who  are  declared  heirs  by 
JfM^TA-viHANA  and  others. — See  Golap  Chandra  Sarkar  Shastri's 
translation  of  the  Bdya-tattwa,  Chap.  XI,  Cls.  64—79. 

Order  of  Succession  according  to  Snf-KRiSHNA's 
Commentary  on  the  DAya-bhAga. 

87  On  failure  of  the  brother's  grandson,  the  father's  daugh-  oJaT^'^d 
ter's  son  is  the  successor :  whether  he  be  the  son  of  a  sister  s^Tkbishma's 
of  the  whole  blood,  or  the  son  of  a  sister  of  the  half-blood.  CoaimeuUry 
If  there  be  none,  paternal  grandfather  is  heir ;  failing  him,  ??}^^^  J>dya' 
the  paternal  grandmother  j  in  her  default,  the  father's  own  ^** 
brother  is  heir ;  in  default  of  such,  the  father's  half-brother. 
On  failure  of  these,  the  succession  devolves  in  order  on  the  son 
of  the  father's  whole  brother,  on  the  son  of  his  half-brother, 
on  the  grandson  of  his  whole  brother,  and  on  the  grandson  of 
his  half-brother.  In  default  of  these,  the  paternal  grand- 
father's daughter's  son  inherits ;  in  this  instance  also,  the  son 
of  the  father's  whole  sister  inherits  first ;  on  failure  of  him 
the  son  of  the  father's  half-sister.  Such  is  also  the  case  in 
the  succession  of  the  sons  of  the  great-grandfather's 
daughters.  On  failure  of  these  heirs,  the  paternal  great- 
grandfather is  the  successor.  If  he  be  dead,  the  paternal 
great-grandmother  inherits.  If  she  be  deceased,  the  paternal 
grandfather's  own  brother,  his  half-brother,  their  sons,  and 
grandsons,  and  the  great-grandfather's  daughter's  son  are 
successively  heirs.  On  failure  of  all  such  kindred  who 
present  oblations  in  which  the  deceased  owner  may  partici- 
pate, the  succession  devolves  on  the  maternal  gmndfather  and 
uncle  and  the  rest  who  present  oblations  which  the  deceased 
was  bound  to  offer.  The  maternal  grandfather  is,  however, 
entitled  to  inherit  first ;  on  failure  of  him  the  heritage  passes 
BDccessively  to  the  maternal  uncle,  his  son,  and  grandson. 
On  failure  of  these,  the  right  of  inheritance  accrues  to  the 
remote  kindred  {SaJculya)m  the  descending  line,  who  present 
the  residue  of  oblations  to  ancestors  with  whom  the  de- 
ceased owner  may  participate :  namely,  to  the  grandson's 
grandson  and  other  descendants  for  three  generations  in 
Buecession ;  in  default  of  these,  the  inheritance  returns  to 
the  ascending  line  of  distant  kindred,  who  enjoy  the 
residue  of  the  oblations  offered  by  the  deceased  owner; 
namely,  to  the  paternal  grandfather's  grandfather  and 
other  ancestors,  and  their  offspring  in  tlie  order  of  proximity. 
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On  failure  of  these,  the  succession  devolves  on  the  Samdno^ 
dakas  or  kindred  allied  by  a  common  libation  of  water. 
In  default  of  them,  the  spiritual  preceptor  is  heir ;  or,  i£ 
he  be  dead,  the  pupil;  on  failure  of  him,  the  fellow 
student  in  theology.  If  there  be  none,  the  inheritance 
devolves  successively  on  a  person  bearing  the  family- 
name  and  on  one  descended  from  the  same  patriarch, 
being  in  either  case  an  inhabitant  of  the  same  village. 
On  failure  of  all  relatives  as  here  specified  (the  property 
devolves  on  Brdhmanas  learned  in  the  three  Vedas  and 
endowed  with  other  requisite  qualities ;  and,  in  default  of 
such,)  the  king  shall  take  the  escheat,  excepting  how- 
ever the  property  of  a  Brahmana.  But  the  Brdhmanas, 
who  have  read  the  three  Vedas  and  possess  other  requisites, 
shall  take  the  wealth  of  a  deceased  Brdhmana,  So  the 
goods  of  an  anchoret  shall  devolve  on  another  hermit 
considered  as  his  brother  and  serving  the  same  holy  place. 
In  like  manner  the  goods  of  an  ascetic  shall  be  inherited 
by  his  virtuous  pupil :  and  the  preceptor  shall  obtain  the 
goods  of  a  professed  student.  But  the  wealth  of  a  tem- 
porary student  is  taken  by  his  father  or  other  heir.  Such 
is  the  abridged  statement  of  the  law  of  inheritance.* 
Bemark.  rj.j^jg  jg   ^\^Q   j^iost   celebrated  of    the    glosses    ou   the   Ddya- 

hhdga  of  JiMtxA-VAHANA.  It  has  well  illustrnted  the  text 
by  expressing  what  was  implied  by  the  terms  ddi  («kc.,)  and 
antfji  (as  far  as,)  and  by  expressiug  the  disHuotion  between 
the  relatives  of  the  wliole  and  the  half-blood,  and  supplying 
the  omissions  and  deficiencies.  The  commentator  has  generally 
confirmed  the  positions  of  the  text,  but  sometimes  modified  or 
amended  them.  For  instance,  among  the  grandfather's  and 
great-grandfuther*s  descendants  (in  the  male  line)  he  expressly 
gives  preference  to  those  of  the  whole  blood.  In  the  success- 
ion of  SaJcuJyas,  JImuta-vahana  laid  down  that,  "  the  grandson's 
grandson,  and  the  rest  are  the  nearest.  On  failure  of  such, 
the  offspring  of  the  paternal  grandfather's  grandfather 
inherits;"  but  did  not  explicitly  recognise  the  heritable  right 
of  the  iSdkulyas  in  the  ascending  line,  i.  «.,  paternal  grand- 
father's grandfather  and  the  father  and  grandfather  of  the 
latter.  But  the  commentator  has  modified  or  amended  it, 
saying:  **0n  failure  of  these,  the  right  of  inheritance  accrues 
to  the  kindred  iu  the  descending  line,  namely,  to  the  grand- 
son's grandson,  and  other  descendants  for  tliree  generations 
in  snocessiou.  In  default  of  these,  the  inheritance  return^ 
to  the  ascending  line  of  the  distant  kindred ;  namely,  the 
grandfather's  grandfather  and  the  rest,  and  their  offspring  iu 
the  order  of  proximity."  Between  the  paternal  great-grand- 
father's daughter's  sou  and  the  maternal  uncle  the  commen- 
tator has  interposed,    as   heir,    the  maternal   grandfather,    who  is 

*  The    above    is  a   true  translation  of  Saf-RRiSHMA's  recapitulation  in 
lii«  commentary  on  the  Vdyabha^a,  Sanskrit,  pages  242,  243. 
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not  desigimted  as  such  by  JfMiJTA-viHANA.  Further,  the  author 
sajs:  "a  failure  of  descendants  from  the  same  patriarch  and  of 
persons  bearing  the  same  faniilj-naine,  as  well  as  of  BrdhmanaSy 
must  be  understood  as  occurring  when  there  are  none  inhabit ino^ 
the  same  vitlage ;  else  an  escheat  to  the  king  would  never 
happen.*'  The  commentator,  leaving  out  the  condition  of  a 
Brdhmana  being  an  inhabitant  of  the  same  village,  says  :  '*  the 
inheritance  devolves  successively  on  a  pereon  bearing  the  family- 
name,  and  ou  one  descending  from  the  same  patriarch,  in  either 
case  l)eing  an  inhabitant  of  the  same  village.  On  fuilure  of  all 
relatives  as  here  specified,  the  king  shall  take  the  escheat,  except- 
ing however  the  property  of  a  Brdhmana.  But  the  property 
of  a  Brdhmana  shall  be  taken  by  Brdhmanns.  who  have  read 
the  three  Vedas  and  possess  other  requisite  qualities."* 

In  his  commentary  on  the  Ddyahhdga^  Saf-KRISHJ^A  differs  Remark, 
from  his  original  treatise  Ddyahrama'Sangraha  in  maintaining 
the  distinction  between  the  whole  and  the  half-blood  among  the 
brothers  of  the  father  and  grandfather,  and  their  descendants, 
and  in  not  recognising  as  heirs  the  sons  of  the  daughtei-s  of  the 
late  proprietor's  own.  brother,  of  his  father's  brother,  and  also 
of  his  grandfather's  brother ;  the  maternal  grandfather's  father, 
his  son,  grandson,  great-grandson,  and  daughter's  son,  and  the 
maternal  grandfather's  grandfather,  his  son,  grandson,  great- 
grandson,  and  drtughtei-'s  son  who  are  designated  as  heirs  in 
the  Ddya-hrama  sangraJia ;  and  in  not  declaring  that  a  /irdh- 
tnana  must  be  an  inhabitant  of  the  same  village,  that  on  failure 
of  a  qualified  Brdhmyna,  in  respect  to  the  wealth  of  a  Brdlima- 
na,  a  Brdhmana  residing  in  another  village  is  the  successor. 


•  Colebrook«'fl  translation  of  Sai-KnisHNA's  recapitulation  in  the  commen- 
tary on  the  Ddya-bhaga  difitirs  from  the  text  of  that  recapitulation  in 
omitting  the  succession  of  the  paternal  great-grandfather,  and  paternal 
great-grandmother,  in  InsertiDg  the  succession  of  the  paternal  grandfather 
and  grandmother  after  their  own  daughter's  son,  and  in  interposing  the 
mother's  sister's  son  between  the  maternal  uncle  and  his  sod,  as  also  iu 
some  other  respects.  Such  difference  and  disagreement  may  be  attributed 
to  the  nustake  in  the  manuscript  copy  or  copien  from  which  that 
transUtion  was  made.  I  therefore  could  not  all  alonix  adopt  Mr.  Colebrooke's 
translations,  but  had  to  retranslate  the  text  from  the  list  edition  of  the 
Bii/a-hk4ga.  And  the  reason  why  I  have  preferred  and  a>h>pted  the  last 
^tion  is  given  in  the  last  Note  at  page  50.  The  omissio?)  of  the  great- 
gnodfather  and  great-grandmother,  and  insertion  of  the  grandfather  and 
grandmother  in  the  above  place  are  evident  mistakes  and  corruptions, 
inasmuch  as  in  the  original  the  paternal  grandfather  and  grandmother  are 
recognised  as  heirs  after  the  father*s  daughter's  son,  and  the  paternal  great- 
gnndfather  imd  great-grandmother  are  put  in  the  place  where  their  son  and 
dtoghter-in-law  are  inserted  in  the  translation  of  the  recapitulation.  As  to 
the  interposition  of  the  maternal  aunt's  son  it  is  admitted  to  be  a  mistake  Viy 
the  translator  himself,  who  remarks  that  the  son  and  grandson  of  the  mater- 
nal nncle  ought  to  precede  the  son  of  the  maternal  aunt,  by  the  analogy  of 
ioheritance  on  the  father's  aide.    (See  Coleb.  Bd.  Bha.^  page  226.) 
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Order  of  Succession  according  to  the 

VlvADA-BHANOiRNAVA. 

VyavoitH     88.     On  failure  of  the  father's  issue  including  daughter's 
the^*^  ^Vtviida'  ®^^'  ^^®  paternal  grandfather  is  heir  to  the  property;  on  fail- 
hkangamava.  ure   of  him^  the  paternal  grandmother.     On  failure  of  them^ 
their  issue^  including  the  son  of  a  daughter^    shall  inherit ; 
and   in    the   fiuccession  of   the   paternal   grandfather's  son, 
grandson,  and   great-grandson,   the    same  distinction  must 
be   admittted   as   before,   in   respect  of  their  relation  to  the 
(late  proprie toil's)  father  by   tbe   whole  or  half-blood;    but 
no  distinction  is  taken  in  the  case  of  daughters'  sons.     Next 
the  paternal   great-grandfather  is  heir;   in   default  of  him 
the  paternal  great-grandmother ;    on  failure   of  her,   the  de- 
scendants of   the   paternal   great-grandfather,   including  his 
daughter's  son,  as  before,  successively  claim  the  inheritance. 
Here  again  a  distinction  must  be  admitted  in  the  succession 
of  the  paternal  grandfather's  son,  grandson,  and  grandson's 
son,    according   to   their  relation  to  the  paternal  grandfather 
by  the  whole  or  the  half-blood,  but  not  in    the   instance   of 
his   daughter's   son.     On   failure   of   them,   a  more  distant 
kinsman  is  heir,  namely,   the   maternal  grandfather,   mater- 
nal uncle,  his  son,  and  son's  son,  the  maternal  great-grand- 
father, his  son,  son's  son,   and   gi-andson's  son ;    the  father 
of  the  maternal   great-grandfather,   his  son,   son's  son,  and 
grandson's   son.     On    failure  of   the   last   respectively    the 
next  in  order  is  heir.     Again,  their  daughter's  sons  have  a 
title  as  givers  of  funeral  cakes  to  the  maternal  grandfather, 
to   his  father,   and  to   the   father   of   the  maternal  great- 
grandfather.      In  tliis  sense  does   YIjnavalkya.   use  the 
term  Bandhu.     Such  is  the  rule  approved  of  by  SRf-KRiSHNA 
TarkIlankAra,  who  follows  the  opinion  of  JImiJta-vAhana. 
It   should  be   here  remarked  that  tbe  sons  of  the  son's  and 
the  grandson's  daughters  and  the   sons   of  a  brother's  and 
nephew's  daughters,   and   so   forth,   claim  succession  in  the 
order  of  proximity,   before  the   maternal   grandfather:    fop 
they  also  confer  benefits  by  the  oblation  of  the  funeral  cakes; 
on  failure  of   them,   a  distant   kinsman   {Sakulya)  is  heir. 
Three  persons  ascending  from  the  father   of   the   paternal 
great-grandfather,  and    three  descending   from  the   son  of 
the  great- gi-andson,  do  not  participate   in   the   same   funeral 
cake :    they   are   therefore   pronounced   Sakulya,  sharing  di- 
vidad  oblations.     In  the  first  place,    the   son   of   the   great- 
grandson   is   heir,   next  the  grandson  of  the  great-grandson, 
and  after  him  the  great-grandson  of   the   great-gmndson   in 
the  male   line.     On   failure  of  these,   the  paternal  grand- 
father's gi*andfather :   if  he  be  dead,  his  daughter's   son   and 
other  descendants  (to  the  third  degree)  who  are  givers  of 
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funeral  cakes  in  the  Pdrvana  inherit  in  order;  in  default  of 
thezn^  the  son,  grandson,  and  great-grandson  of  the  great- 
grandson  of  the  grandfatber^s  grandfather  in  the  male  line 
have  successive  claims  as  givers  of  the  remains  of  funeral 
cakes  to  the  paternal  gi-andfather's  paternal  grandfather. 
On  failure  of  them,  the  paternal  great-grandfather^s  paternal 
grandfather  is  heir;  if  he  be  dead,  his  son,  grandson,  and 
great-grandson,  his  daughter's  son,  and  the  son,  grandson, 
and  great-grandson  of  the  great-grandson  (in  the  male  line) 
bave  successive  claims  as  before.  On  the  failure  of  them, 
the  paternal  great-grandfather's  paternal  great-grand- 
father, his  son,  grandson,  and  great-grandson,  his  daugh- 
ter's son,  and  the  son,  grandson,  and  great-grandson  of 
the  great-grandson  (in  the  male  line)  similarly  inherit  in 
order.  On  failure  of  all  these,  the  Samdnodakas,  or  per- 
sons connected  by  an  equal  libation  of  water,  have  a  right 
to  inheritance :  the  relation  of  Samdnodaka  extends  to  the 
fourteenth  person.  On  failure  of  them,  the  spiritual  pre- 
ceptor is  heir ;  if  he  be  dead,  the  pupil ;  in  default  of  him, 
the  fellow-student;  then  the  descendants  from  the  same 
ancient  sage  claim  the  succession  ;  on  failure  of  them,  men 
sprung  from  the  same  primitive  stock.  On  failure  of  heirs 
including  kinsmen  sprung  from  the  same  branch  of  vener- 
able stock,  the  succession  devolves  on  Brdhmanas,  The 
want  of  heirs  descended  from  the  same  holy  sage,  or  from 
the  same  company  of  rishis,  and  the  failure  of  Brdhmanas 
must  be  understood  to  be  the  non-existence  of  any  such 
persons  in  the  same  village  or  town.  Manu  declares  that 
on  failure  of  virtuous  Brdhmanas  residing  in  the  same  town, 
the  inheritance  of  a  kshatriya  and  the  rest  shall  escheat  to 
the  king.  But  the  property  of  a  Brdhmana  must  never 
be  taken  by  the  king,  consequently,  on  failure  of  honest 
Brahman/is,  be  must  give  the  property  of  a  Brdhmana  to 
Brdhnanas  in  general.  The  spiritual  preceptor  shall  take 
the  property  of  the  perpetual  student  in  theology ;  the  vii'- 
tuous  pupil,  versed  in  the  study  of  revelation  concerning 
the  supreme  soul,  and  in  preserving  that  sacred  science, 
shall  take  the  estate  of  an  anchorite ;  and  the  brother  by 
religious  duties,  being  piipil  of  the  same  spiritual  father, 
takes  the  wealth  of  a  hermit.  ^  The  brother  by  religious 
duties'  is  one  familiarly  known  as  brother  of  the  deceased. 
The  subsequent  term  '  eka-tirthi  may  signify,  belonging  to 
the  same  order  of  devotion.  (Vide  Coleb.  Dig.,  Vol.  Ill, 
pp.  528—547.) 

In  the  order   of  succession   this  book   differs  from   both  the   Remark. 
Works  of  Saf-EBISHNA  in   intimating   the   opinion  that  the  sons 
of  the  son's  and  grandson's  daughters,  and  the  son  of  a  nephew's 
daughter,  and  so  forth,  claim  succession  in  the  order  of  proximity, 
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before  the  materual  graudfatlier,  and  in  inserting  the  son,  grand- 
son, and  great-grandson  of  the  great-grand&on  of  the  paternal 
grandfather's  grandfather  in  the  male  line  before  the  paternal 
gi-eat-grandfather's  grandfather;  the  son,  grandson,  and  greats 
grandson  of  the  great-grandson  of  the  paternal  great-grand- 
father's paternal  grandfather  before  the  paternal  great-grand- 
father of  the  paternal  great-grandfather;  and  in  some  other 
respects.* 

Remark.  Amidst  this  disagreement  of  anthors,  it  is  considered  pro« 
per  to  follow  the  order  of  SnfKaiSHNA's  Ddya-hrama-tangraha^ 
making,  however,  the  distinction  of  the  whole  and  the  half-blood 
among  the  descendants  of  the  paternal  grandfather  and  great- 
grandfather, as  made  in  his  commentary  on  the  Ddya-hhdga^ 
and  in  the  Digest  of  jAGA.N-NiTHA.t  This  is  done  in  pursuance 
of  the  dictum  of  YAjnavalkya  : — "If  two  texts  of  law  differ 
(from  each  other),  reason,  (or  that  which  best  supports  it,)  must 
in  practice  prevail."J  "  The  Ddya-krama-sangraJia  is," — to  use  the 
words  of  Mr.  Colebrooke,  the  highest  European  authority  ou 
points  of  Hindd  law, — "  a  good  compendium  of  the  law  of  inherit- 
ance accoi-ding  to  JfM<5TA-viHANA'8  text,"  and  has  been  preferably 
followed  not  only  by  the  lawyers  of  this  country,  but  also  by 
the  European  scholars  who  have  translated  or  written  treatises 
on  Hindd  law.  B6bl  Prasanna  Kum4r  Thikur  has,  in  his  "  Table 
of  Succession  according  to  the  Hindi  law  of  Bengal,"  adopted  the 
order  of  the  Ddya-krama-savgraha.  And  in  his  little  treatise 
entitled  "The  heritable  right  of  Bandhus  according  to  the 
western  school,"  he  has  expressed  the  same  opinion.  Mr.  Cole- 
brooke in  his  translation  of  the  Ddyabhdga,  after  showing  dis- 
crepancies in  the  authorities  ouiTent  in  Bengal,  remnrl^B: 
**  Amidst  the  disagreement  of  authors,  I  should  be  inclined  to 
give  the  preference  to  the  authority  of  Saf-KRiSHNA's  Ddya-hama- 
sangraJia;  because  the  order  of  succession  on  the  mother's  side, 
as  there  stated,  follows  the  analogy  of  the  rule  of  inheritance 
on  the  father's  8ide."§  Sir  William  Macnajihten,  in  his  book  ou 
Hindi  law,  says :  **  The  above  cited  four  authorities  are  of  the 
greatest  weight  in  the  province  of  Bengal ;  and  where  they  diflfer, 
reliance  may  with  safety  be  placed  on  the  Ddya-kramcL'SaTigraha 
of  SRf-KRiSHNA."||  Sir  Thomas  Strange,  in  his  Elements  of 
Hindd  law,  quotes  the  above  remark  of  Mr.  Colebrooke  and 
acquiesces  therein. IT  And  Mr.  Elberling  has  followed  only  the 
order  of  the  Ddya-kramorsangraha,  saying:  "In  the  following 
pages  we  shall  therefore  state  tlie  order  of  succession  of  Siif- 
ERiSHf^A  in  the  Ddya-krama'sangralia"*^ 

*  The  author  of  the  Daya-nh'naya  states  the  succession  diflferently,  t*t!c, 
'  First  the  maternal  uncle ;  then  the  maternal  uncle's  son ;  next  the  mater- 
nal grandfather;  after  him,  the  mother's  sister's  son  ;  subsequently  the 
maternal  uncle's  son's  son  ;  and  lastly  the  maternal  great-grandfather.'  His 
reasons  for  the  above  are  founded  on  the  number  of  oblations  deemed  bene- 
ficial to  the  deceased  owner. 

t  AnU,  pp.  89—93.  X  Vide  Cold>.  Dig.,  Vol.  Ill,  p.  505. 

§  V&,  BU,  Ch.  XI,  Sect,  vi,  p.  226.     H  Vol.  I,  p.  81  ;  Vol.  11,  p.  64,  Note. 

H  Vol.  II,  pp.  267,  258.  V  Elb.  In.,  p.  79. 
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It  IS,  however,  to  be  remarked  that  it  has  been  supposed  Remark. 
hy  some  that  the  succession  of  the  sons  of  the  hite  owner's 
brother's  daughter,  father's  brother's  daughter  and  grand- 
fether's  brother's  daughter,  was  not  originally  recognised  in 
the  Ddya-ki^ama-sangrahay  but  was  subsequently  inserted 
or  interpolated  by  some  pundits ;  and  the  reason  assigned 
for  snch  alleged  interpolation  is,  tliat  some  copies  of  the  work 
did  not  contain  the  passages  declaring  the  succession  and 
position  of  those  relations.  To  this  it  may  be  replied  that 
the  passages  in  question  are  in  the  printed  copies  of  all  the 
editions  of  the  Ddya-krama-sangraha,  as  well  as  in  Mr.  Wyn- 
che's  translation  thereof.  In  Sir  William  Macnaghten's*  and 
Sir  Thomas  Strange's  valuable  works  on  Hind6  law  also,  the 
above-mentioned  relations  are  mentioned  as  heirs  according  to 
iheDdya-krama-sangraha,  Mr.  Elberling  too,  who  has  exclu- 
rively  adopted  the  order  of  succession  according  to  the  Ddya- 
hama-sangraha,  has  named  those  relations  .ns  heirs  re- 
cognised in  that  work.  Babii  Prasanna  Kum4r  Tliakur,  in 
his  two  little  treatises,  published  a  short  time  ago,  has,  upon 
the  authority  of  the  Ddya-kramasangraha,  recognised  the 
8aid  relations  as  heirs.  Some  of  the  S udder  Judges  also 
have  done  the  same  t  Had  there  been  the  least  suspicion 
of  interpolation,  those  eminent  scholars,  who  wrote  their 
works  after  due  inquiry  and  research,  would  have  rejected 
the  passages  in  question,  or,  at  least,  made  remarks  upon 
them  as  of  doubtful  authenticity  instead  of  silently  citing 
them  as  genuine  passages  of  the  Ddya-kvama-sangraha ;  and 
liat  acute  logician,  Jagan-nAtha,  who  was  so  fond  of 
sophistry  and  finding  fault  with  others,  would  not  have  re- 
mained silent  on  the  point  in  question  ;  but  on  the  contrary, 
he  has  recognised  the  succession  of  the  son  of  a  brothers 
daughter  expressly  by  the  mention  of  him,  and  that  of  the 
other  two  impliedly  by  the  use  of  .the  expression  ''  and  so 
forth,  claim  succession  in  the  order  of  proximity,"  and  has 
added  the  succession  of  the  sons  of  a  son's  daughter,  grand- 
son's daughter  and  nephew's  daughter,!  assigning  the  same 
reason  for  their  succession,  (namely,  the  conferring  of  bene- 
fits by  the  presentation  of  oblations)  as  has  been  given  by 
Sftf-KRISHNA.  Hence  it  is  absurd  to  entertain  the  least  sus- 
picion of  interpolation.  It  might  be  that  the  passages  in 
question  were  omitted  in  some  of  the  manuscript  copies 
possessed  by  certain  pandits,  whose  books  are  often  erro- 
neous and  incorrect,  but  that  is  no  reason  for  considering 
the  passages  in  question  as  interpolations  in  the  face  of 
all  those  valid  proofs  of  their  genuineness.  But  even  if 
it  be  granted  for   argument's    sake   that   the   passages  in 

*  See  the  onuotaiions  in  the  following  page, 
t  Vide  PrecedenU,  p.  292.      .      t  See  CoUb.  Dig.,  Vol.  Ill,  p.  530. 
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question  were  not  originally  in  the  book,  yet  when  they 
have  been  recognised  to  be  genuine  by,  and  received 
corroboration  from,  Jagan-natha,  and  the  learned  trans- 
lator of  bis  Digest,  Mr.  Colebrooke,  who  has  translated 
the  above  passages  without  the  least  exception  thereto, 
and  lastly  by  and  from  Sir  William  Macnagh ten  (1),  and 
the  other  authors '  of  eminence  as  above  mentioned,  then 
they  can  no  longer  be  rejected  but  should  be  respected  as 
authoritative.     Hence, — 

According  to  the  Ddya-krama-sangraha  : — 

VyavadkA,       89-     In  default  of  the  father's   daughter's  son, 
the  brother's  daughter's  son  succeeds.* 

Reaaon  and      For  he  presents  two  oblation -cakes  in  which  the   deceased 
Authority.       owner  participates,  namely,  to  his    (the   owner's)   father  and 
paternal  grandfather.* 

Vide  Precedents,  pages  266—288  and  292. 


Annotations. 


(1)    The  other  heirs,  according  to  the  Ddya-krama-Mongrahaf  are 
thus  enumerated  by  Sir  William  Macnaghteu  : — 

'*  In  default  of  sister's  sons,  the  inheritance  is  thus  continued, 
agreeably  to  the  doctrine  of  the  Bengal  school,  as  laid  down  in  the 
Ddya-kramoriangraha,  Brother's  daughter's  son — paternal  grand- 
father^paternal  grandmother— paternal  uncle,  his  son  and  grand- 
son— paternal  grandfather's  daughter's  son — paternal  uncle's 
daughter's  son— paternal  great-grandfather— paternal  great-grand- 
mother— paternal  grandfather's  brother,  bis  son  and  grandsons- 
paternal  great-grandfather's  daughter's  son,  and  his  brother's 
daughter's  son.f  On  failure  of  all  these,  the  inheritance  goes  in  the 
maternal  line  to  the  maternal  grandfather;  the  maternal  uncle; 
his  son  and  grandson,  and  daughter's  son  ;  the  maternal  great- 
grandfather, his  son,  grandson,  great-grandson,  and  daughter's  son  ; 
and  to  the  maternal  great-great-grandfather,  his  son,  grandson,  great- 
grandson,  and  daughter's  sou.  In  default  of  all  these,  the  property 
goes  to  the  remote  kindred  in  the  descending  and  ascending  line, 
as  far  as  the  fourteenth  in  degree  ;  then  to  the  spiritual  preceptor  ; 
the  pupil  ;  the  fellow-student ;  those  bearing  the  same  family- 
name  ;  those  descended  from  the  same  patriarch  ;  Brahmins  learned 
in  the  Vedas ;  and  lastly,  to  the  king,  to  whom,  however,  the 
property  of  a  Brahmin  can  never  escheat,  but  must  be  distributed 
among  other  ^roAmtn*."— -Macn.  H.  L.,  Vol.  I,  pp.  29—30. 

*  Da.  Kra.  Sang.,  Chap.  I,  Sect,  z,  §  2.    See  the  above  annotation, 
f  This  should  be  "  paternal  grandfather's  brother's  daughter's  son."    Ss  f 
JDd.  Kra.  Sang.,  Chap.  I,  Sect,  z,  |  12  and  Id. 
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SECTION    V. 

On  TffE  Succession  of  the  Paternal  Grandfather, 
Grandmother,  and  their  Descendants. 

90.     Failing  the  brother's   daughter's   son,   the   Vyavatthd. 
paternal  grandfather  is  the  successor.* 

For,  as  the  father  is  entitled  to  succeed  on  failure  of  the  Reason  and 
heirs  of  the  deceased  owner  ending  with  the  daughter'js  son,  -A^^ority. 
90  by  the  rule  of  analogy  the  succession  devolves  on  the 
grandfather  in  default  of  heirs  down  to  the  father's  daughter's 
son ;  and  because  he  (the  grandfather)  presents  to  the  owner's 
great-grandfather  (one)  oblation-cake  in  which  the  deceased 
owner  participates.* 

91.  In  default  of  the  paternal  grandfather,  the  VyawuiU. 
paternal  grandmother  is  heir.* 

Vide  Precedents,  pages  263,  288,  289. 

According  to  Manu's  text : — "  Of  a  son  dying  childless  Authority, 
the  mother  shall  take  the  estate,  and  the  mother  being  also 
dead,  the  paternal  grandmother  shall  take  the  heritage'^ — as 
QiB  mother  succeeds  on  the  death  of  the  father,  so  by  the 
rule  of  analogy  the  succession  devolves  on  the  paternal  grand- 
mother in  default  of  the  paternal  grandfather.'* 

92.  Failing  the  paternal  grandmother,  the  sue-    ryatM<A4 
cession  devolves  on  the  father's  own  brother,    Fail- 
ing him,  it  devolves  on  the  father's  half-brother.* 

Vide  Precedents,  pages  215,  289. 

For  they   (two)  present  to  the  paternal  grandfather  and    ReaaoiL 
great-grandfather  of  the  late   owner   two  oblation-cakes   in 
which  the  owner  participates.* 

98.     In   default   of    the  father's    half-brother,     Vyavatthd. 
succession  devolves  on  the  son  of  the  father's  whole 
brother.  Failing  him,  it  goes  to  the  son  of  the  fa- 
ther's half-brother.* 

Fide  Precedents,  pages  165,  190,  214,  264. 

For  they  (two)  present  to  the  (deceased)   owner's  paternal       Reason, 
grandfather  and  paternal   great-grandfather  two   oblation* 
cakes  in  which  the  owner  participates."'^ 

•  D4.  Kra,  Scmp,,  Chap.  I,  Sect,  x,  §  3—6.  See  mte,  pp.  86,  88,  89,  92,  and 
tilt  annotation  at  page  96. 
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Vifavoithd.  94.  In  default  of  the  son  of  the  father's  half- 
brother,  the  right  devolves  on  the  grandson  of  the 
father's  whole  brother.  After  him,  on  the  grand- 
son of  his  half-brother.* 

Reaaon  and      For  they  also  offer  to  the  (deceased)  owner's  paternal  grand- 
Authority,      father  (one)  oblation  cake  in  which  the  owner  participates.* 

Vyava$tk&.  95.  In  default  of  him  (the  paternal  uncle's 
grandson)  the  succession  devolves  on  the  grand- 
father's daughter's  son.* 

Vide  Precedents,  pages  264,  265. 

Reaaon  and      Because,   he   presents   to   the  paternal    grandfather    and 
Authority.       great-grandfather  of  the   late  owner  two  oblation-cakes,  in 
which  the  deceased  owner  participates.* 

Remark.  Although  the  grandfather's  daughter's  son   by   presenting 

two  oblation- cakes  in  which  the  owner  participates  confers 
greater  benefit  than  the  uncle's  grandson,  who  presents  but 
one  oblation-cake  in  which  the  owner  participates,  yet  never- 
theless the  right  of  succession  devolves  (in  the  first  instance) 
on  the  uncle's  grandson,  because  he  has  stronger  claims  by 
virtue  of  his  relationship  to  the  deceased  owner  in  the 
degree  termed  '  (sagotra)  aapinda.'^ 

Authority.  1°  ^^^  succession  of  the  paternal  grandfather's  son, 
grandson,  and  great-grandson,  the  distinction  must  be  admit- 
ted as  before,  in  respect  of  their  relation  to  the  (late  pro- 
prietor's) father  by  the  whole  or  half-blood,  because  the 
paternal  grandmother  shares  the  funeral  cakes  offered  by  her 
descendants,  and  the  wife  of  a  paternal  grandfather  does  not 
share  in  the  oblations  presented  by  the  descendants  of  another 
wife  of  her  husband  :  but  no  distinction  is  made  in  the  case 
of  a  daughter's  son ;  because  the  maternal  grandmother  does 
not  share  in  the  oblation-cake  offered  by  her  daughter's 
Bon.— Caleb.  Dig.,  Vol.  Ill,  pp.  428,  429. 

Vyavaitkd.  96.  In  default  of  the  paternal  grandfather's 
daughter's  son,  the  paternal  uncle's  daughter's  son 
succeeds,  t 

Vide  Precedents,  pages  266,  279. 


•  Ld.  Kra.  Sang.,   Qtxap.  I,   Sect,  x,  §  7,  8.    Bee  oh^  pp.  86,  88,  89,  92. 

t  D&,  Kra.  Sang.,  Chap.  I,  SeoU  x,  §  9.    See  Elb.  In.,  p.  83,  and  the  anno* 
tation  at  page  H ;  see  also  the  remarks  at  page  95. 
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•  SECTION    VI. 

Oh  the  Succession  op  the  Paternal  Great-Grandfather, 
Grbat-Grandmother,  and  their  Descendants. 

97.  Failing  the  paternal  uncle's  daughter's  son,   vyavaithd. 
the  paternal  great-grandfather  succeeds.* 

Because,  the  (late)  owner  participates  in  the  oblation  offered     Reason  and 
to  the  paternal   great-grandfather;  and  also  because  of  the  Authority. 
analogy  above  mentioned.* 

98.  Failing    him,    the    paternal    great-grand-    vyavoi^i. 
mother  is  entitled  to  succeed.  ♦ 

Because,  she  shares  the  oblation-cake  offered  by  her  great-     Reason  with 
grandson.     This  observation  of  JiM^TA-vAHANA  and  Baghu-  Authority. 
NANDANA     should     be     respected. — Coleb.  Dig.,  Vol.  Ill, 
page  529. 

It  mast  not  be  argued,  that  in  the  want  of  a  positive  Remark, 
text,  the  succession  of  the  paternal  great- grandmother  is 
forbidden  by  the  general  maxim,  '^  wealth  was  conferred 
for  the  sake  of  defraying  sacrifices ;  therefore,  distribute 
it  among  honest  persons,  not  among  women,  ignorant  men, 
and  such  as  neglect  their  duties/'  A  man  should  not 
affirm,  of  his  own  authority,  that  no  such  special  ordinance 
exists;  for  the  ocean  of  the  law  has  not  been  traversed.— 
Cokb.  Dig.,  Vol.  Ill,  p.  529. 

99.  If  she  be  dead,  the  paternal  grandfather's   Vyavanu. 
own  brother,  his  half-brother,  their  sons  and  grand- 
sons are  successiveli/  heirs.* 

Vide  Precedents,  (>age  264. 

For,  they  present   to   the   owner's   paternal   great-grand-   Reason. 
&ther  an  oblation-cake  in  which  the  owner  participates."^ 

100.  Next  succeeds  the  paternal  great-grand-   Vyavanhd, 
father's  daughter's  son.* 

Since,  he   presents   an   oblation,   in   which  the  deceased   Reason, 
owner  participates,  namely,  to   the  owner's   paternal   great- 
grandfether."'^ 

Here  again  a  distinction  must  be  admitted  in   the   succes-    Authority. 
«ion  of   the    paternal    great-grandfather's   son,    son's   son, 
and  grandson's   son  according  to  their  relation  to  the  pater- 
nal grandfather   by   the   whole   or   half-blood;  but  not   in 

•  See  IH,  Krd.  Sang,  Chap.  I,  Sect,  x,  §  10-12.    See  Elb.  In.,  p.  80,  and 
oiKe,  pages  88,  89,  92. 
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the  instance  o£  his  daughter's  son,— Co?e6.  Dig.,  vol.  III, 
page  629. 

VyawuM.        101.     Next  the  succession  derolres  on  the  pater- 
nal grandfather's  brother's  daughter's  son.* 

Vide  Precedents,  pages  266—288,  292. 

Heason  and      ^^^>  ^'^  presents  an  oblation  in  whieh  the  deceased  owner 
Authority,      participates,  namely,   to  the  owner's  paternal  great-grand- 
father.***" .^_^_^ 

SECTION    VII. 

On  the  Succession  op  the  Maternal  Grandfathers 
and  their  descendants. 

On  failure  of  any  lineal  descendant  of  the  paternal  great* 
grandfather  down  to  the  daughter's  son,  who  might  have 
presented  oblations  in  which  the  deceased  would  participate  ; 
to  intimate,  that,  in  such  ca6e,the  maternal  uncle  shall  in- 
herit in  consequence  of  the  proximity  of  the  oblations,  as 
presenting  offerings  to  the  maternal  grandfather  and  the 
rest,  which  the  deceased  was  bound  to  offer,  YIjnayalkta 
employs  the  term  '^  cognates  (bandkuy  But  Manu  indi- 
cated it  only  by  a  passage  declaratory  of  succession  accord- 
ing to  the  nearness  of  the  oblation.  Since  the  maternal 
uncle  and  the  rest  present  three  oblations  to  the  maternal 
grandfather  and  other  ancestors,  which  the  deceased  was 
bound  to  offer,  therefore,  the  property  should  devolve  on  the 
maternal  uncle  and  the  rest :  for  it  is  by  means  of  wealth 
that  a  person  becomes  a  giver  of  oblations.f  Here  also,  as 
in  the  instance  of  father  and  paternal  kinsmen,  if  the  ma- 
ternal grandfather  be  living,  he  is  heir ;  on  failure  of  him, 
the  maternal  uncle  and  other  maternal  kindred  succeed  in 
order.  %     Consequently,— 

vyavattu,  102.  In  default  of  the  paternal  grandfather's 
brother's  daughter's  son,  the  maternal  grandfather 
(of  the  late  owner)  succeeds.  § 

Vywatthct.      103.     In  his  default,  the  maternal  uncle. § 

Vide  Precedents,  pages  291 — 293. 
VyavastU.      104.     Failing  him,  his  son  inherits.  § 

Vide  Precedents,  pages  293 — 296. 

•  Dd.  Kra.  Sang.,  Chap.  I,  Sect,  x,  §  18,— see  Elb.  Id.,  p.  80,  and  the  an- 
notation at  page  96  ;  see  also  the  remarks  on  the  succession  of  the  brother's 
daughter*s  son  at  pages  95,  96. 

f  Da,  Bhd.,  Chap.  XI,  Sect,  vi,  §  12,  18.  t  2>4.  T.  Sans.,  p.  61. 

§  Da.  Kra.  Sang.,  Chap.  I,  Sect,  x,  §  H,  15.— See  Klb.  In.,  p.  80,  and  amte, 
pages  88,  89,  92. 
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105.  *  If  he  be  dead^  the  graadson  of  the  mater-  »V«tw<^4* 
nal  uncle  is  heir.* 

For,  these  two  texts  of  Manu — '*  To  three  must  libation  Authority. 
of  water  be  given  at  their  obsequies :  for  three  is  the  obla- 
tion-cake ordained/'  and — ''To  the  nearest  aapinda  the 
mheritance  next  belongs, f'' — which  declare  that  succession 
to  the  estate  (of  the  deceased)  is  to  take  place  according  to 
the  order  of  proximity  of  benefits  conferred  on  the  deceased 
owner,  propound  the  right  of  the  above-named  to  succeed  ; 
and  the  sole  object  of  the  introduction  of  the  two  texts 
above  cited  in  a  treatise  on  inheritance  is  to  show  that  the 
right  of  succession  to  the  estate  occurs  according  to  the  order 
of  benefits  conferred  on  the  deceased  proprietor:  otherwise 
the  insertion  of  these  texts  in  a  treatise  on  inheritance  would 
have  been  useless* — Da.  Kra.  Sang.,  Chap.  I,  Sect,  x,  §  16. 

106.  In  default  of  the  maternal  uncle's  grand-   vyawutu. 
son,  the    maternal    grandfather's  daughter's  son 
succeeds.* 

Vide  Precedents^  page  295. 

107.  Failing    him,  the  maternal  great-grand-   Vyavaith&. 
fatiier  succeeds.* 

108.  In  default  of  him,  his  son  succeeds.*  Vyavattu. 

109.  If  he   be  dead,  the  maternal  great- grand-    vyavauu, 
father's  grandson  is  heir.* 

110.  In  his  default,  the  maternal  great-grand-   Vyavaau. 
father's  great-grandson  succeeds.* 

UL     Then  succeeds  the  son  of  the  daughter  of    VywiuUid. 
the  maternal  great-grandfather.* 

112.     In  default  of  him,   the  maternal  great-    Vyavastu. 
great-grandfather  is  heir.* 

US,     Failing  him,  his  son  succeeds.*  vyavoithd.. 

114.     In  his  default,  the  grandson  of  the  mater-   vyavattha. 
nal  great-great-grandfather.* 

H5.    If  he  be  dead,  the  great-grandson  of  the  yyavatihii, 
maternal  great-great-grandfather  is  heir.* 

•  Sd.  Kf.  8mn0.,  Chap.  I,  Sect,  x,  §   16— 19.— Elb.  In.,  p.  80 — See  anU 
86,  S8,  B9,  92,  96. 

t  Mahu,  Chap.  IX,  V9, 186, 187. 
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YyavMthi.      lig.     Next    succeeds  the  maternal  great-great 
grandfather's  daughter's  son.* 


SECTION    VIII. 

On  Sakulyas*  Right  op  Successicw. 


Vyavattha, 


On  failure  of  the  heirs  who  present  ob- 
which  the   late  owner  participates,  the 

inheritance»t 


Authority. 


or 

kinsmeu 

fioed. 


117. 

lations  in 

SakulyOfS  or  remote  kinsmen  take  the 
Vide  Precedents,  pages  271,  275. 

Manu  :— Then  the  distant  kinsman  shall  be  the  heir,or  the 
spiritual  preceptor,  or  the  pupil. t — Chap,  IX,  v.  187. 

The  Sakulyoi  SoudhAyana  says,— ^'  The  paternal  great-grandfather  and 
distant  grandfather,  the  father,  the  man  himself,  his  brothers  of  the 
®'  whole  blood,  his  son  i^jj;  a  woman  of  the  same  tribe,  his  son's 
son  and  his  great-grandsotrt-allthese  partaking  of  undivided 
oblations,  are  pronounced  '  ^apin^SjbiJhose  who  share  divided 
.  oblations  are  called  '  SakxilyasJ  '^Afefe  issue  of  the  body 
being  left,  the  property  must  go  to  themNsOn  failure  of 
sapindas,  or  near  kindred,  Sakulyas,  or  re^tftte  kinsmen^ 
are  heirs.  If  there  be  none,  the  preceptor,  thXpupil,  or 
the  priest,  will  teke  the  inheritance.  In  default  or^U  these, 
the  king  has  the  escheat/' — Dd.  Bhd„  Chap.  xJji^ect  i, 
para.  37.  \^ 

Explanation      The    meaning    of   this    passage    is  : — Since  the  fo^?*^ 

of  the  above,  person    (or  the   proprietor)   enjoys  the  oblation -cakes    Z*^"" 

sen  ted  to   the   father  and   the  two  next  ancestors,  as  bdi^S 

the   participator  in   the   offerings   at  obsequies:  and  s^^® 

the  'son  and  other  descendants,   to  the  number  of  th 

f)resent  oblations  to   the    deceased ;    and    he,   who,   w 
iving,   presents  an  oblation  to  an  ancestor,  partakes,  wl^^^ 
deceased,  of  oblations  presented  to  the   same  person ;  t 
fore,   such   being  tlie   case,  the  middlemost  (of  seven) 
while  living,    offered  food  to  the  manes  of  ancestors, 
when  dead,  partook  of  the  offerings  made  to  them,   beci 
the  object  to  which  the  oblations  of  his  descendants 
addressed  in  their  lifetime,  and   shares  with   them,  i 
they  are  deceased,  the  food  which   must  be  offered   by 
daughter's   son,   and   other  (surviving  descendants  he 
the  third  degree) .     Hence  those  (ancestors,)  to  who] 


le 


nd 
e 

re 
in 
e 

nd 

he 


•  D4.  Kra.  Sang,,  Chap.  I,  Sect,  x,  §  20.— See  Elb.  In.,  p.  80,  and  ( 
86—89,  92,  98. 

t  D&.  Kra,  Sang.,  Chap.  I,  Sect,  x,  §  21  ;— Z>i.  £U.,  Chap.  XI, 
paras.  U,  21  ;—CoUb.  Dig..   Vol.  Ill,  p.  580 ;  Dd,  To.,  Chap.  XI,  §  : 
ant€f  pages  86—89,  92,  98. 
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presented  oblations^  and  those  (descendants^)  who  present 
oblations  to  him^  partake  of  an  undivided  offering  in  the 
form  of  (pinda)  food  at  obsequies.  Persons,  who  do  par- 
take of  such  offerings,  are  aapindas.  But  one  distant  in 
the  fifth  degree,  neither  gives  an  oblation  to  the  fifth  in 
ascent  nor  shares  the  offering  presented  to  his  manes.  So 
the  fifth  in  descent  neither  gives  oblations  to  the  middle 
person  who  is  distant  from  him  in  the  fifth  degree,  nor  par- 
takes of  the  offerings  made  to  him.  Therefore  three 
ancestors^  from  the  grandfather's  grandfather  upwards^  and 
three  descendants  from  the  grandson's  grandson  downwards^ 
are  denominated  ^'  Sakulyas/'  as  partaking  of  divided 
oblations,  since  they  do  not  participate  in  the  same  offering. 
This  relation  of  sapindas,  as  well  as  that  of  sakulyas,  has 
been  propounded  relatively  to  inheritance. — Dd.  Bhd., 
Chap.  XI,  Sect,  i,  §  37,  38. 

The  fourth  person  and  the  (two)  rest  share  the  lepa  or  the 
remains  of  the  oblations  wiped  off  with  kusha  grass ;  the 
father  and  the  (two)  rest  share  the  oblation-cakes;  the 
seventh  person  is  the  giver  of  oblations ;  the  relation  of  /Sa- 
piiida,  or  men  connected  by  the  oblation-cake,  extends, 
therefore,  to  the  seventh  person  (or  sixth  degree  of  ascent  or 
descent).  It  should,  however,  be  noticed  that  these  are  con- 
sidered aapindas  only  in  the  case  of  impurity  by  reason  of  a 
kinsmaa's  death ;  but  in  respect  of  inheritance,  (the  first) 
three  are  as  sapindas,  (the  other)  three  as  Sakulms, — See 
ColA.  Dig.,  Vol.  Ill,  p.  531. 

The  SahulyaSy  or  remote  kindred,  are  of  two  descriptions, 
Ist,  descending,  and  2nd,  ascending.'^ 

The  first  includes  the  great-grandson's  son  and  the 
rei^  down  to  the  third  degree  in  the  descending  line.  The 
second  intends  the  great-great-grandfather,  and  other  ances- 
ton  up  to  the  third  degree  in  the  ascending  line.* 

118.  Of  the  sahdyasy  the  son  of  the  great- 
grandson  is  first  entitled  to  succeed.* 

Because,  he  offers  the  remains  of  the  oblations  to  the  late  Authority*" 
pioprietor,  his  father,  and  to  his  grandfather.'^ 

119.  Next  the  grandson  of  the  great-grandson.*    ^v^"*^^^ 

Because,  he  offers  the  remains  of  oblations  to  the  late 
proprietor,  and  to  his  father.* 


Vyavatihd, 


*  Bee  m,  KrcL  Sang,,  Chap.  I,   Sect,  x,  §  22^ 
ZI,8aot.Yi,§22.    See  an(e  pages  89,  92,  93. 


24  J— Di.  Bhd.,  Chap. 
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Authority. 


vyavoitu.      120.    After  him,  the  great-grandson  of  the  great- 
grandson  succeeds.* 

Because  he  oiEers  the  remains  of  oblations  to  the  late  pro- 
prietor. 

In  the  first  place,  the  son  of  the  great-grandson  is  heir^ 
because  he  offers  the  remains  of  oblations  to  the  (late) 
proprietor,  to  his  father,  and  to  his  grandfather.  Next  the 
grandson  of  the  great-grandson,  and  after  him,  the  great- 
grandson  of  the  great-grandson  in  the  male  line.— Coleb. 
Dig.,  Vol.  Ill,  p.  531. 

121.  In  default  of  the  sakulyas  as  above,  those 
in  the  ascending  line  inherit  according  to  their 
respective  order  of  proximity.* 


Tyavcaihd, 


Authority. 


Here  the  distant  kinsmen  in  the  descending  line  first 
obtain  the  inheritance,  according  to  their  respective  order, 
since  the  deceased  owner  partakes  of  the  remainder  of  the 
oblations  which  they  present.  In  their  default,  the  distant 
kindred,  as  far  as  the  third  degree  in  the  ascending  line, 
inherit  in  due  order :  since  the  deceased  proprietor  parti- 
cipates in  the  remainder  of  funeral  oblations  made  to  his 
great-great-grandfather,  and  other  ancestors,  three  in  all.— • 
Da,  Kra.  Sang,,  Chap.  I,  Sect,  x,  §  24,  25. 

Remark.  JfM(5TA-viHA.NA  says, — "  The  distant  kinsman  (sahilya)  is  one 
who  shares  a  divided  oblation,  as  the  grandson's  grandson  or 
other  desceudants  within  three  degrees  reckoued  from  him ;  or 
as  the  ofifspring  of  the  graudfather  or  other  remoter  ancestor. 
Among  these  claimants  (whether  ascending  or  desceudingyt) 
the  grandson's  grandson  and  the  rest  are  the  nearest,  since  tbej 
confer  benefits  by  means  of  the  residue  of  the  oblations  which 
they  offer.  [These  descendants  are  therefore  heirs. t]  On  failure 
of  such,  the  offspring  of  the  paternal  grandfather's  grandfather 
inherits  in  right  of  the  oblations  presented  to  the  patenuU 
'^andfather's  grandfather  and  other  ancestors  who  are  sharen 
of  the  residue  of  oblations  which  the  deceased  was  bound  to 
offer."  {Dd.  Bhd.,  Chap.  XI,  Sect,  vi,  §  21,  22.)  But  see  the 
remark  at  page  90. 


Vyavoithd, 


Authority. 


122.  The  offspring  of  the  above  sakulyas  also  in* 
herit  in  the  order  of  proximity 4 

Their  offspring  al8o{a) :  since  they  present  oblations  to  the 
great-great-grandfather  and  the  rest  who  are  partakers  of 
the  remainder  of  the  oblations  which  it  belonged  to  the 
deceased  owner  to  make.§ — Dd.  Kra.  Sang.  Sans.,  p.  11. 

♦  See  Dd.  Kra.  Sang.,  Chap.  I,  Sect.  X,  §  24,  25 ;  CoW.  Dig^  Vol.  Ill, 
pp.  530,  581 ;  see  also  atUe,  pages  87,  89,  92,  93.  f  Saf-KBISHNA. 

t  See  ante,  page  89. 

§  Mr.  Wynche'8  translation  of  the  onginal  of  the  abore  phrMO  is  defeetiTe, 
as  will  be  known  by  oompariog  the  ssme  with  the  original 
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(o)  "  Their  offspring  also/'  From  this  declaration  of  Sfif -  Remark. 
KBISHHA  what  can  be  understood  and  concluded  is^  that 
the  paternal  g^reat-great-^randfather  and  the  two  next  ances- 
tors^ and  those  of  their  issue  who  offer  the  oblation-cakes 
(and  not  the  remains  of  oblations)  succeed  in  the  order  of 
proximity.  And  their  succession  in  such  order  can  be  as 
follows: — firstj  the  paternal  great-great-grandfather;  fail- 
ing him^  bis  son^  grandson,  great-grandson,  and  daughter's 
son ;  in  their  default,  the  paternal  great-grandfather's  grand- 
father, his  (the  latter^s)  son,  grandson,  great-gi-andson,  and 
daughter's  son;  on  failure  of  these,  the  paternal  great-great- 
grand&ther's  grandfather,  his  son,  grandson,  great-grandson 
and  daughter's  son  inherit  in  the  consecutive  order. 

Jaoan-nItha,  however,   in    violation  of   the    above    orders     FurtkarlU- 
inserta   the  ScJculyas  or  remote  kindred   of  the  paternal  great-  °^^' 
greatpg^randfather   and  the  rest  before  or  in  preference  to  his 
frther   and  grandfather  who    are    his  sapindaa   or    nearer    of 
kin.      Thus:— "On    failure    of   these    (t.  e.,  great-grandson's 
BOD,  and   the  rest,)  the  paternal  grandfather's  paternal  grand- 
father ;  if  he  be  dead,  his  son  and  other  descendants  to  the 
third  degree  have  succesBlve  claims;    on  failure  of  these,  the 
daughters  son  of  the  paternal  grandfather's  paternal  grand- 
fniher,   and  other  givers  of   funeral  cakes  in  the  triple  set  of 
oblations,  inherit  in  order ;  in  default  of  them,  the  son,  grand- 
son, and  great-grandson  of   the  great-grandson    of  the  grand- 
father's grandfather,  i^  the  male  line,  have  successive  claims 
as  givers  of  the  remains  of  funeral  cakes  to  the    paternal  grand- 
fiither's  paternal  grandfather :  on  failure    of  them,   the  paternal 
great-grandfather's  paternal  grandfather  id  heir;  if  he  be  dead, 
his  son,  grandson,   or    great-grandson,    in  the  male  line,  his 
daughter's  son,  the  son  of  the  great-grandson  in  the  male  line, 
and  the  son  of   that  great-grandson's  son,  and  the  son  of  this 
last  mentioned  descendant,  have  successive  claims  as  before; 
on  failure  of  them,  the  paternal  great-grandfather's  paternal 
great-grandfather,  his  son,   grandson    and  great-grandson,  his 
daughter's  son,  the  son,  grandson,  and  great-grandson  of  this 
great-grandson  similarly    inherit  in  order."    ( Vide  Coleb.  Dig., 
Vol.  Ill,   p.   531.)    But  this  is  not  consistent  with  the  reason 
of  the  law :— 1.  Because  the  succession  of  the  Sahulyas  or  distant 
kinsmen  of  the  great-great-grandfather,  who  are  related  as  Samd- 
nodahu  to  the  deceased  proprietor,  is  recognised  before^  or  in 
preference  to,  the  great-great-grandfather's  father  and  grandfather, 
and  their  descendants  to  the  third  degree,    all  of  whom  are 
Sdkdyas  of  the  deceased  proprietor,  and  2.    Because  such  order 
is  repugnant  to  the  two  texts  of  Manu:    "To   three   must 
Kbation  of  water  be  made ;  to   three  must  oblation  of  food  be 
presented,"  &c. ;  '*To  the  nearest  of  kin  the  iuheritanoe  next 
belongs  ;"*  and  to  the  text  of  Ybihasfati,  cited  in  the  foUowiug 

•  MaH0,  Chap.  IX,  w.  186,  187. 

K 
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page,  by  reason  o(  Samdnodakas  being  preferred  to  Sahdyca  wbo 
are  related  to  the  late  proprietor  more  nearly  than  the  former 
and,  as  such,  should  succeed  before  the  Samdnodakas,  and  also  to 
the  analogy  of  succession  of  the  father  and  the  rest,  (ordained 
by  Sal-KRisnNA  and  other  authorities,  as  above  shown)  according 
to  all  of  which,  the  father  of  the  great-great-grandfather  should 
succeed  immediately  after  liis  (the  latter's)  daughter's  son ;  then 
the  great-great-grandfather's  grandfather  and  his  descendants,  in- 
cluding daughter's  son,  should  succeed  in  the  order  of  proximity. 

Vpavaitu-  123.  Where  there  are  many  relatives,  iu  the 
agnatic  line  {jndtayah)^  remote  kindred  (sakulydh), 
and  cognate  kindred  (bdndhavdh)^  he  of  them,  who 
is  nearest  of  kin,  shall  take  the  property  of  him  who 
dies  without  male  issue  (Jb).* — Veihaspati. 

Explanation.  ^j,^  Propinquity  of  kin  must  be  considered  with  reference 
to  the  greater  or  less  benefits  conferred  on  the  deceased 
proprietor,  as  is  confirmed  by  both  the  texts  (of  Manu) 
already  cited  above.* 


SECTION    IX. 

On  Succession  of  SamAnodakas. 

yywmu,  124.  If  there  be  no  such  distant  kindred,  the 
Samdnodakas^  or  kinsmen  allied  by  common  liba- 
tions of  water,  inherit  (a).'\ 

Vide  Precedents,  pages  271,  275. 

Reason  and      Since  they  must  be  considered  as  comprehended  in   the 
Authority.      ^^^  Sakulya.—Dd,  Kra.  Sang,,  Chap.  I,  Sect,  xi,  §  26. 

Authority.  If  there  be  no  such  distant  kindred,  the  SamdnodakaB{a\ 
or  kinsmen  allied  by  a  common  libation  of  water,  must  be 
admitted  to  inherit,  as  being  signified  by  the  term  Sakulya 
(conformably  with  BouDHiYANA's  explanation  of  it. J 
Ante  p.  116).— Z)a.  Bhd.,  Chap.  XI,  Sect,  vi,  §  23. 

Authority.  Men  connected  by  equal  oblations  of  water  are  allied  by 
family ;  and  on  failure  of  such  kinsmen  (as  partake  of  the 
remains  of  funeral  cakes) ^  those  who  are  connected  by  equal 
oblations  of  water  are  heirs,  as  suggested  by  the  term  ''kins- 
men allied  by  family;^'  for  it  is  so  remarked  by  JiMi^XAr 
vAhana.  Such  is  the  succession  of  kinsmen.— CV>/^.  Dig., 
Vol.  Ill,  page  533. 

•  /)d.  Kra.  Sang.,  Chap.  I,  Sect,  x,  §  25  \-CoUh.  Dig.,  Vol.  Ill,  p.  6SS. 

+  Di.  BM.y   Chap.  XI,   Sect,  vi,  §  23;— See  CoUb,  Dig.,  Vol.  Ill,  ^agM 
530—632.  t  ACHTUTA.  1 


Digitized  by 


Google 


ON  SUCCESSION  OP  S^IRITtJAL  rRECEPTOR,  &C.   107 

(a)  The  relation  of  Samdnodakaa  extends  to  the  four-  Explanation, 
teenth  person,  in  conformity  with  the  text  of  Vrihat  Manu  : 
*'But  the  relation  of  Samdnodakasy  or  those  connected  by 
an  eqoal  libation  of  water,  ceases  with  the  fourteenth  per- 
son;''* or  ''as  some  affirm,  it  reaches  as  far  as  the  memory 
of  birth  and  name  extends.  This  is  signified  by  goira  or 
the  relation  of  family  name/'f 

125-     The  Samdnodakas  also  should,  like    Saku-   Vi^awuthd. 
Igas,  succeed  in  the  order  of  proximity /'fi^. 

(6)  That  is,  by  parity  of  reason,  the  Samdnodakas  in  Explanatibn. 
the  descending  line  should  succeed  first,  and  then  those  in 
the  ascending  line,  in  the  due  order  of  proximity,  conform- 
ably with  the  maxim, — ''the  sense  of  the  law,  as 
ascertained  in  one  instance,  is  applicable  in  oihers  also^ 
pAyrided  there  be  no  impediment/'J 

Jagan-nItha  says: — "Among  these,  the  eighth  ancestor,  his  Remark, 
son,  grandson,  great-grandson,  and  daughter's  son,  and  the  rest, 
as  far  as  the  fourteenth  in  descent,  counted  from  the  eighth  ances- 
tor, successively  claim  the  inheritance  :  the  same  must  be  under- 
stood in  the  ancestor  and  the  rest ;  for  nearness  of  kin  and  su- 
perior benefits  are  entitled  to  be  respected  in  every  case."  (Coleb. 
Dig.,  Vol.  Ill,  p.  533.)  The  remark  made,  in  the  two*last  pages, 
on  the  order  of  Sakulyax  given  by  him,  applies  also  to  the  above. 


SECTION    X. 

On  Succession  of  the  Spibitual  Preceptor 
and  the  rest. 

126.  On  failure  of  the  SamdnodaJcas,  the  Achdr*  Vyavattu. 
yya^  or  spiritual  preceptor  {a)  is  the  successor.  § 

Tide  Precedents,  pages  296,  297. 

127.  In  default  of  him,  the  pupil  inherits/*;  §      ^iww^W- 

On  failare  of  these  (t.  «.,  the  Samdnodakas) ^  the  spiritual  pre- 
emptor  is  the  sucoe8sor.(a)  In  default  of  him,  the  pupil  is  heir, 
for  the  text  of   Manu,   "the    spiritual  preceptor,   or  pupil," 

•  (7oZ«6.Dig.,  Vol.  Ill,  p.  532. 

t  The  first  part  of  this  passage  occurs  in  Manu's  iDstitutes.  5.  (iO.  The 
nnudnder  of  the  text  diCTers.    See  Mil,  In.,  Chap.  II,   Sect,  v,  §  6. 

X  See  Di.  Bhd.,  Chap.  Ill,  Sect,  ii,  §  81,  annotation;— (7o^.  Dig., 
?oLIII,  R).  18, 1»,  99,  106,  and  Precedents,  p.  203. 

I  IX.  BhA,f  Chap.  XI,  Sect,  vi,  §  24.— Dd.  Kra,  Sang»,  Chap.  I,  Sect,  x, 
|«^  27,  28.— Co^eJ.  Dig.,  Vol.  Ill,  p.  588.  See  Elb.  In.,  p.  80,  and  anU,  p.  90, 
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Tyavatlhi, 


Authority. 


propounds  the  order^  in  which   these  persous  shall  respectiTel/ 
succeed. — Dd,  Era,  Sang.,  Chap.  I,  Sect,  x,  §  28. 

(a)  The  spiritual  preceptor  is  he  who  instructs  (his  pupil)  ia 
the  Veda,  after  investing  (him)  with  the  holy  thread,  whence  Is 
he  denominated  *  A!chdryya.^ — Di.  Kra.  Sang,,  Chap.  I,  Sect,  r, 
para.  28.    See  CoUb.  Dig.,  VoL  III,  pp.  533,  534. 

(hj  A  pupil  is  he  who  receives  instruction  in  the  Veda. 
A'chdryya  is  he  who  gives  such  instruction. — Sfif-KBiSHNA'a 
commeutarj  on  the  Ddyorbhdga,  Sans.,  p.  238. —  Vide  Coleb.  Dig». 
Vol.  Ill,  p.  584. 

128.  On  failure  of  him^  the  fellow-student  (c) 
of  the  Vedaa  is  heir.* 

On  failure  of  him  a  fellow-student  of  the  Vedas,  as 
named  in  the  text  of  YIjnayalkta  :  '^  A  pupil  and  fellow- 
student/'  &c.,  {antej  page  29). — Dd.  Kra.  Sang.,  Chap«  Ij 
Sect,  x^  §  29. 

(c)  A  fellow-student  is  he  who  studies  the  Veda  under  the 
same  preceptor. — See  Coleb.  Dig.,  Vol.  Ill,  p.  534. 

Authority.  On  failure  of  these  (t.^.,  the  Samdnodakas) ,  the  spiri- 
tual prec^tor  (or  instructor  in  knowledge  of  the  Veda) 
is  the  successor.  In  default  of  him,  the  pupil  (or  student 
of  the  Veda)  is  heir :  by  the  text  of  Manu,  ^'or  the  spiritual 
preceptor  or  the  pupil.'^t  On  failure  of  him  likewise,  the 
fellow-student;  by  the  text,  (of  YAjnavalkya)  "a  pupil  and 
a  fellow-student.^'  {Ante,  page  29.)— Da.  Bhd.,  Chap.  XI^ 
Sect,  vi,  §  24. 

Vyavoiihd.  129.  In  his  default,  the  descendants  of  the 
same  ancient  sage,  being  inhabitants  of  the  same 
village,  succeed.* 

vyavoiihi.  j^q  q^  failure  of  them,  men  who  are  descend- 
ed from  the  same  patriarch  and  inhabit  th#  same 
village,  are  the  successors.* 

Authority.  In  his  default,  persons  bearing  the  same  family-name^ 
being  inhabitants  of  the  same  village,  succeed. — JDd.  Kra. 
Sang.y  Chap.  I,  Sect,  x,  §  30. 

Authority.  On  failure  of  them,  persons,  inhabitants  of  the  same  village, 
and  descended  from  the  same  patriarch,  are  the  successors^ 
according  to  the  text  of  Goutama  :  *'  Persons  allied  by  the 

•  Dd.  Kra,  Sang.,  pp.  2d— 81  ;— 2)4.  Bkd.,  Chap-  ^,  Sect,  vi,  S  24,  25  ;— 
fiok^.  Dig.,  Vol.  Ill,  pp.  688—586.   See  Elb.  Id.,  p.  80,  and  ante^  pp.  87,  90. 

t  Maitit,  CUp.  IX,  V.  187.    . 
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EanenJ  oblations^  family-name^  and  patriarchal  descent^ 
shall  take  the  heritage/'^— i?i.  Kra.  Sang.,  Chap.  I, 
Seek  x^  §  31. 

In  default  of  these  claimants^  persons  bearing  the  same  Authority. 
funily-name  (gotra)  are  beirs  :  on  failure  of  them,  persons 
descended  from  the  same  patriarch  are  the  successors.  For 
the  text  of  Ooutama  expresses  **  Persons  allied  by  funeral 
oblations,  family-name,  and  patriarchal  descent,  shall  share 
the  heritage  (of  a  childless  man ;  or  his  widow  shall  par- 
take).*—2?a.  Bh&.,  Chap.  XI,  Sect,  vi,  §  25. 

131*    On  failure  of  all  of  the  foregoing  heirs,  YyumMika. 
the  JBrdhmatuM  of  the  same  village,  endowed  with 
lemming  in  the  three  Vedas  and  with  other  qualities^ 
are  the  8uooe8sors.t 

On  failure  of  all  heirs  as  here  specified,  let  the  priests  Authority. 
take  the  estate.  Thus  Manu  says,  ^^On  failure  of  all 
tiiose,  the  lawful  heirs  are  such  Brdhmanas  as  have 
read  the  three  Veda9{  d),  as  are  pure  in  body  and  mind,  as 
Iiaye  subdued  their  passions :  Thus  virtue  is  not  lost/^(tf)— 
D&.  Bhd.j  Chap.  XI,  Sect,  vi,  §  26.  See  JDd.  Era.  Sang., 
Chap.   I,   Sect  x^  §  82. 

CdJ  '^  Have  read  the  three  Fe(2c»/'— that  is,  have  studied  all 
the  rcdas.—ride  Coleh.  Dig.,  Vol.  Ill,  p.  536. 

(e)  Yirtue,  which  would  be  extinguished  by  the  ample  enjoy-  Expodtion. 
ment  (of  its  reward),  but  is  renewed  by  the  acquisitiou  of  fresh 
merit  from  the  oiroumstance  of  his  wealth  devolving  on  Brdh- 
wumas,  is  not  lost.  Here  also  the  author  indicates  the  appro- 
priation of  the  property  for  the  benefit  of  the  deceased. — Dd. 
Bhd,,  Chap.  XI,  Seot.  vi,  §  26. 

132.    In  default  of  them,  the  property  goes  to  '"y^*****^. 
ike  king,  excepting,  however,  that  of  a  Brdhmana.\ 
See,  howeyer,  Precedents^  pages  296,  297. 

In  default  of    them,   the  king    shall  take  the  wealth :     Authoritj. 
excepting  the  property  of  a  Brdhmana.  Excepting  the  pro- 
perty of  a  Brdhmana,  let  the  king  take  the  wealth  (on  fail- 
ure of  heirs). — Dd.  Bhd.,  Chap.  XI,  Sect.  Yi>  paras.  27,  84. 

So  Manu    directs:— ''The    property  of    a   Brdhmana  Authoritj. 
shall  nerer  he    taken  (as  an  escheat)  hy  the  king :  this  is  a 
fixed  law:  hut  the  wealth  of  the    other  classes,   on  failure 
of  all  heirs  (f),  the  king  may  take/' — Ibid.,  §  84. 

^  •  GouTAMA,  Chap.  2Si  v.  19. 

t  Dd.  Era.  Sang,,  Chap.  I,  Seot.  z,  |  82,  88,  84 ;— D<i.  BU,,  Chap.  XI, 
8wt.  Ti,  1 20,  27.-9M  Bib.  In.,  p.  80,  nd  on^,  pp.  90,  98,  90. 
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(/)  By  the   term   *'al1/'   is  signified  every  heir  inclad-> 
ing  the  Brdhmana* — Ibid. 

Authority.  BouDHATANA : — Poison  kills  but  one,  a  Brdhmanc^s  pro- 
perty (unditly  appropriated)  kills  (also)  the  son  and  son's 
son  :  therefore  the  king  shall  on  no  account  take  the  pro- 
perty of  a  Brdhmana.f 


Attthorit/. 


Authority. 


Devala: — ^^  In  every  case  the  king  may  take  the  property 
of  a  subject  dying  without  an  heir,  except  the  estate  of 
a  Brihmana;  for  the  property  of  a  Brdhmana  dying 
without  an  heir  must  be  given  to  learned  priests.'^t 

Sankha  and  Likhita  : — The  property  of  a  parishad  (g) 
descends  to  Brdhmanas,  not  to  the  king ;  wealth  consecrated 
to  the  gods,  or  allotted  to  priests,  must  not  be  seized  by  the 
sovereign,  nor  a  deposit,  open  or  sealed(fe),  nor  wealth  regular- 
ly inherited,  nor  the  property  of  infants  or  women :  thus 
the  Veda  expresses  :  ^*  The  inherited  property  of  a  woman 
must  not  be  seized  by  the  king,  nor  (acquired)  effects  of 
an  infant,  nor  the  wealth  of  a  woman  received  in  the  sir 
modes  of  acquisition,  nor  the  patrimony  of  infants/'t 


Explanation.      (g)  The  term  ^^  parishad/ 
Brdhmana.f 


in  the  above  text,  signifies  a 


Explanation.  CO  Deposits  and  the  rest  are  terms  employed  indefinitely : 
hence  the  property  consecrated  to  the  gods,  or  allotted  to  the 
priests,  must  on  no  account  be  taken  by  the  king,  unless 
as  a  fine  or  the  like.f 


Remark. 


Vyavoithd^ 


A  failure  of  the  descendants  from  the  same  patriarch 
and  of  persons  bearing  the  same  family-name,  as  well  as  of 
Brahmanas,  must  be  understood  as  occurring  when  there 
is  none  inhabiting  the  same  village,  else  an  escheat  to  the 
king  could  never  happen. — Da.  Bhd,,  Chap.  XI,  Sect,  vi, 
para  27. 

133.  Failing  the  duly  qualified  Brdhmana^  in 
respect  to  the  property  of  a  Brdhmana,  a  Brdhmana 
of  another  village  is  the  successorf'i^,  but  not  the 
king.— i)d.  Kra.  Sang.,  Chap.  I,  Sect,  x,  §  34. 


*  The  term  '  all '  intends  as  far  as  Br&hmanat.  That  is,  on  failure  of 
all  (heirs)  including  honest  or  good  Brdhmana*,  Vide  Coleb,  Dig.,  VoL  III, 
page  587. 

t  CW«6.  Dig.,  Vol.  Ill,  pp.  C87— 58W 
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Ill 


(i)  Prom  the  expression  ''  a  Brdhmana  of  another  village'' 
it  is  deduced  that— 

134.  In  default  of   a  virtuous  Brdhmana  of    ^y««'a»<w. 
the  same  village^   a    like  Brdhmana  of   another 

village  should  take  the  property  of  a  Brdhmana. 

And  not  a  common  Brdhmana  of  the  same  village  so  long 
B6  a  virtuous  Brdhmana  can  be  found. 

Because^  according  to  the  texts  :  ^'  Brdhmanas  as  have  read  Reason  and 
the  three  Vedas,  as  are  pure  in  body  and  mind^  as  have  Authority, 
subdued  their  passions  :  Thus  virtue  is  not  lost/'  &c./  and 
^'wealth  is  ordained  for  sacrifices;  therefore  distribute  it 
among  good  men,  not  among  women,  ignorant  men,  and 
such  as  neglect  their  religious  duties/'t — a  vutuous  Brdh- 
mana  is  preferable  to  an  ignorant  one. 

135.  On  failure  of  a  virtuous  Brdhmana^  the  Vyavanu. 
property  of  a  Brdhmana  should  be  given  even  to 

a  common  Brdhmana.  % 


Brdhmana  must  never    Reason. 


Vyavatthd, 


Inasmuch  as  the  property  of  a 
be  taken  by  the  king. 

136.  The  common  Brdhmana  of  the  same  vil- 
lage should,  however,  succeed  first.  In  his  default, 
alike  Brdhmana  of  another  village. J 

Since  an  inhabitant  of  the  same  village  is  to  be  preferred 
to  the  inhabitant  of  a  different  village.^ 

*  AnU,  page  109. 
t  Hit.  In.,  Chap.  II,  Sect,  i,  §  14.    CoUb.  Dig.,  Vol.  Ill,  p.  484. 
X  See  Cold).  Dig.,  VoL  III,  pp.  537-689. 
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OHAPTBB  IV. 

ON  SUCCESSION  TO  THE  PROPERTY  OF  THOSE  WHO, 

HAVING  QUITTED  THE   HOUSEHOLD  ORDER, 

ENTERED  INTO  ANOTHER. 


SECTION  I. 

On  Succession  to  the  Property  of  a  Hermit^  Ascetic^ 
AND  Student  in  Theology. 

vyavadhd.  137.  The  preceptor  (dchdryya)  takes  the  pro- 
perty of  a  professed  student  in  theology.* 

v^aviMhd.  138.  The  virtuous  pupil  inherits  the  property 
of  an  ascetic  ( Tati).* 

VyawuM.  139.  The  Spiritual  brother,  that  is,  he  who  is 
engaged  in  the  same  pilgrimage  or  sojourns  in  the 
same  hermitage,  takes  the  property  of  a  hermit* 

FyavMtw.  HQ^  Qn  failure  of  the  above,  the  associate  in 
holiness,  or  the  person  belonging  to  the  same  order^ 
inherits.* 

Authority.  The  goods(a)t  oE  a  hennit,  of  an  ascetic,  and  of  a  professed 
student,  let  the  spiritual  brother,  the  virtuous  pupil,  and  the 
holy  preceptor,  take. — Dd,  Bhd.,  Chap.  XI,  Sect,  vi,  §  86. 

Authority.  The  goods  of  an  anchorite,  an  ascetic,  and  professed 
student,  are  taken  by  the  spiritual  brother,  the  virtuous 
pupil,  and  the  holy  preceptor.  On  failure  of  these,  the  asso- 
ciate in  holiness,  or  person  belonging  to  the  same  order^ 
inherits. — Dd.  Era.  Sang.,  Chap.  I,  Sect,  x,  §  85,  86. 

Authority.  Tjj^g  YAjnavalkya  says,  "The  heira  of  a  hermit,  of  an 
ascetic,  and  of  a  student(c)  in  theology  are,  in  their  order(i), 
the  preceptor,  the  virtuous  pupil(ci),  and  the  spiritual  brother 
and  associate  in  holiness.(6)^^ — Chap.  II,  v.  188. 

EzpUnation.  {<'')  Goods,  suck  as  they  may  happen  to  possesSyt  should  be 
delivered  in  the  inverse  order  of  this  enumeration. — Dd.  Bkd.p 
Chap.  XI,  Sect,  vi,  §  36. 


*  D&.  Bkd.,  Chap.  XI,  Sect,  vi,  §  85;*-2>i.  Era.  San^.,  Chap.  I,  Sect,  x, 
paras.  85,  86. 

t  Goods,  such  as  they  may  happen  to  possess,  viz.,  the  hoard  of  wild 
rice  or  other  property  of  a  hermit ;  the  gourd,  clout  and  other  effects  of  aa 
ascetic,  and  the  books,  clothes  and  other  goods  of  a  student. — Dd.  Bkd,, 
Chap.  XI,  Sect,  vi,  §  86,  annotation. 
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(h)  "  Order,"  that  is,  the  inverse  order.  Therefore,  the  pre-  Explanation, 
ceptor  takes  the  goods  of  the  professed  student,  the  virtuous 
pupil,  those  of  the  oiscetie,  and  the  spiritual  hrother  and  asso- 
ciate in  holiness,  that  is,  he  who  is  engaged  in  the  same  pilgrim- 
age or  sojourns  in  the  same  hermitage,  those  of  the  anchorite. — 
Bl  Era.  Sang.,  Chap.  I,  Sect,  x,  §  36. 

{cj  The   student   must  be   understood  to  be  a  professed  one :  Explanation. 
for  abandoning  his  father  and  relations,  he  makes  a  vow  of  service 
aud  of  dwelling  for  life    in   his  preceptor's  family. — Dd.  Bhd.^ 
Chap.  XI,  Sect,  vi,  §  36. 

(c)  The   student  in  theology  is  of  two  descriptions:  perpetual  Exposition. 
(noiiliihika)  and   temporary   {upa-kurbdna).     The   preceptor   in- 
herits the   goods   possessed   by   a  perpetual  student.— i>i.  Kra. 
Sang.,  Cbap.  I,  Sect,  x,  §  37. 

(i)  A  virtuous  pupil  takes  the  property  of  a  Yati  or  ascetic.  Explanation. 
A  virtuous  pu[»il  (Sat-lJiishya)  again,  is  he  wlio  is  assiduous  to  the 
study  of  theology,  in  retaining  the  holy  science,  and  in  practis- 
ing its  ordinances.  For  a  person,  whose  conduct  is  had,  is 
unworthy  of  the  inheritance,  were  he  even  the  preceptor  or 
(ataudiug  in)  any  other  (venerable)  relation. — MiL  Inh.,  Chap.  II, 
Sect,  viii,  §  5. 

(e)  A  spiritual  hrother  and  associate  in  holiness  takes  the  Explanation^ 
goods  of  a  hermit  (Vdnapraatka),  A  spiritual  brother  is  one  who 
is  engaged  as  a  brotherly  companion  (having  consented  to  be- 
come so).  An  associate  in  holiness  is  one  appertaining  to  the 
same  hermitage.  Being  spiritual,  and  belonging  to  the  same 
hermitage,  he  is  a  spiritual  brother  associate  in  holiness. — MiU 
luh.,  Chap.  II,  Sect,  viii,  §  5. 

(6) '  A  spiHtual  brother^   is  one  who  has  the  same  precep-  Explanation, 
tor. '  An  associate  in  holiness*  is  one  who  has  studied  the  same 
iliidra.^S^ri.  Chan.,  Chap.  XI,  Sect,  vii,  cl.  %, 

141.    The   property   of  a   temporary  student  is    vywatth/i. 
inherited  by  his  father  and  other  heirs. 

Bat  the  property  of  a  temporary  student  would  be  inherited   Authority. 
V  his  father    and    other   relations. — iJd.  Bhd,,  Chap.  XI, 
Sect,  vi,  §  36. 

But  the   property   of  a  temporary  student   would   be  in-    Authority, 
herited  by   his   father  and   relations,  since  he  does  not  enter 
on  any  such  vow,  and  merely  attends   bis   preceptor   for   the 
purpose  of  instruction. — Dd.  Kra.  Sang.,    Chap.  I,   Sect,  x, 
para.  37. 

Are  not  those,  who   have  entered  into  a  religious  profes-     Remark, 
sion,  naconcerncd  with  hereditable  property  ?  Since  Vasiiish- 
THA  declares,  "They,   who  have  entered  into  another  order. 
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are  debarred  from  shares/'  How  then  can  there  be  a  partition 
of  their  property  ?  Nor  has  a  professed  student  a  right  to 
liis  own  acquired  wealth  ;  for  the  acceptance  of  presents, 
and  other  means  of  acquisition,  [as  officiating  at  sacrifices 
and  so  forth,]  are  forbidden  to  him.  And  since  Goutama 
ordains,  that  *' A  mendicant  shall  have  no  hoard;  the  men- 
dicant also  can  have  no  effects  by  himself  acquired.  The 
answer  is,  a  hermit  may  have  property  :  for  the  text  [of 
Yajnavalkya  ]  expresses  : — "  The  hermit  may  make  a 
hoard  of  things  sufficient  for  a^day,  a  month,  six  months,  or 
a  year ;  and,  in  the  month  of  Aswina,  he  should  abandon 
[  the  residue  of]  what  has  been  collected.^'  The  ascetic, 
too,  has  clothes,  books,  and  other  requisite  articles  :  for  a 
passage  [of  the  Veda]  directs,  that  "  he  should  wear  clothes 
to  cover  his  privy  parts  '/'  and  a  text  [of  law]  prescribes,  that 
^'he  should  take  the  requisites  for  his  austerities,  and  his 
sandals.'^  The  professed  student  likewise  has  clothes  to 
cover  his  body;  and  he  possesses  also  other  effects. — Mit. 
Inh.,  Chap.  11,  Sect,  viii,  §  7,  8. 


SECTION   II. 

On  Succession  to  Mahants  and  the  like. 

It  has  already  been  said  that  the  pi^operty  of  a  i/ati 
(ascetic)  is  inherited  by  his  virtuous  pupil  {ante,  p.  112). 
In  imitation  of  the  same, — 

Vi/avasthd.  142.  Mahants,  Boirdgis^  and  other  like  de- 
votees, who  are  considered  to  be  corrupt  Yatis^ 
are,  on  their  death,  succeeded  in  their  rights  and 
possessions  by  their  virtuous  pupils  or  principal 
chelds,  subject,  however,  to  the  usage  or  custom  of 
the  particular  maths  or  monasteries  of  each  sect. 

Vide  Precedents,  pa^es  298—311,  313—321. 


Annotations. 


142.  Of  such  aiiccessious,  au  instauce  \vill  be  fouud  iu  the  appen- 
dix, and  several  in  the  Bengal  Reports,  referable  to  the  religious 
order  of  Sani/dsU  or  Gossdina,  who  being  restricted  from  marrying, 
and  consequently  precluded  from  leaving  legitimate   issue,  are,  ou 

•  See  Part  i,  pages  112,  113. 
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Generally,  the  usage  or  custom  of  Mahants  is,  that  the  Htnaark. 
ilahant  or  principal  of  every  math  or  monastery  selects  his 
principal  and  most  worthy  pupil  to  succeed  to  him  at  his 
decease;  that  after  his  death,  the  J/a/ian^5  of  other  similar 
institutes  in  the  vicinage  convene  an  assembly  of  the  order 
and  perform  his  Blidnddrd,  or  funeral  obsequies,  at  which  they 
generally  confirm  the  nomination  made  by  the  deceased,  and 
install  the  pupil,  he  selected,  as  his  authorized  successor; 
that  if  the  Mahant  for  the  time  being  does  not  find  any  of 
his  pupils  worthy  of  the  office,  he  selects  some  one  from  any 
other  math  of  the  order  and  appoints  him  his  successor, 
&nd  liis  appointment  is  confirmed  by  the  A[ahants  convened 
at  the  Bhdnddrd  ;  but  where  a  Mahant  died  without  appoint- 
ing a  successor,  there  his  successsor  is  selected  gcnei-ally 
from  amongst  his  pupils  by  the  Mahants  convened  at  his 
Slidndird,  and  invested  with  the  Mahantship  of  the  math  ; 
that  if  the  person  nominated  by  the  late  Mahant  be  found 
by  them  to  be  unworthy  of  the  ofiice,  then  they  (the  con- 
vened Mahants)  elect  a  fit  person  and  appoint  him  successor 
of  the  late  Mahant.  In  short,  the  installation  of  the 
successor  by  an  assembly  of  Mahants  at  the  obsequies  of 
the  deceased  Mahant  is  in  all  cases  indispensable  and  con- 
clusive ;  and,  consequently,  the  appointment  of  a  successor 
by  the  late  Maliant  is  not  nnal  so  long  as  it  is  not  confirmed 
by  the  Mahants  convened  at  the  Bhdndird.^ 

In  some  countries,  especially  in  Urissa,  there  are  three  Remark, 
kinds  of  Maths  or  monasteries,  namely,  "  Mourusi,  Pan- 
cJtdi/eti,  and  Hdkimi,''  In  the  first,  the  office  of  Mahant 
is  hereditiry,  and  devolves  upon  the  chief  disciple  of  the 
existing  Mahant,  who  moreover  usually  nominates  him  as 
his  successor  ;  in  the  second,  the  office  is  elective,  the  pre- 
siding Maliant  being  selected  by  an  assembly  of  Mahants  ; 


Annotations. 


tiieir  death,  succeeded  in  their  rights  and  possessions  by  tlieir 
chddi,  or  adoj)ted  pupils.  It  may  be  added  here,  that  lands  endowed 
for  religious  purposes  are  not  inheritable  at  all  as  private  property, 
though  the  management  of  them,  for  their  appropriate  object,  passes 
by  iuheritance,  subject  to  usage ;  as  in  the  case  of  many  of  the  reli- 
gious establishments  in  Bengal,  where  the  superintendence  is,  by 
custom,  on  the  death  of  the  incumbent,  elective  by  the  neighbour- 
ing Mahants,  or  principals  of  other  similar  ones. — Stra.  11.  L.,  Vol.  I, 
pages  150,  151. 

•  Vide  Precedents,  pp.  542—557. 
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and  in  the  tbird,  the  appointment  o£  the  presiding  Mahant 
is  vested  in  the  ruling  power,  or  in  the  party  who  endowed 
the  temple.* 

y</avasiu.  143.  But  the  property  acquired  by  the  (so- 
called)  ascetics  wlio  have  not  bond  fide  retired  from 
all  worldly  affairs,  devolves  on  their  former  heirs 
{viz.i  sons  and  the  rest). 

Vide  Precedents,  pages  312,  313. 

•  Tetfe  Precedents,  pages  298— 811. 
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OHAPTEB   V. 

ON  CUSTOM  Oil  USAGE,  &c. 


SECTION  I. 

On  Succession  by  Usage  or  Custom. 

Although  succession  to  inheritance  among  householders 
igiHhasthas)  is  regulated  by  the  principles  or  rules  contained 
in  the  second  and  third  chapters,  yet, — 

144.     If  a  custom  or  usage  has  obtained   in   a     Vyavasthd. 
country,   district,   village,  nation,   tribe,   class,   oi" 
family,  and  has  been  invariable/  observed  from  time 
immemorial,  or  for  many   generations,*    it   super- 
sedes the  general  maxims  or  rules  of  the  law* 

Vide  Precedents,  pages  322—333. 


So,  according  as  the  custom  may  be,  the  eldest  son  may 
take  the  entire  estate,  or  the  sons  may  deduct  in  the 
first  place  unequal  portions,  (as  the  eldest  one  twentieth, 
the  middlemost  one-fortieth,  and  so  on ),  and  then 
divide  the  residue  equally,t  or  they  may  divide  the  estate 
according  to  the  number  of  their  mothers,  without  reference 
to  the  number  of  the  sons  borne  by  each  (a  distribution 
technically  termed  ^'patnitah  vi-bhdga'') ;  J  or  the  eldest, 
or  another  brother,  qualified,  may  singly  take  the  landed 
estate, §  according  as  there  may  be  the  immemorial  kuld- 
ehdr  or  family-custom. 


Remark* 


Annotations. 


144.  Usage  being  a  branch  of  the  Hindti  law,  which,  wlierever 
it  obtains,  supersedes  the  general  maxims  of  the  law. — Stra.  H.  L., 
Vol.  I,  p.  261. 

*  Although  in  this  country  we  cannot  go  back  to  that  period,  which  consti- 
tutes legal  memory  in  £ngland,r]!z.,the  reign  of  Richard  I,  yet  still  there  must 
be  some  limitation,  without  which  a  custom  ought  not  to  be  held  good.  In 
regard  to  Calcattck,  I  should  say  that  the  Act  of  Parliament  in  1773,  which 
established  this  Supreme  Court,  is  the  period  to  which  we  must  go  back  to 
find  the  existence  of  a  valid  custom,  and  that  after  that  date,  there  can 
be  no  subsequent  custom,  nor  any  change  made  in  the  general  laws  of  the 
Hindfis,  unless  it  be  by  some  Regulations  by  the  Govern  or- General  in  Coun- 
cil, which  has  been  duly  registered  in  this  Court*  In  regard  to  the  Mofussil, 
we  ought  to  go  back  to  1793,  prior  to  that,  there  was  no  registry  of  the 
BegulaUons,  and  the  relics  of  them  are  extremely  loose  and  uncertain. — Ex- 
tract from  a  judgment  of  Sir  Charles  Grey,  C.  J*  See  Clarke's  Reports, 
paS^lld,  114. 

t  See  Partition,  and  the  Precedents,  pp-  823—833. 
t  See  Partition,  and  Precedents,  pp.  335,  336. 
§  See  Partition,  and  Precedents,  pp.  335,  336. 
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Authority.  KAtyXyana  : — Bhrigu  (says)  :  "  Whatever  be  tbe  usage 
o£  a  eountry,  tribe,  or  nation,  body  of  people,  or  village, 
let  that  be  followed,  and  let  partition  of  heritage  be  made 
in  conformity  thereto/^ — Ddya-tattwa  (Sans.),  p.  7.  See 
Coleb,  Dig.,  Vol.  Ill,  p.  376. 

Autboiity.  Manu  : — Immemorial  custom  is  transcendent  law,  ap- 
proved in  the  sacred  scripture  and  in  the  codes  of  divine 
legislators :  let  every  man,  therefore,  of  the  three  principal 
classes,  who  has  a  due  reverence  for  the  {supreme)  spirit 
(which  dtcells  in  him),  diligently  and  constantly  observe 
immemorial  custom. — Chap.  I,  v.  138. 

Authority.  Samvauta  : — ^Whatcvcr  custona  has,  in  a  country,  come 
down  from  generation  to  generation,  the  same  is  transcend- 
ent law,  provided  it  be  not  repugnant  to  the  (oi-dinances 
of  the)  Vedas.—Samvarta-aanhitd. 

Authority.  Manu  :— The  king  who  knows  the  revealed  law,  must 
inquire  into  the  dhai^maa  (a)  of  classes,  ihQ  dharmas  of 
districts,  the  dharmas  of  traders  and  the  like,  and  the 
dharmas  of  families,  and  shall  establish  their  peculiar  dhar- 
mas.—Chn,f.  VIII,  V.  41. 

The  king  wbo  knows  the  revealed  law,  shall  know  the 
long  continued  practices  of  Brdhmanas  and  other  classes, 
that  is  Jdjana,  &c.;  the  established  and  continuously  observ- 
cd  usages  of  a  country  ;  the  rules  of  traders  and  the  like, 
and  the  custom  established  in  a  family  and  continuously 
observed  by  it,  and  shall  establish  them  in  civil  mattei-s, 
provided  they  be  not  repugnant  to  the  Vedas ;  for  Goutama 
says:— ''The  dharma  (a)  of  a  country,  class,  or  family, 
should  be  respected  when  it  is  not  repugnant  to  the 
Fedoj?.''— KulliJka  Bhatta's  Commentary  on  the  above 
text  of  Manu. 
interpretaUon  (a)  By  the  word  ''Dharma''  is  here  meant  practice, 
usage,  custom,  or  rule.     But, — 

vyavasM.  145.  The  custom  or  usage  which  has  not  been 
invariably  observed  from  time  immemorial,  or  for 
many  generations,  is  not  to  be  held  as  superseding 
the  maxims  of  the  law. 

Vide  Precedents,  pages  333—337. 

vyavasthd.       146-    The  prevention  of  enforcement  of  a  cus- 
tom or  usage  by  violence  or  undue  means  should 
not,  however,  be  held  to  be  a  breach  thereof  or 
a  break  in  its  observance. 
Vide  Precedents,  p.  335. 
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147.     Where  no  express  law  is  found,  one  should  Vyavaatu. 
be  established   on  approved  usage  or  practice  of 


good 


and  great  men. 


Manu  : — The  scripture,  the  codes  of  law,  approved  usage,  Authority, 
and  (in  all  indifferent  cases),  self-satisfaction,  the  wise  have 
openly  declared  to  be  the  quadruple  description  of  the  juri- 
dical system.  Know  that  system  of  duties  which  is  revered 
by  such  as  are  learned  in  the  Vedas,  and  impressed  (as  the 
means  of  attaining  beatitude)  on  the  hearts  of  the  just, 
who  are  ever  exempt  from  hatred  and  inordinate  affection. 
Chap.  II,  V.  1  and  12. 

Manu  : — What  has  been  practised  by   good   men   and   by  Authority, 
virtuous    BrahmanaSy  if  it  be  not  inconsistent  with  the  legal 
customs   of  provinces   or   districts,    of  classes  and  families, 
let  him  (the  king)  establish  it. — Chap.  VIII,  v.  46. 

Vashishtha  : — An    act   is  legal  where  it  is  sanctioned  by 
scripture  and  law :  in   their  absence,  the  usage  of  the  great  . 
is  the  authority,* 

Mahd'bhdrata  : — The  Vedas  are  different,  (i,  e.,  vary  from   Authority, 
each  other,)  so  are  the  Smritis  or  codes   of  law ;  he   is   not 
a  Muni  or  Sage  whose  doctrine  is  not  different  (from  that 
of  others)  ;  the  principle  of  virtue  remains   hidden   in   the 
cave :  the  career  of  great  men  is  the  (only)  path, 

Skanda  Purdna : — In  respect  of  any  matter,   if  there  is  Authority, 
no  direct  ordinance   or   prohibition   in  the  Vedas  or  in  the 
codes  of  law,  the  law  is  to  be   ascertained   by   reference  to 
the  usage  of  the  country  and  family. 


NArada  : — Where  two  texts  of  law  differ  from  one  another, 
there  the  rule  founded  on  usage  is  recognized  (to  be  the 
law).  Usage  alone  is  prevalent,  and  the  law  is  thereby 
ascertained. 


Authority. 


The  use  of  law  is  only  to  prevent  multiform  practices  at  Authority, 
the  will  of  the  men  of  the  present  generation.  Where 
many  texts  of  law  are  inconsistent,  or  many  interpretations 
o£  the  same  text  are  contradictory,  usage  alone  can  be 
received  as  a  rule  (of  conduct).  But  where  no  (positive) 
ordinance  is  found,  and  there  is  nothing  inconsistent  with 
any  known  law,  in  that  case  approved  usage  alone  must 
regulate  the  proceedings.  Still,  however,  the  example  of 
learned  and  virtuous  Brdhmanas  should  be  followed. — Coleb. 
Dig.,  Vol.  I,  (Cal.  Ed.)  p.  96. 


Cited  in  the  SmrUi-chandi'iU,  Chap.  Ill,  CI.  21, 
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Vyavatthd. 


Authority. 


Vyavasthd. 


Authority. 


148.  The  usage  or  practice  of  a  country,  &c., 
wMch  bas  its  origin  in  the  general  agreement  of 
the  people,  and  is  not  repugnant  to  the  Vedas  or  the 
codes  of  law  (Smriti)^  should  also  be  respected 
and  observed. 

YAjnavalkya  :— The  usage  or  practice  which  has  its 
origin  in  the  general  agreement  of  the  people  should  be 
carefully  preserved  or  observed,  as  also  that  which  is  estab- 
lished by  a  king ;  provided  such  usage  or  practice  be  not 
opposed  to  one's  own  dharma  (a). 

149.  The  succession  to  a  rdj  or  principality- 
appears  to  have  been  regulated  by  custom  preva- 
lent from  time  immemorial:  the  eldest  succeeds 
to 'the  entire  rdj  unless  he  be  unfit,  when  the  next 
qualified  brother  would  succeed. 

Vide  Precedents,  pages  323—331. 

This  is  manifest  from  the  words  of  ViLMfKi  put  in  the 
mouth  of  Manthard  when  addressing  ( queen )  Koikeyi 
^'  Chai-ming  (  queen ) !  it  is  not  that  all  the  sons  of  a  king 
enjoy  the  kingdom :  one  amongst  many  sons  is  consecrated 
to  the  rdjf  for  if  all  the  sons  be  in  (possession  of)  the  rdj, 
great  disoider  shall  ensue ;  therefore,  spotless  beauty  !  kings 
commit  the  affairs  of  their  kingdoms  (respectively)  to  their 
eldest  or  some  other  well-qualified  sons,  which  eldest  sons 
(respectively)  deliver  their  kingdoms  entire  to  their  own 
sous,  doubtless  to  the  eldest  (sons),  not  to  their  own  breth- 
ren. Thus  your  son  shall  not  have  much  reverence,  but  as 
a  helpless  one,  shall  be  destitute  of  enjoyment,  nor  shall  he 


Annotations. 


149.  Where  a  plurality  of  sons  exists,  the  iuheritance  descends 
to  them,  as  co-parceners,  making  together  but  one  heir ;  like  the 
descent  with  us,  by  the  common  law,  to  females,  or  by  particular 
custom,  as  gavelkind,  to  all  the  males  in  equal  degree.  To  this 
descendibility  of  estates,  by  Hindti  law,  to  all  the  sons  in  common, 
there  appears  to  have  been  ever,  in  point  of  fact,  an  exception  iu 
the  case  of  the  Crown  ;  as  it  is  with  us,  at  this  day,  in  the  same 
case,  where  there  are  only  females  to  inherit.  The  exception,  arising 
from  the  nature  of  the  thing,  is  noticed  by  Manu,  who  speaks  of  a 
dying  king  "  having  duly  committed  his  kingdom  to  his  son  ;" 
a  course  which  Jagan-n^tha  refers  to  usage  rather  than  to  law. — 
Stra.  n.  L.,  Vol.  I,  p.  198. 
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be  longer  reckoned  a  member  of  the  ever-enduring  royal 
rsee." — Rdmayana,  Ayodhyd  Kdhda. 

**  But  of  many  sons,  one  is  consecrated  to  the  empire.  If 
all  were  kings,  it  would  be  the  highest  injury.  Therefore, 
spotless  beauty!  kings  commit  the  affairs  of  government 
to  their  eldest  sons,  or  to  others  more  virtuous.  Doubtless 
they  consecrate  to  the  empire  the  eldest  by  birth  or  ex- 
edCencei  and  never  commit  the  entire  kingdom  to  his 
brothers/'  After  commenting  on  these  texts  the  author 
of  the  Vividorhhangdmava  puts  this  question,  **  May  not 
the  middlemost,  or  other  son,  be  inaugurated  V^  and  him- 
self decides  it  thus : — ''  Since  the  eldest  son,  being  first, 
cannot  be  passed  over,   his  consecration  is  directed;  but 


Remark* 


if  be  be  vicious,  another  son,  who  is  virtuous,  may  obtain 
the  kingdom.''— Firftf  Coleh.  Dig.,  Vol.  II,  p.  128. 

''Among  all  the  sons  of  IkahwdkuyihQ  first-born  is  king  :    Authority. 
thou,  son  of  jRaghu,  art  first  born,   and   shalt  this  day   be 
consecrated    to   the  empire.     This   prescriptive  law  in  thy 
family   thou  canst  not  now  reject." — Rdmdyana,  Ayodhyd 
Kdnda.^Ibid.,  p.  119. 

When  Pdndu  retired  to  the  forest,  his  kingdom,  governed   Example, 
by  DhrUa'rdshtra,  fell  under  the   domination   of    Duryo- 
Siana;   but  recovered  by  Bhima  and   his  brothers,    was 
enjoyed  by   Yudhishthira,   and   not   shared  by  his  brethren. 
Therefore,  a  kingdom  is  indivisible. — Ibid.,  p.  120. 

Even  now  it  is  seen  in  practice,  that  entire  kingdoms  are 
severally  held  by  one  prince,  although  he  have  brothers. 
Ibid.,  p.  119. 

In  imUatum  of  the  above,^^ 

150.     Succesiion  to  great  and  ancient  landed  ^ya«ww. 
estates^  thongh  not  independent  but  revenue-paying, 
is  also  regiQated  by  custom :  the  eldest,  or  in  case 
of  his  being  unfit,  the    next  qualified   brother^ 
would  succeed  to  the  whole. 

Fwfe  Precedents,  pages  828-^888,  337—840. 


Annotations. 

150.    Upon  the  same  principle  of  usage,  stands,  with  respect  to 

many  of  the  great  zemindaries  of  Bengal  and  other    parts  of  India, 

it  this  day,  the  exclusive  succession  of  the  eldest   son,  or  of  a 

pib(i-r6i  {Tuva-TdjOj  JuYenisrex),  a   young  prince,  associated  to 
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VyavaiiU.  151.  If  a  king  give  the  whole  of  his  dominions 
to  his  eldest  son  qualified  for  the  empire,  although 
his  other  sons  be  void  of  offence,  the  gift  is  valid, 
provided  it  be  the  act  of  a  prince  neither  insane 
nor  otherwise  disqualified ;  for  it  is  done  in  con- 
formity with  the  practice  of  former  kings  (as 
shown  in  sacred  and  popular  histories)  without 
.  offence  on  the  part  of  the  sons  or  of  their  father* 
Coleh.  Dig.,  Vol.  II,  p.  118. 

Vide  Precedents,  pages  329,  337—840. 

Example.  Thus  Dasha-ratha  intended  to  commit  bis  kingdom  to 
Rdma,  in  the  presence  of  VAsmsHTHA  and  many  other  sages, 
and  in  the  presence  of  the  citizens  at  large,  althougk 
Bharata  and  bis  other  sons  were  faultless ;  but  afterwards 
excluding  Rdma  and  the  rest,  he  gave  his  kingdom  to 
Bharata,  as  a  boon  to  Koikeyi. — Ibid. 


Annotations, 
the  Empire,  as  coadjutor  to  the  king,  and  his  designated  represenU* 
tive.— Stra.  H.  L.,  VoL  I,  p.  198. 

In  the  succession  to  principalities  and  large  landed  possessions, 
long  established  Euldch6ra  will  have  the  effect  of  law,  and  convey 
the  property  to  one  son  to  the  exclusion  of  the  rest.  It  has  been 
stated  by  Mr.  Colebrooke,  in  a  note  to  the  Digest  (Vol.  II,  p.  119,) 
that  the  great  possessions,  called  temindariei  in  official  language, 
are  considered  by  modem  Hindti  lawyer^  as  tributary  prindpalities. 
Macn.  H.  L.,  Vol  I,  p.  18. 

This  custom,  by  which  the  succession  to  landed  estates  invariably 
devolves  on  a  single  heir,  without  a  division  of  the  property,  has 
been  recognized  and  declared  legal  by  Regulation  10  <^  1800. . 
A  formal  enactment  was  not  perhaps  necessary  as  for  as  the  Hind6 
law  is  concerned,  that  law  itself  providing  for  exception  to  its 
general  rules,  and  declaring  that  particular  customs  shall  supersede 
the  general  laws.^Note  by  Macnaghten  cited  as  an  authority  in 
the  case  of  Mahd-Rdjkumdr  Vdsdeo  Sing  versus  Mah&'ROjd  Rudra 
^  Singh  Bdhddur.'-^l  S.  D.  A.  Rep.,  Vol.  VII,  (New  Ed.)  p.  301. 
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CHAPTER  VI. 

ON  CHARGES  ON  THE  INHERITANCE. 

The  charges  to  which  the  inheritance  is  liable^  are  of 
three  kinds.  Firsts — discharge  of  debts  and  other  obliga- 
tions. Secondly^ — the  performance  of  the  obsequies,  &c.^ 
of  the  late  proprietor^  and  the  initiation  of  his  children. 
Thirdly^ — maintenance  of  such  persons  whom  the  deceased 
proprietor  was  bound  to  support  and  who  are  entitled  to 
haye  maintenance  from  his  estate  or  successor.  Those  who 
take  the  heritage  must  discharge  these  duties. 


SECTION  I. 

On  Payment  of  Debts,  &c. 

152.  A  partition  should  be  made  by  sons  of  the  Vyavatthd. 
wealth  of  their  deceased  father,  which  may  remain 

after  discharging  his  debts.* 
Vide  Precedents,  pages  342,  344,  447,  453,  454. 

NIrada  :— *What  remains  of  the  paternal  inheritance  (a)    Authority, 
over  and  above  the  father's  obligations  and  after  payment 
of  his  debts,  may  be  divided  by  the  brethren ;  so  that  their 
father  continue  not  a  debtor(6).t 

(a)  Here  the  term  paternal  is  merely  illustrative:  it  in 
general  indicates  the  heritage  of  a  deceased  proprietor. — See  anU 
p.  6,  post  p.  124,  and  Precedents,  p.  352.     Consequently,— 

153.  When  an  heir  takes  the  heritage  of  his   vyavadM. 
paternal  grandfather,  uncle,  or  any  one  else,   he 

must  pay  his  debt. 

Vide  Precedents,  pages  342—346,  348—350. 


Annotations. 
163, 153, 161.  The  most  general  position  respecting  it  is,  that 
debts  follow  the  assets  into  whosesoever  hands  they  come  ;  the  obli- 
gation to  pay  attaching,  not  upon  the  death  only  of  the  ancestor, 
but  on  his  becoming  an  anchoret,  or  having  been  so  long  absent 
from  home,  as  to  let  in  a  presumption  of  death.~Stra.  H.  L., 
VoL  I,  page  166. 

♦  m.  Kra,  Sang.,  Chap.  VII,  §  26. 
t  Di.  Bhd',  Chap.  I,  §  i7',-m,  Kra.  Sang.,  Chap.  VII,  §  27. 
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Authority.  YlJNAVALKTA. — He  who  has  received  the  estate  of  a 
proprietor  leaving  no  son  (competent  to  inherit)  must  pay 
(his)  debts^  or>  on  failure  of  him^  the  person  who  takes 
the  wife  (of  the  deceased) ;  but  not  the  son  whose  father's 
assets  are  held  by  another. — See  Coleb.  Dig.,  (Cal.  Ed.)^ 
Vol.  I,  page  278. 

Authority.  YiSHNU. — He^  who  takes  the  assets  of  a  man  leaving  no 
male  issue^  must  pay  the  sum  due  (by  him). — Zbid.^  p.  329. 

Authority,  NIeaDA  J — A  childless  widow  must  pay  the  debt  of  her 
sister  enjoining  payment;  or  whoever  receives  the  assets 
left  by  that  sister^  must  pay  her  debts.— *2&tt2.,  p.  328.  See 
Dd.  Bhd.,  Chap.  I,  §  47.— .Ofi.  Ta.,  Chap.  Ill,  §  1. 

Exposition.  (p^j  xt  appears  from  the  passage — ''  So  that  the  father  may 
not  continue  a  debtor,"  that  in  case  of  inability  (to  liquidate 
the  father's  debts  at  the  time  of  partition)  it  ought  to  be  ac- 
knowledged before  the  creditors  tliat  the  debts  shall  be  paid 
off  after  partition. — Dd.  jTo.,  Cbap.  Ill,  §  1.    Consequently, — 

FyaroKM.  154.  Co-helrs,  making  a  partition,  may  appor- 
tion the  debts  of  their  father  or  other  predecessor^ 
with  the  consent  of  the  creditors,  or  must  imme- 
diately discharge  the  debts. 

Authority.  From  that  text  of  NArada,*  it  results  that  co-heirs, 
making  a  partition^  may  apportion  the  debts  of  their 
father  or  other  predecessor,  with  the  consent  of  the  creditors, 
or  must  immediately  discharge  the  debts.  For  such  is  the 
purpose  of  ordering  a  partition  of  the  residue  after  payment 
of  debts.— jDi.  Bhd.,  Chap.  I,  §  48. 

Authority.  NArada  : — A  father  being  dead,  his  sons,  whether  after 
partition  or  before  it,  shall  discharge  his  debt  in  proportion 
to  their  shares,  or  that  son  alone,  who  has  taken  the  bur- 
then upon  himself.— See  Coleb.  Dig.,  (Cal.  Ed.),  Vol.  I, 
page  275. 

Annotations. 
154.  The  course  for  the  payment  of  debts,  on  partition,  may  be 
either  by  disposing  of  a  sufficient  part  of  the  property  for  the  pur- 
pose, and  thus  paying  them  off  at  once ;  or,  by  apportioning  them 
among  the  parceners,  according  to  their  respective  shares;— an 
arrangement,  which,  to  be  binding  upon  creditors,  would  require 
their  assent. —Stra.  H.  L.,  Vol.  I,  pp.  168,  169. 

*  Cited  under  Vyavoithi  152. 
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For  instance^  if    the  debt  of  the  father  amount  to  a   niuBtration. 
hundred  guvamas,   (four  brothers  must  severally  declare^) 
**  tirentj-fiye  suvamaa  thereof  constitute  a  debt  due  from 
me,''— Cofe6.  Dig.,  Vol.  Ill,  p.  89. 

155.  Of  the  mother's  wealth  too,  only  what  Vyavatthd. 
remains  oyer  and  above  her  debts  is  to  be  divided. 

Vide  Precedents,  page  342. 

TiJNAVALKYA   propounds  the  distribution  of  a  mother's   Authoritj. 
wealth  remaining  over  and  above  her  debts.     "  Daughters 
share  the  residue  of  their  mother's  property,  after  payment 
of  her  debts :  and  the  male  issue,  in  default  of  daughters.''—- 
Da.  Bhd,,  Chap.  I,  §  48. 

156.  Even  if  sons  and  grandsons  received  no   vyavoiM, 
heritage  from  their  father  and  grandfather,  still  it 

is  their  pious  obligation  to  pay  the  debts  of  those 
ancestors, — ^with  this  difference,  however,  that  the 
sons  should  pay  the  same  with,  and  the  grandsons 
without,  interest ;  but  the  great-grandson,  like  the 
widow  and  other  heirs  of  a  debtor,  should  not  pay 
his  debts  without  taking  his  assets  or  inheriting 
Ms  property. 

Vide  Precedents,  pages  347,  348,  349,  SbZ.—Vide  Vyav. 
Chan.,  Vol.  I,  Part  ii,  p.  624. 

The  meaning  is  that,  if  the  great-grandson  and  the  rest 
take  the  inheritance,  then  they  must  pay  the  debts  (of  the 
ancestor),  and  not  otherwise;  but  it  has  been  declared 
that  the  son  and  grandson  are  to  be  made  to  pay  the  debts 
even  if  they  did  not  receive  the  inheritance. 

Thus  NIbada: — ''An  undisputed  debt  of  the  grandfather.    Authority. 
which  has  been  successively  due  by  him  and  his  sons,  but 


Annotations. 


156.  It  (the  debt)  is  not  to  be  paid  hy  the  great-grandson,  the 
wife  or  the  others,  if  they  have  not  taken  the  estate. —  Vyav.  Mayu,^ 
Chap.  V,  Sect,  ir,  §  17. 

156.  Bat,  to  the  southward,  the  doctrine  of  the  Mitdhihard^ 
supported  by  the  Mddhavya  and  ChandriJkdf  is  said  to  render  the 
payment  of  the  father's  debts  with  interest^  and  the  grandfather's 
without  interest,  independent  of  assets,  a  legal,  as  well  as  sacred 
obligation.- Stra.  H.  L.,  Vol  I,  p.  167. 
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Auihoriij. 


Authority. 


Exposition. 


Further  ex- 
position. 


Authority. 


Authority. 


has  remaiDed  undischarged  by  thenii  shall  be  paid  by  the 
grandsons ;  but  it  is  not  recoverable  from  a  person,  who  is 
fourth  (in  descent  from  the  debtor).''— Co W.  Dig.,  (Cal.  Ed.) 
Vol.  I,  p.  309.     Mit.,  Sans.,  p.  78. 

KAtyAyana  : — If  any  debts  exist  against  the  father,  his 
son  shall  not  take  possession  of  his  effects.  They  must  be 
given  to  his  creditors ;  and  if  he  die  (without)  wealth  {c), 
still  his  son  must  pay  his  debts."^ 

(c)  ''  Wealth'*  must  be  connected  with  *  mthout.* — 7ya9,Mayii,^ 
Chap.  V,  Sect,  iv,  §  17. 

Vbihaspati  : — Sons  must  pay  the  debt  of  their  father, 
when  proved,  as  if  it  were  their  own  (that  is,  with  interest)  ; 
the  son's  son  must  pay  the  debt  of  his  grand&ther  (but) 
equal  (to  the  principal) ;  and  his  son  (that  is,  the  great* 
grandson),  shall  not  be  compelled  to  discharge  it  [unless 
he  be  heir,  and  have  assets]  .f 

Here  although  it  is  said  without  distinction  that  sons  and 
grandsons  should  pay  debts,  yet  this  ought  to  be  understood  to 
be  the  difference  that  the  son  should  pay  them  with  interest  just 
as  his  father  would  have  paid,  but  tlie  grandson  should  pay 
them  only  equal  to  the  principal  and  not  interest  (thereon^-^ 
Mit.  Sans.,  p.  75. 

''Equal" — that  is,  as  much  as  was  borrowed  and  not  inter- 
est. His  son,  that  is,  the  great-grandson,  who  has  not  re- 
ceived inheritance,  should  not  pay. — These  three  (namely),  the 
debtor,  his  sou,  and  grandson  are  shown  to  be  the  payers  of 
debts,  and  in  the  case  of  (all  of)  them  happening  to  be  in  exist- 
ence, the  grade  is  also  shown. — Mit,  Sans.,  p.  75. 

Vbihaspati:— The  father's  debt  must  be  first  paid,  and 
next  the  debt  contracted  by  the  man  himself ;  but  the  debt 
of  the  paternal  grandfather  must  even  be  paid  before  either 
of  t\io&e.—  Vide  Coleb.  Dig.,  Vol.  I,  (Cal.  Ed.),  p.  278, 
and  Vyav.  Mayu.,  Chap.  V,  Sect,  iv,  §  14. 

KAtyAyana  : — The  rule  shall  be  the  same  in  regard  to 
the  debts  of  the  grandfather,  which  have  not  been  discharged 
by  grandsons,  nor  by  his  own  sons,  but  a  debt  of  the  grand- 
father shall  not  be  paid  by  his  grandsons  with  interest.-— 
Coleb.  Dig.,  Vol.  I,  (Cal.  Ed.)  page  308. 

KItyAyana  : — After  the  death  of  his  father,  debts  (of 
his  grandfather)  must  be  carefully  discharged  by  the  grand- 
son ;  but  a  debt  contracted  by  an  ancestor  is  not  recoverable 
from  the  fourth  in  descent. — Ihid.,  p.  309. 

*  Cited  in  the  rya«aAira-fiiay6il;Aa,  &c. 
t  Vyav.  Mcnfit.^  Chap.  V,  Seot.  iy,  (  12.  MU.,  Smm.,  p.  75* 
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In  fact^  debts  of  tbe  paternal  grandfather  become  debts  lUnurk. 
of  the  father :  they  are  chargeable  on  him  in  the  first  place^ 
next  on  his  son,  as  has  been  already  noticed  :  but  the  great- 
gnndson  of  the  original  debtor  shall  not  be  compelled  to 
pay  the  debts  unless  he  take  the  assets. — Caleb,  Dig., 
Vol  III,  page  87. 


In  irhat  oiroamstance^  is  he  considered  as  holding  tbe  assets  t 
Ii  it  only  when  he  becomes  the  (immediate)  heir  of  his  ancestor, 
vho  has  sorrived  his  own  son  and  grandson  )  Or  (is  he)  like- 
wise (considered  as  such)  when  the  son  succeeded  to  the  estate  on 
the  death  of  the  proprietor,  and  after  him,  the  grandson,  and  on 
his  demise  the  great-grandson  )  The  answer  is,  when  the  estate 
of  the  ancestor  passes  successively  to  his  son,  grandson  and  great- 
grandson,  this  last  is  not  the  immediate  heir  of  his  grandfather, 
but  of  his  own  father.  But  he,  who  succeeds  to  the  estate  of 
another  in  right  of  his  relation  to  him,  is  considered  as  holding 

ets  of  that  person. — Ibid.,  pp.  87,  88. 


Remark. 


Thus  the  great-grandson  should  pay  his  great-grandfather's 
debts,  whi<^  have  remained  undischarged,  as  such  debts  were  to 
be  paid  by  his  father  as  well  as  grandfather,  who  inherited  his 
property. 

NIbada  : — ''  Fathers  desire  male  offspring  for  their  own  Authority. 
sake,  (r^ecting)  this  son  will  redeem  me  from  every  debt 
whatsoever  due  to  superior  and  inferior  beings ;  therefore,  a 
son  begotten  by  him,  should  relinqoish  his  own  property 
and  assiduously  redeem  his  father  from  debt,  lest  he  should 
fall  into  a  region  of  torment  If  a  devout  man,  or  one  who 
maintained  sacrificial  fire,  die  a  debtor,  all  the  merit  of  his 
devout  austerities,  or  of  his  perpetual  fire,  shall  belong  to 
the  creditwa''— Vide  Coleb.  Dig.,  Vol.  I,  p.  299  et  seq. 


Vrihaspati  : — *'He  who  having  received  a  sum  lent  or  the 
like  does  not  repay  it  to  the  owner,  will  be  bom  here  in  his 
creditor's  house,  a  slave,  a  servant,  a  woman,  or  a  quad- 
ruped.''—JWd. 

167.  Whatever  the  father  had  promised  to 
giye,  whatever  he  had  mortgaged,  or  whatever 
price  he  did  not  pay  after  purchasing  (a  thing)^ 
all  these  also  should  be  discharged  by  the  son. 


Authority* 


Vywatthi. 


Annotations. 


157.  Connected  with  the  above  duty,  b  the  discharge  of  obliga- 
tioii%  resting  on  the  intention  of  the  deceased,  sufficiently  mani- 
foited ;  sinee,  Uiongh  nothing  oooors  in  the  Hindti  law  expressly  in 
favor  of  the  testamentary  power,  as  exercised  onder  other  codes. 
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Authority. 


Authoritj. 


Authority. 


Authority. 


Authority. 


HiKfTA  : — A  promise  made  in  words,  but  not  performed 
in  deed,  is  a  debt  (of  conscience)  both  in  this  world  and  in 
the  next.  He  who  gives  not  what  he  has  promised^  and  he 
who  takes  what  he  has  given^  sinks  to  various  r^ions  of 
torment^  and  springs  again  to  birth  from  the  womb  of  some 
brute  animal. — Coleb,  Dig.,  Vol.  Ill,  p.  461. 

KAttItana  : — ^What  a  man  has  promised  in  health  or 
in  sickness^  for  a  religious  purpose,  must  be  given ;  and  if  be 
die  without  giving  it,  his  son  shall  doubtless  be  compelled 
to  give  it. — Ibid.,  p.  307. 

NIrada: — In  like  manner,  whatever  the-  father  had 
promised,  whatever  he  had  deposited,  mortgaged,  or  what- 
ever price  he  did  not  pay  after  purchasing  (a  thing)  all  these 
should  be  discharged  by  the  son.  For  promise  made  in 
words^  but  not  performed  in  deed,  is  a  debt  (of  conscience) 
both  in  this  world,  and  in  the  next.  He  who  gives  not 
what  he  has  promised,  and  he  who  takes  what  he  has  given, 
sinks  to  various  regions  of  torment,  and  spring  again  to 
birth  from  the  womb  of  some  brute  animal. — Ibid. 

KAtyIyana  : — That  must  be  paid,  which  may  have  been 
verbally  promised,  as  well  as  what  has  been  engaged  for  to 
another.* 


KAttIyana  :— The  judge 
debt  of  his  father,  provided 
be  capable  of  proper^,  and 
but  in  no  other  case  shall 
father's  debts.* 


shall  compel  a  son  to  pay  the 
he  be  involved  in  no  distress, 
liable  to  bear  the  burthen ; 
he  compel  the  son  to  pay  his 


Vyavatthi.  158.  Although  a  son  and  grandson  shouldpaj 
the  debts  incurred  by  their  father  and  grandfather, 
yet  neither  legally  nor  morally  are  they  bound  to 
pay  such  of  their  debts  as  were  contracted  for 
immoral  uses,  (as  stated  in  the  subjoined  texts,) 
or  a  fine  or  tolls,  or  sums  for  which  they  were 
sureties. 

Vide  Precedents,  pages  347,  848,  849,  852. 


AnnotationB* 


it  provides  distinctly  for  the  performance  of  promises  by  the 
ancestor  in  his  lifetime,  to  take  effect  after  his  death. — Stra.  H.  L., 
Vol.  I,  page  169. 


^  Cited  in  the  Vyovah&ra-MayiiJcha,  Chap.  Y,  Sect,  iv;  S 16*  20. 
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VrihaSpati  :— The  sons  are  not  compellable  to  pay  sums  Authority, 
due  by  their  father  for  spirituous  liquors,  for  losses  at  play, 
for  promises  made  without  any  consideration,  or  under  the 
influence  of  lust  or  wrath,  or  sums  for  which  he  was  a  surety, 
or  a  fine,  or  a  toll,  or  the  balance  of  either. — Cokb.  Dig., 
(CaL  Ed.),  Vol.  I,  p.  312. 

TAjnavalkya  : — A   son  need  not  pay  in  this  world  money    Authority^ 
due  by  his  father  for  spirituous  liquors,  for  lustful   pleasures, 
for  losses  at  play ;   nor  what  remains   unpaid  of  a  fine  or 
toUj  nor  any  thing  idly  promised. — Ibid,,  p.  318. 

UshanJL  : — ^A  fine,  or  the  balance  of  a  fine,   as  also  a  bribe   Authority. 
or  toll    {ahulka),   or   the  balance  of  it,  are  not  to  be  paid  by 
the  son,  neither  shall  he  discharge  debts  improper    (not  sanc- 
tioned by  law  or  custom). — Vyav.  Mayu,,  Chap.  V,   Sect,   iv, 
panu  15. — Hit.  Sans.,  p.  71. 

The  debt  which  is  incurred  by  drinking  spirituous  liquors,  Ezpositioni 
or  for  loss  at  play,  the  balance  of  a  fine  or  toll,  and  what 
is  uselessly  given, — that  is  what  is  promised  to  swindlers, 
flatterers,  wrestlers,  and  the  like — such  debts  contracted  by  a 
&tber  should  not  be  paid  by  his  son  and  the  rest, — to  liquor- 
sellers  and  the  like.  Here  the  expression  "  balance  of  a 
fine  or  toll  ^'  being  used,  it  must  not  be  understood  that  the 
whole  thereof  is  payable. — Ibid, 

GouTAMA : — Money  due  by  a  surety,  a  commercial  demand.     Authority* 
a  toll,  the  price  of    spirituous  liquors,  a  loss  at  play,  and  a 
fine  shall  not  involve  the  sons  of  the  debtor. — Coleb,  Dig., 
Vol.I,(Cal.  Ed.),  p.  312. 

VtIsa  : — Neither  a  fine,  nor  a  toll,  nor  the  balance  due 
of  either  shall  be  (necessarily)  paid  by  the  son  of  the  debtor; 
nor  any  debt  for  a  cause  repugnant  to  good  morals. — Ibid,, 
page  314. 

KIttAyaka  : — A  debt  of  the  paternal  grandfather,  which 
is  proved,  or  which  is  partly  liquidated,  must  be  discharged 
(by  the  grandson) ;  but  never  shall  a  debt,  contracted  for 
immoral  uses,  or  which  was  contested  by  his  father,  (be  paid 
by  the  grandson). — Bhrigu  ordains,  that  a  debt  devolving 
from  the  g^ndfather,  which  was  proved  and  acknowledged 
by  the  father,  must  be  discharged  by  grandsons,  if  it  were 
not  contracted  for  immoral  uses,  nor  already  paid  by  the  sons. 
CoUh.  Dig.,  (CaL  Ed.),  Vol.  I,  pp.  307,  308. 

YAjnavalkya  : — Suretyship  is  ordained  for  appearance,  for  Authority, 
honesty  and  for  payment ;  the  two  first  (sureties,  and  not  their 
son,)  must  pay  the  debt,   on   failure  of  their  engagements, 
but  even  the  sons  of  the  last  (may  be  compelled  to  pay  it).-^ 
/«rf.,p.  246. 


Authority* 


Authority. 
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lemark.  Although  according   to  the   foregoing  texts  of  our  holy- 

legislators,  a  son  and  son's  son  even  without  receiving  in- 
heritance, should  pay  such  debts  of  their  father  and  grand- 
father as  were  not  contracted  for  immoral  uses  or  for  pur- 
poses as  aforesaid,  yet  it  has  been  decided  and  determined 
by  the  British  dispensers  of  justice,  that— 

ryavatthA.  159^  rpj^g  debts  of  a  deceased  person  follow  his 
assets, — his  beir  is  to  pay  his  debts  ia  proportioa 
to  the  property  inherited  by  him ;  and  in  the  case 
of  his  not  getting  or  taking  the  deceased's  heritage, 
he  is  not  legally  bound  to  pay  his  debts,  nor  can  ho 
be  compelled  to  pay  the  same. 

Vide  Precedents,  pages  342—346,  348,  349,  350,  351. — 
See  also  Vyav.  Chan.,  Vol.  I,  Part  ii,  p.  624. 

Remftrk.  The  doctrine  of  the   Shdstra,  however,  is  that  which  is 

expressed  by  N/la-kantha  in  the  following  passage  :— 

'^  But  receipt  of  ever  so  small  a  portion  of  the  estate, 
imposes  the  liability  of  liquidating  the  debts,  to  whatever 
amount  [they  may  be  (1)].''  See  Vi/av.  Mat/iH.,  Chap.  V^ 
Sect,  iv,  para.  17. 

Vyavoithd.  iQQ  ^  minor  son,  although  he  inherited  pro- 
perty from  his  late  father,  is  not  at  that  age  bound 
by  the  Shdstra  to  pay  the  debt  of  his  father,  but 
upon  coming  of  age.     (See  Minority.) 

Vide  Precedents,  page  348 ;  and  Fyar.  Chan.,  Vol.  I, 
Part  ii,  p.  625. 


Annotations. 


159.  Much  as  is  said  everywhere  of  the  religious  tie  the  son  is 
under  to  pay  the  debts  of  his  ancestor,  it  seems  settled  in  Bengal^ 
that  it  has  no  legal  force  independent  of  assets.  But  to  the  South- 
ward, the  doctrine  of  the  Mitdhhard,  supported  hy  the  Mddhavya 
and  Chandrikdf  is  said  to  render  the  payment  of  the  father's  deht« 
with  iuterest,  aud  the  grandfather's  without  interest,  independent  of 
assets,  a  legal,  aa  well  as  a  sacred,  obligation.— Stra.  H.  L.,  Vol  II, 
page  167. 

(I)  Colebrooke  in  his  Treatise  "  On  Obligations  and  Contracta'* 
(Chap.  II,  para. 61)  has  laid  it  down  that—*  heirs  succeed  to  the  oWi- 
gatious  of  ancestor  without  any  reference  to  the  adequacy  of  the 
property,  and  the  rights  of  inheritance  mu#t  be  relinquished,  where 
its  obligations  are  repudiated.' 
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Sons  while  minors  are   not  also  under  the  religious  obli-  Kemark. 
gatioQ  to  pay  their  ancestors'   debts^   but   it   has   been   en- 
joined that  they  shall  pay  the   same  at   their  full  age.**^ 
Thus— 

KIttAtaka  : — On  the  death  of   a   father  his   debt   shall     Authority. 
in  no  case  be  paid   by  his   sons   incapable   from   nonage   of 
oonducting  their  afiEairs  ;   but  at  their  full  age  they  shall  pay 
it  in  proportion  to  their  shares  :   otherwise   they   shall   dwell 
hereafter  in  a  region  of  horror.* 

It  has^   however^  been  determined  by  the  British  dispen- 
sers of  justice^  that — 

I6L     Debts  follow  the  assets.    Although  the   Vyavasths. 
heir  be  a  minor,   yet  the  creditor  of  his  ancestor 
can  realize  the  amount  due  to  him,  from  his  pro- 
perty inherited  by  the  minor.   See  the  Annotations 
at  page  123. 

Vide  Precedents,  pages  344,  348,  349,  353—355. 

162.  If  a  person,  after  dividing  his  estate  and  ^yavatthi. 
debts  amongst  his  sons,  be  separate  from  them 
taking  his  portion,  and  beget  another  son,  then  the 
son  begotten  after  partition  shall  inherit  the  father's 
property,  both  reserved  and  subsequently  acquired^ 
and  pay  his  (portion  of  the)  debts,  t 

Vrihaspati  :— All   the  wealth   which   is  acquired  by  the  Authority, 
father  himself  who  has  made  a  partition  with  his  sons,  goes 
to  the  son  begotten  by  him  after  the  partition.     Those  born 
before  it  are  declared  to  have  no  right  as  in  the  wealth,  so  in 
the  debts  likewise,  and  also  in  gifts,  pledges  and  purcbases.f 

The  meaning  is   that,  as  the  sou  begotten  after  partition  is  to  Explanation, 
receive  the   property   of  his   father  acquired   after  partition,  so 
tlao  is  he  to  liquidate  his  father's  debt  due  by  him. 


Annotations* 
159.  Although  after  the  death  of  the  father,  e^en  (his)  iufant  (sou) 
Womes  iudepeudent,  jet  he  is  not  bound  to  pay  debts.    So  it  is 
laid:-«**He  who  is  under  age,  is  not  bound  to  pay  debts,  even 
tiioagh  he  be  independent."— Jft^,  Sans.,  page  74. 

•  See  CoUb,  Dig.,  (Cal.  Ed.)  Vol.  I,  p.  298. 
t  See  Pfirtitiou  for  the  sou  begotten  after  partition* 
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In  like  mauDer,  Tirbatever  the  father  had  promised  to  give,  what- 
ever he  received  iu  deposit,  whatever  he  mortgaged,  or  whatever 
price  he  did  not  pay  after  purchasing  (a  thing),  all  these  should 
be  pel-formed  by  him  alone. 

Tyavastu.  163.  If  a  person  after  contracting  a  debt  re- 
main abroad  for  twenty  years,  his  debt  sball^ 
after  that  period,  be  paid  by  his  son,  grandson,  or 
the  person  who  took  his  property. 

Tyavoiths.  164.  If  a  person  be  incapacitated  by  old  age, 
by  long  or  incurable  disease,  by  being  wholly  in- 
volved in  distress,  &c.,  or  for  any  other  reason, 
his  son  or  another  who  manages  his  property, 
must  pay  his  debts. 

Debts  must  be  paid  by  the  sons,  or  other  relatives,  when 
they  have  reached  their  twentieth  year,  for,  says* — 


Authority. 


Authority* 


NArada:— The  father,  or  (if  the  family  be  undivided) 
the  uncle  or  the  elder  brother,  having  travelled  to  a  foreign 
country,  the  son  shall  not  be  forced  to  discharge  the  debt 
until  twenty  years  have  elapsed.* 

Vishnu: — If  he,  who  contracted  the  debt,  should  die  or 
become  a  religious  anchoret,  or  remain  abroad  for  twenty 
years  (d),  that  debt  shall  be  discharged  by  his  sons  or  gmxki^ 
sons,  but  not  by  remoter  descendants  against  their  will.* 


Authority.       YAjnavalkya  :— The    father  having  gone  to  a  foreign 
country,  or  being  deceased  (naturally   or   civilly,)   or  whoUj^ 


Annotations. 


164.  It  is  not  expressly  said  that  the  debt  shall  be  paid  by  the 
son,  in  the  lifetime  of  his  father,  who  is  insolvent.  It  is  declared, 
however,  that  be  shall  pay  the  debt  of  the  father  who  is  oppressed 
by  calamity,  such  as  incurable  diseane,  &c,  and  that,  even  though 
no  patrimony  have  come  iuto  his  hands.  But,  according  to  the 
remark  of  Sir  AVilliam  Jones,  the  obligation  is  moral  and  religious, 
not  civil.  See  note  on  Jagan-ndtha,  Dig.,  b.  i,  clxviL^Colebrooke. 
See  Stra.    H.  L.,  Vol.  II,  pp.  277,  278. 


ryor.  Jtfayfi.,  Chap.  V,  Sect,  iv,  1 13. 
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immersed  in  vices  (or  difficulty,)  the  sons  or  their  sons 
most  pay  the  debt,  but,  if^disputed^  it  must  be  proved  by 
witnesses.''^ 

KiTTiTANA : — K  the   father  be  at  home,  but  afflicted  Authority. 
with  a  chronic  disorder   (though  not  without  hope  of  reco- 
veiy),  or  absent,   his  debt  shall  be  paid  by  his  sons^   after  a 
lapse  of  twenty  years  (rf).  * 

(d)  This  must  be  understood  when   the  cure  of  the  dis-  Explanation, 
eased  Lb  possible,   or  when   the  return   of  the  absent  (parent) 

may  be  expected.  But  when  the  distemper  is  deemed  incurable 
or  the  return  of  the  absent  parent  is  impracticable,  the  son  shall 
pay  the  debt  of  his  father,  though  living,  as  if  he  were  dead. 
The  creditor  need  not  wait  twenty  years. — Ratndkara  cited  in 
Cokb.  Dig.,  Vol.  I,  (Cal.  Ed.),  p.  285. 

KIttAyana  : — The  debts  of  men  long  absent  in  a  foreign     Authority* 
country,  of  idiots,  mad  men,  and  the  like,  who  have  no  male 
kindred,     and   of  religious  anchorets,  must^  be   paid   even 
during  their  lives,  by  such  as  have  the  care  of  the  (debtors') 
wives  and  goods. — lbid,j  p.  338. 

KAttIyana  :— a  creditor  may  enforce  payment  of  such    Authority, 
debts  from  the  sons  of  his  debtors,   who,   though   alive,   are 
incurably  diseased,  mad,  or  extremely  aged  (e),   or  have  been 
very  long  absent  in  a  foreign   country,   (provided   the  sons 
have  assets  of  the  debtors).— /iu2.,  p.  286. 

(e)  "Extremely  aged" — that  is,  incapacitated  by  old  age  for  E^lanation. 
the  (management  of)  affairs. — Ibid. 

VaiHASPATi  : — A  debt  of  the  father  being  proved,  it  must     Authority, 
be  discharged   by  his  sons,   even  in  his  lifetime,   if  he  were 
blind  (or  deaf)   from  his  birth,   or  be  degraded,   insane,  or 
afflicted  with  phthisis  or  leprosy,   or  any  hopeless  disorder.—* 
Ibid.,  p.  285. 

HAaiTA  : — ^While  the  father  lives,   sons  are  not  indepen-  Authority, 
dent  in  regard  to  the  receipt  and  expenditure  of  wealth, 
and  amercement   (dkahepa).   But  if  he  be  decayed,   remotely 
absent,  or  afflicted  with  disease,   let  the  eldest  son  manage 
the  affairs  as  he  pleases,  f 


Shankha  and  Likhita  : — If  the  father  be  incapable,  let 
the  eldest  son  manage  the  affairs  of  the  family,  or,  with  his 
consent,  a  younger  brother  conversant  with  business,  t 

•  See  Vyav.  Maijii.y  Chap.  V,  Sect,  iv,  §  12,  13. 

t  Vid€  SmrL  Chan.,  Chap.  I,  CIs.  21,  28,  30. 


Authority; 
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Vyavoitu.  ig5.  The  debt  contracted  for  the  family  by 
any  person  connected  with  the  family,  even  by  a 
pupil,  a  dependant  or  the  like,  if  not  repaid  by  the 
Kartd^  of  the  family,  must  be  liquidated  by  his 
surviving  son,  grandson,  or  the  person  inheriting^ 
his  property,  the  same  in  fact  being  a  debt  of  the 
Kartd  himself. 

Vide  Precedents,  pages  848—351. 

Authority.  ViSHNU  : — [A  debt  (/)  o£  which  payment  has  been] 
previously  promised,  or  (which  was)  contracted  by  any  persoa 
for  the  sake  o£  the  family,  must  be  paid  by  the  housekeeper. 
Coleb.  Dig.,  (Cal  Ed.),  Vol.  I,  p.  302. 

(f)    A  "  debt**  must  be  here  supplied. — Ibid. 

Authority.  YAjNAVALKYA  :— If  one  of  (two  or  more)  undivided  kins- 
men contract  a  debt  for  the  sake  of  the  family  (kutumbdrthS), 
and  either  die  or  be  very  long  absent  abroad,  the  other  par- 
ceners or  joint  tenants  shall  pay  it. — Hit.  Sans.,  p.  70.  Vide" 
Coleb.  Dig.  (Cal.  Ed.),  Vol.  I,  p.  290. 

,Expoiition.  The  debt  which  was  contracted  by  several  undivided 
membera,  or  any  member,  of  a  family,  for  the  sake  of  such 
family  (KuttimbdrthJ) ,  should  be  paid  by  the  head  of  the 
family,  but  upon  his  death  or  being  absent  abroad,  the  same 
should  be  liquidated  by  all  those  who  inherited  his  pro-^ 
perty. — Mit,  Sans.,  p.  70. 

Remark — The  term  *  Kutumbdrtlie*  which  is  composed  o£ 
*  Kutumba*  (family)  and  arlhe  (for  or  for  the  sake  of, )  is  used  iu 
many  texts  ou  the  above  subject.  Mr.  Colebrooke  iu  his  Digest 
has  rendered  the  term  sometimes  by  *  for  the  support  of  the 
family/  sometimes  by  *  for  the  use  of  the  family/  sometimes  by 
'for  the  behoof  of  the  family/  and  sometimes  by  'for  the  benefit 
of  the  family'  and  in  so  doing  he  seems  to  have  followed  Jaoan- 
NiTHA  wliose  compilation  is  the  original  of  his  Digest.  Sir 
William  Jones,  iu  one  text  of  Manu,  translates  it  by  <  for  the  use 
of  the  .  family*  and  in  another  by  *  for  the  behoof  of  the  family* 
without  following  the  commentator  KuLLt;KA  Bqatta,  who  iu  one 
text  has  interpreted  it  * KtUum^-sambftarandrtham*  (for  the 
support  of  the  family,)  and  iu  another  by  ^  KutumbOrbyaya- 
nimittam*  (for  the  expenses  of  the  family).  With  due  defer- 
ence to  the  two  great  translators,  I  have  deemed  it  best  to  ren- 
der the  term  '  KutumbdrthS  *  by  *  for  *  or  *  for  the  sake  of  the 
family,'  a  signification  consistent  with  the  component  parts  of 
the  original,  and  most  accurate  of  all,  and  which  has  beeu  after- 
wards adopted  by  Mr.  Colebrooke  himself  in  his  translation  of 
the  MUdkshard. 

*  The  doer  of  a  thing,  agent;  master,  chief,  head,  goyernor. 
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KilTYlYANA  :— A  debt  contracted  by  a  brother,  a  paternal 
uncle,  or  a  mother  for  the  sake  of  the  family,  must  be  fully 
discharged  by  the  co-heirs  when  partition  is  made.— 5mrj\ 
Chan.,  Chap.  II,  Sect,  ii,  CI.  19. 


Authority. 


Veihaspati  : — A  housekeeper    shall    discharge    a    debt     Authority. 
contracted   by   his  uncle,   brother,  son,  wife,  servant,  pupil, 
or  dependants,  for  the  support  of  the  family  (during  his   ab- 
aence).*— Cbfei.  Dig.,  (Cal.  Ed.),  Vol  I,  p.  301. 

It  is  here  implied  that,  a  debt,  contracted  even    hy   others  for    Exposition, 
the  support   of    the   family,   must   be  discharged  by  the  house- 
keeper.—The  Ratndkara.    See   CoUb.   Dig.,   Vol.  I,   (Cal.   M.)^ 
page  301. 

NArada  : — ^Whatever  debt  has  been   contracted   for  the  Authority, 
use  of  the  family,  by  a  pupil,  an  apprentice,  a   slave,  a  wife, 
or  an  agent,  must  be  paid  by  the  head  of  the  family. — Coleb. 
Dig.,  (Cal.  Ed.),  Vol.  I,  p.  302. 

KIttAyana  : — Bhrigu  ordained  that  a  man  shall   pay  Authority. 
B  debt  contracted   for   the  sake  of  the  family,  in  hi»  remote 
absence,  even  without  his   assent,   by   his   slave,  his  wife, 
his  mother,  his  pupil,  or  his  son. — Ibid.y  p.  17. 

NIrada  : — A  debt  contracted  before    partition    by    an     Authority. 
uncle,  or  brother,  or  a  mother  for  the  support   of  the  family, 
til  the  persons  or    joint  tenants  shall  discharge.~/&id.j 
page  29*2. 

Manu  : — If  the  debtor  be  deadf^),  and  if    the    money   Authority, 
borrowed  was   expended  for  the  use  of  the  family,   it  must 
be  paid  by  that  family,  divided  or  undivided,   out   of   their 
own  estate. — Ibid.,  p.  297. 

(g)  The  word  "  dead"  is  illustrative   (of  civil   death   and   the 
Uke).— /6«i.,  p.  297. 

Manu  : — Should  even  a  slave  make  a  contract  (h  )  (in  the   Authority, 
name   of    bis   absent   master),   for  the  sake  of  the  family, 
that  master,  whether  in  his  own  country  or  abroad,  shall  not 
rescind  it. — Ibid.,  p.  302. 

(h)  "A  contract"— that  is,  debt.— /6ii. 

*  The  principle  of  the  law  may  be  here  staled  ;  should  a  son  competent  to 
affiurs  be  at  hand,  a  debt,  contracted  by  divided  brethren  or  the  like  unautho- 
rised by  him,  is  not  valid  :  but,  in  the  case  of  parceners,  if  any  one  of  five 
brothers  forbids  the  contracting  of  the  debt,  and  is  able  to  support  the 
family  by  other  means,  the  debt  contracted  by  another  brother,  is  due  by  the 
borrower  alone,  and  shall  not  be  paid  by  him  who  opposed  the  debt.  Yet 
f  the  money  (so)  borrowed  be  used  by  him  who  opposed  the  debt,  or  bv  hia 
dependant,  being  unable  to  supply  sufficient  funds  for  the  support  of  the 
whole  family,  or  of  his  immediate  dependants,  it  must  be  discharged  by 
hiin.-Co?«6.  Dig.,  (Cal  Ed.),  Yoi.  I,  p.  301. 
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VyavcuUid.  166.  NIbada  I — A  father  must  equally  pay  tlie 
debt  of  his  son,  contracted  by  his  own  appointment, 
or  for  the  support  of  his  family,  or  in  a  time  of 
distress.— Coi^J.  Dig.,  Vol.  I,  (Cal.  Ed.),  p.  305. 


VyavoithS. 


Vyavasthi* 


167-  NIrada  : — A  debt  contracted  by  the  wife, 
shall  by  no  means  bind  the  husband,  unless  it 
were  (for  necessaries)  at  a  time  of  distress :  a  maa 
is  indispensably  bound  to  support  his  family. — 
Ibid.,  p.  321. 

168.  If  a  debt  be  contracted  by  a  widow  or  the 
like  for  the  liquidation  of  the  debts  of  the  late 
owner,  or  for  the  performance  of  an  act  or  acts  in- 
dispensably necessary,  such  debt  must  be  discharged 
by  the  reversionary  heirs  of  the  late  owner. 

Vide  Precedents,  pages  851,  352. 

169.  The  debt  contracted  by  any  of  the  co- 
heirs  or  co-parceners  of  a  joint  family — such  as  a 
father,  son,  brother,  brother's  son  or  the  like, — for 
the  support  of  the  family,  or  for  relieving  it  from 
distress,  or  for  the  performance  of  the  act  or  acts 
indispensably  necessary, — must  be  repaid  by  all  the 
surviving  co-heirs  or  co-parceners  of  the  family. 

Vide  Precedents,  pages  348,  349,  350. 

Authority.  NArada  : — Any  one  surviving  parcener  may  be  compel* 
led  to  pay  another's  share  of  a  debt  contracted  by  joint 
tenants ;  but  if  they  be  dead,  the  son  of  one  is  not  liable 
to  pay  the  debt  of  another. — Coleb.  Dig.,  Vol.  I,  p.  295. 

See  the  text  of  YAjnavaLkya  and  the  exposition  thereof 
in  the  preceding  page. 


Vyavasihd* 


Annotations. 


169.  Where  the  consideration  of  a  debt  may  have  been  such  as  in . 
its  nature  to  charge  the  common  fund,  as  for  the  nuptials  of  any  of 
the  family,  the  expense  attending  them  must  have  been  reasonable, 
according  to  the  usage  and  means  of  the  family ;  beyond  vhich,  if 
carried  to  excess,  he,  who  so  imprudently  contracted  it,  will  be  alone 
liable,  unless  it  have  been  adopted  by  the  rest.  Contracted  fairly,  for 
the  use  of  the  family,  by  whatsoever  member  of  it,  it  binds  the 
whole.— Stra.  H.  L.,  Vol  I,  p.  167, 
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SECTION  II. 

On  OesEquiEs  of  the  late  Proprietor  and  othbrs> 

AND    Initiation  of  the  Children 

OP  THE  former. 

Two  motived  are  indeed  declared  iot  the  acquisition  of 
wealth:  one  temporal  enjoyment,  the  other  the  spiritual 
benefit  of  alms  and  so  forth.  Now,  since  the  acquirer  is 
dead  and  cannot  have  temporal  enjoyment,  it  is  right  that 
the  wealth  should  be  applied  to  his  spiritual  benefit.  Ao«» 
cordingly  Vrihaspati  says  ! — ^^  Of  the  property  which 
descends  by  inheritance,  half  should  carefully  be  set  apart 
for  the  benefit  of  the  deceased  owner,  to  defray  the  charges 
of  his  monthly,  six  monthly,  and  annual  obsequies.^'*  By 
8aying  "  to  defray  the  charges  of  his  monthly,  &c.,  obse- 
quies,^' his  participation,  and  by  directing  '^religious 
purposes,''  his  spiritual  benefit,  are  stated  as  reasons.  So 
Apastamb A  ordains :  '^  Let  the  pupil  or  the  daughter  apply 
the  goods  to  religious  purposes  for  the  benefit  of  the  de- 
ceased-^t  Consequently, — 

170.     He  who  inherits   or  takes  the  estate  of  a  Vyavauka. 
deceased  person  must  perform  his  obsequies,  &c. 
Vide  Precedents,  pages  54,  59,  62,  353—855. 

He  who  takes  the  estate  shall  perform  the  obsequies. — 
Coleh.  Dig.,  Vol.  Ill,  p.  545. 

GouTAMA  : — Out  of  the  paternal  estate,  nava  shrdddha  (a)    Authority, 
or  the  obsequies   of    the   deceased  must  be  performed,  the 
heirs  of  the  deceased  being  assembled  together.  J 

(a)    "  I^ava  ShrdddM'   means  the   first  series  of  Shrdddhas  Explanation. 
coUectiyely,   or  funeral   oflferings   on   the  1st,  3rd,  5th,  7th,  9th 
and  11th  days  after  a  person's  demise.  | 


Annotations. 


170.  As  with  us,  necessary  funeral  expenses  are  allowed  the  exe- 
cutor, previous  to  all  other  debts  and  charges,  to  this  place  may  be 
referred  the  duty,  enjoined  by  Vrihaspati  to  the  Hindu  heir,  of 
setting  apart  a  portion  of  the  inheritance,  to  defray,  on  behalf  of 
the  deceased,  his  monthly,  six  monthly,  and  annual  obsequies, — on 
the  ground  of  wealth  being  intended  for  spiritual  benefit,  as  well  as 
for  temporal  enjoyment— Stra.  H.  L.,  Vol.  I,  p.  170. 

*  See  Precedents,  page  853. 
t  See  2)4.  5^4.,  Chap.  X,  Sect,  vi,  §  13. 
X  Vide  Smriii'chandriH,  Chap.  II,  Sect,  ii,  cl.  21. 
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▲uthoritj. 


Authorifcy. 


Sangraha-kAea  : — Partition  subsequent  to  the  demise 
of  the  father  is  to  be  made  after  the  performance  of  ekod-- 
di8hta.[b)—Vide  Smrl.  Chan.,  Chap.  II,  Sect,  ii,  CL  22. 

(h)  This  is  a  rite  performed  iu  honor  of  the  deceased  alone  in 
contriidistiuction  to  Pdrvana^  or  double  rite. —  Vide  Dattaka" 
minansd,  Sect.  IV,  §  72,  and  Sect,  vi,  §  55. — Notes. 

Vrihaspati:— A  brother,  a  brother^s  son,  a  eapinda, 
or  pupil,  performing  rites  with  a  funeral  cake /or  the  deceased, 
shall  thence  obtain  increase  (of  prosperity).— Cofei.  Dig., 
Vol  III,  p.  545. 

Authority.  VisHNU  says  : — "  He  who  is  heir  to  the  estate,  is  the 
giver  of  the  funeral  oblations.'^ — Ibid.,  p.  546. 

Vyavoithd.  171.  But  if  one  be  heir  to  the  estate,  and  ano- 
ther be  qualified  to  perform  the  shrdddha,  he  (the 
former)  must  give  sufficient  property  and  cause 
the  rites  to  be  celebrated  by  him  who  is  qualified 
to  perform  them,* 

Vide  Precedents,  page  565. 

Authority.  KAtyAyana  :— Heirless  property  goes  to  the  king,  deduct-- 
ing,  however,  a  subsistence  for  the  females,  as  well  as  the 
funeral  charges:  but  the  goods  belonging  to  a  venerable 
priest  (Srotriya)  let  him  bestow  on  venerable  priests.— -See 
Vi/av.  Mat/'A.,  Chap.  IV,  Sect,  viii,  §  5. 

Authority.  '^  Even  the  king  has  competency  for  the  performance  of 
(the  deceased^s)  ahrdddha  (c).  In  short,  in  default  of  all^ 
the  king  should  cause  the  shrdddha  of  the  deceased  to  be 
perform^  out  of  his  inheritance.'' — ^Thus  according  to  the 
Mdrkandeya  Purdna  the  king  also  has  competency  for  the 
performance  of  shrdddha. — Nimoya^aindhu,  Section  3rd, 
Leaf  22. 

(e)     The  word   "  shrdddha**  here  signifies  the  obsequies  per* 
formed  after  the  death  of  a  persou."^ 


Annotations, 


171.  It  is  not  a  maxim  of  tbe  law,  that  he  who  performs  the 
obsequies  is  heir  ;  but  that  he  who  succeeds  to  the  property  most 
perform  them.  (3  Dig.  texts  cccclv,  cccclvii.)^Colebrooke.  See 
Stra.  H.  L.,  Vol.  II,  p.  242. 

•  Vide  CiM,  Dig.,  VoL  UI,  pp.  5i$,  U9. 
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How  can  the  spiritual  preceptor,  who  takes  the  estate  Remark. 
of  a  Kshatriya,  perform  his  funeral  rites,  since  that  is  for- 
bidden in  the  text,  ^^  The  priest  who  performs  the  funeral 
rites  for  persons  of  an  inferior  tribe  is  degraded  to  that  class 
in  the  present  world  and  in  the  next  ?^^  No,  for  this  text 
relates  to  brothers  unequal  in  class,  and  the  difficulty  is 
obviated  by  saying,  that  the  spiritual  preceptor  may  accom- 
plish the  funeral  rites  by  the  intervention  of  a  qualified 
person  equal  in  class  with  the  deceased.— Ooi«6.  Dig., 
VoL  III,  p.  646. 

If  in  consequence  of  the  heir  of  a  deceased  proprietor  Authority. 
being  in  a  different  country  there  be  a  probability  of  the 
destmction  of  his  property,  then  any  one  may  apply  his  pro- 
perty to  the  purpose  of  his  funeral  obsequies  as  well  as  to 
the  purpose  of  his  religious  merit ;  inasmuch  as  according 
to  this  text  of  NAraba — *'  Even  any  one,  of  his  own  ac- 
cord, may  perform  the  rites  out  of  affection,^'  he  also  is  a 
substitute.  This  is  explained  in  extenso  in  the  Suddhu 
tatiwa. — Ddya-taUwa,  Sans.,  p.  63. 

This  is  admitted  by  the  author  of  the  Ddt/a-bhdffa  when 
he  says, — "  The  appropriation  of  the  wealth  of  the  deceased 
to  his  spiritual  benefit  in  the  mode  which  has  been  stated, 
should  in  every  case  be  deduced  according  to  the  specified 
order/'*— i6id. 


172.  The  initiatory  ceremonies  of  the  unini- 
tiated brother  and  sister  must  be  performed  out 
of  the  patrimony  by  their  brother  or  brothers  who 
have  been  already  initiated.! 


Vyavoith^ 


Annotations. 
172.  Not  less  obligatory  upon  the  heirs  is  the  charge  for  the 
imHation  of  the  aninitiated,  and  the  marriage  of  the  unmarried 
members  of  the  family.  The  duty  of  initiating  attaches  to  those 
who  have  themselves  been  initiated  ;  and  the  provision  for  it  is  to 
be  made  before  partition,  out  of  the  common  stock.  It  has  been 
ahready  intimated,  that  charges  of  this  nature,  to  be  available 
against  the  inheritance,  must  be  reasonable  ;  though  this  is  seldom 
attended  to.— Stra.  H.  L.,  Vol.  I,  pp.  170,  171. 

•  Vide  Dd.  BU.,  Ghnp.  XI,  Sect,  vi,  §  30. 
t  Di.  Kra.  Bahg,,  Chap.  VIII,  §  82.— See  Dd.  BhS.,  Chap.  Ill,  Sect,  ii, 
p«ira.3S. 
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Authority.  VyAsa  :— For  any  o£  the  brothers,  whose  investiture  and 
other  sacraments  had  not  been  performed,  the  other  bro- 
thers, of  whom  the  sacraments  have  already  been  completed, 
shall  perform  those  ceremonies  (at  the  expense  of  the  paternal 
estate),  and  for  unmarried  sisters,  the  sacraments  shall  be 
completed  by  their  elder  brothers,  as  the  law  requires.* 

Authority.  NArada  : — For  those  whose  initiatory  ceremonies  have 
not  been  regularly  performed  by  the  father  in  due  order,  the 
other  brothers  shall  perform  those  ceremonies  at  the  expense 
of  the  paternal  estate.* 


Authority. 


Vrihaspati  :— For  younger  brothers,  whose  investiture 
and  other  ceremonies  have  not  been  performed,  their  elder 
brothers  (d)  shall  perform  them  out  of  the  collected  wealth, 
or  common  estate,  of  the  father  («).* 

(d)  In  this  text, — '^  Brothers''  means  brothers  whose  father 
is  dead.  ''Whose  investiture  and  other  ceremonies  have  not 
been  performed  : "  add  to  these  words,  the  phrase — "  by  the 
father."t 


The  mention  of  brother  brings  in   sisters  aldo. 
the  same  author.f 


Even  80 


Authority.  Vrihaspati  : — And  those  unmarried  daughters  who  are 
as  yet  uninitiated,  must  be  initiated  by  their  eldest  brother, 
even  out  of  the  father's  wealth,  according  to  the  (usual) 
rite.t 

Exposition.  (ej  '^  Out  of  the  common  estate"  is  added  to  show  that  the 
joint  stock  is  meant,  it  being  already  suggested  that  the 
ceremonies  must  be  performed  out  of  the  estate  of  the  father, 
in  which  the  youngest  brother  has  interest :  now  the  youngest 
has  a  claim  on  the  oommon  estate. — Coleb.  Dig.,  Vol.  Ill,  p.  102. 

Exposition.'  Consequently  all  the  brothers,  whether  elder  or  younger, 
whether  their  sacraments  have  or  have  not  been  completed, 
shall  contribute  money  for  the  ceremony  (to  be  performed)  ; 
but  the  eldest  alone  whose  investiture  has  been  performed 
is  competent  to  conduct  the  ceremony. — Ibid.,  p.  103, 

Bemark.  Since  a  marriage   subsequent  to  one  which  was  legal  cannot 

be  considered  as  the  last  perfect  rite  (those  ceremonies  having 
been  completed  by  the  first  contract) ;  all  the  brothers  shall  not 
contribute  to  defray  the  second  marriage  of  any  one  brother 
whose  wife  has  deceased.   He  ought,  however,  to  contract  another 


CoUh.  Dig.,  Vol.  HI,  pp.  96,  99,  101, 102. 
t  Vifav»  Mayu.,  Chap.  IV,  §  38,  89. 
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narriagay  to  fulfil  his  duty,  as  directed  by  the  following  text, 
therein  '  twice  born*  is  merely  illustrative,  and  relates  to  the 
four  classes :  *^  But  let  not  a  twice  bom  man  remain  a  single  in- 
stant excluded  from  the  (four)  orders."*— */6ui.y  p.  105. 

Maku  says^  ''  To  the  maiden  sisters  let  their  brothers  give 
portions  out  of  their  own  allotments  respectively  :  let  each 
give  (/  )  a  fourth  part  of  his  own  distinct  share  :  and  they 
who  refuse  to  give  it,  shall  be  degrad6d(l).t — Chap.  IX^ 
verse  118. 

(f)  Let  each  give.]  From  the  mention  of  giving,  (and)  the  de-  Exposition. 
nuDciation  of  the  penalty  of  degradation,  if  they  refuse,  it  appears 
that  portions  are  not  taken  by  daughters  as  having  a  title  to 
luccession.  For  one  brother  does  not  give  a  portion  out  of  his 
allotment  to  another  brother  who  has  a  right  of  inheritance. — 
Thus,}— 

YAjnavalkya,  saying  ''Uninitiated  brothers  should  be  ^^^^o^*!' 
initiated  by  those  for  whom  the  ceremonies  have  been  already 
performed ;  but  sisters  should  be  disposed  of  in  marriage^ 
gfiving  them  as  an  allotment^  a  fourth  part  of  a  brother's 
own  share'' (1),  declares  the  obligation  of  disposing  of  them 
in  marriage^  not  their  right  of  succession.^ 

Thus,    [since  the  daughter  takes  not  in  right  of  inheri-    Exposition, 
tance]  if  the  wealth  be  ereat^  funds  sufficient  for  the   nup- 
tials should  be  allotted.     It  is  not  indispensable^   that  a 
fourth  part  shall  be  assigned.  { 

This  (allotment  of  a  fourth  part  if  the  funds  be  small)  ExpodUon. 
most  be  understood  as  applicable  only  where  the  number 
of  sons  and  daughters  is  equal.  For^  if  the  number  be  un- 
equal, either  the  daughter  would  have  a  greater  portion,  or 
the  son  would  be  entirely  deprived  of  property.  But  that 
cannot  be  proper,  since  the  son  is  principal  (in  relation  to 
the  inheritance)  4 


Annotations. 


(1.)  Here  the  giving  of  a  quarter  is  not  intended  ;  but  property 
Bofficient  to  defray  the  nuptials  should  be  given,  the  same  being  or- 
dained by  Vishnu.  The  same  opinion  of  the  subject  is  held  in  the 
^ruikara  and  in  other  books.— F».  Chi.,  p.  248. 


I!  he  have  no  wife  Hving,  he  is  no  longer  in  the  order  of  a  married  man. 
^0  oontinue  in  the  order  of  a  housekeeper  he  must  therefore  contract  an- 
<>ifa«r  marriage.— Note  by  Mr.  Colebrooke.  IbitL,  p.  106. 

t  Di,  Bhd',  Chap.  Ill,  Sect,  ii,  §  86.    Bee  Ooleb.  Dig.,  Vol.  m,  p.  92. 

t  m,  BU.,  Chap.  Ill,  Sect,  ii,  §  87—40. 
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The  author  of  the  Vivtida-bhangdrnava,  after  qnotiug,  and 
acquiescing  in,  the  above  opinion  of  JImi^ta-tAhana,  adds  as 
follows: — •' A  fourth  part  of  a  share  must  be  given  to  sisters; 
but  if  they  be  twice  or  thrice  as  unmerous,  they  would  receive  a 
greater  sum  than  their  brothers ;  if  they  be  four  times  as  nu- 
merous the  brothers  would  be  deprived  of  their  shares ;  if  they 
be  five  times  as  numerous,  the  case  would  be  very  puzzling. 
Tet  such  a  case  may  occur.  The  rule  for  giving  a  quarter  of  a  share 
cannot  (therefore)  be  received  without  exception.  In  fact,  the 
rule  only  bears  that  a  brother  shall  give  a  fourth  if  he  have  a 
considerable  allotment." — Caleb.  Dig.,  Vol.  Ill,  p.  93. 

To  daughters,  however,  property  sufficient  to  defray  the 
expenses  of  marriage  should  be  given  as  is  said  by*— 

Authority.  Dkvala  : — A  nuptial  portion  should  be  given  to  unmar- 
ried daughters  out  of  (their)  father^s  estate.* 

Exposition.  The  texts  which  ordain  the  allotment  of  a  fourth  share  (to 
a  maiden  daughter,)  are  to  be  construed  to  signify  the  allot- 
ment of  property  sufficient  for  marriage.*     So, — 

HalAyudha  and  others  hold,  that  'so  much  only  should 
be  given  as  is  sufficient  to  defray  the  expence  of  the 
sacrament  or  mamage  :  but  a  fourth  part  is  mentioned  by 
way  of  example.' — Caleb.  Dig.,  Vol.  Ill,  p.  92. 

Vyavmthi,  173.  If  the  sisters  be  few  ia  "number  compared 
with  the  brothers,  or  if  there  be  only  one  brother 
or  no  brother,  the  initiations  of  the  unmarried 
daughters  of  the  late  owner  must  be  performed  in 
proportion  to  the  wealth. 

But  if  sisters  be  few  in  number  compared  with  the 
brothers,  or  if  there  be  no  brothers,  another  rule  of  ViSHNU 
must  be  adduced  :t 

Authority.  ViSHNU : — The  marriage  and  other  ceremonies  of  un- 
married daughters  must  be  defrayed  in  proportion  to  the 
(inherited)  wealth.t(l) 


Aiinotations. 
(1)  The  text  of  Vishnu  :— "The  iuitiatioos  of  unmarried  daughters 
are  to  be  performed  ia  proportion  to  his  own  wealth/'  is  applicable 
either  in  a  case  where  no  partition  takes  place  from  there  being 
an  only  son,  or  to  a  case  where  brothers  live  in  union.— iSrnr*.  Cham, 
Chap.  IV,  CI.  36. 

•  J>d.  Ta.,  Chap.  UI,  §  19,  20.    S«»e  CoUb.  Dig.,  Vol.  Ill,  p.  »«. 
t  CoUb.  Dig.,  Vol.  Ill,  pp.  93,  94.    See  JDd.  To.,  Cluip.  UI,  §  19. 
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The     JirdddJux,  fee,   of   the     late     proprietor     and   the   Authority, 
initiatory   (nuptial)   ceremony    of    his   daughter   should   be 
provided  out  of  the  inheritance  where  it  has  descended  to  a 
single  heir.— Caleb.  Dig.,  Vol.  I,  (Cal.  Ed.),  p.  226. 

174.     If  the  estate  be  small,  or  if  there  be  no   ^v^^'^^- 
patrimony,   the   initiated   brothers  must,  even  out 
of  their  own   funds,   perform  the  initiatory  cere- 
monies of  their  tininitiated  brothers  and  sisters. 

KAtyItana  : — For   unmarried  daughters  a  fourth. share  is   Authority. 
ordained,   and   three   shares  for  sons ;    but  if  the  estate  be 
small,   a  daughter   is  considered  as  having  a  right  to  a  sujffi' 
eient  portion,  without   determining  the  rate.-^Coleb.   Dig., 
Vol.  Ill,  p.  97. 


Ezpoftition. 


The  Ratndhara  has  this  comment :  '  If  the  portion  fixed  at  a 
fourth  part  of  a  brother's  allotment  be  insufficient,  and  a  larger 
sum  be  required  to  defray  the  charges  of  the  nuptial  ceremony, 
a  girl  has  a  right  to  that  sum  wherewith  her  marriage  may  be 
de£myed :  so  much,  therefore,  must  be  given  by  a  brother,  out  of 
his  own  allotment,  to  defray  his  sister's  nuptials.  ♦  •  ♦  Nor 
should  it  be  objected,  why  has  not  this  mode  been  noticed  by 
JfH^TA-viHANAl  It  was  his  independent  choice  to  omit  it.  The 
sense  of  the  text  is,  if  the  whole  estate  be  small,  daughters  have 
a  right,  that  is,  a  claim,  similar  to  property. — According  to  this 
eoustruction,  the  texts  of  D£Vala  and  the  rest  may  relate  to  the 
ease  where  the  estate  is  small ;  and  the  allotment  of  more  than 
a  fourth  share  is,  therefore,  authorised.' — Ibid. 

NArada  : — If  no^  wealth   of  the  father  exist,   the  cere-   Authority, 
monies  (^)   must,   without  fail,  be  defrayed  by  the  brothers 
already  initiated,   contributing  funds  out  of  their  own  por- 
tions.* 

(g)  The  word  "  ceremonies"  takes  here  the  above  limited 
sense  as  the  text  says  "  must  without  fail  be  performed,"  and  as 
laarriage,  ^.,  are  not  ceremonies  that  must,  vnthout  fail^  be 
performed,  the  law  permitting  the  life  of  celibacy  to  a  perpetual 
student  (^Noishthika  Brahma-chdri), — Smi-i,  Chan.,  Chap.  IV, 
Clause  42. 

In  the  case  of  daughters,  however,  the  word  "ceremonies'*  Expoaition. 
used  in  the  (above)  text  denotes  marriage,  there  being  no  Upo" 
napana  for  them.  If  there  be  no  patrimony,  the  marriage  must 
be  performed  by  the  contribution  of  funds  of  their  brother's  own 
estate,  maniage  with  females  taking  the  place  of  "  Upanagana'* 
with  males,  as  such  being  indispensable. — Ibid,  CI.  44. 


*  Dd.  Bhd.,  Chap.  JII,  Sect  ii,  §  41.    Dd.  Kra.  Sang.,  Chap.  YIU,  S  82. 
CM.  Dig.,  Yol  m,  p.  99.  Smn.  Chan,,  Chap.  lY,  CI  41. 
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Jaoan-nItha's  exposition  of  the  above  text  runs  thus, 
''  It  should  not  be  argued  from  this  text  of  NIrada,  that 
if  there  be  no  property  left  by  the  father,  the  nuptial  cere- 
mony must  be  defrayed  out  of  their  own  acquired  property 
received  in  alms  or  the  like.  That  is  not  admitted  by  JImi}- 
ta-vAhana.  He  thinks  that  NAeada  propounds  the  mode 
of  eflEecting  the  investiture  and  other  ceremonies  for  a  bro- 
ther, when  there  is  no  property  left  by  the  father/' 

EzposiUon.  Jagan-nAtha  then  quotes  the  following  text  of  NAbada 
(viz.,)  ''For  any  of  the  brothers,  whose  investiture  and 
other  ceremonies  had  not  been  performed  by  the  father  in 
due  order,  the  other  brothers  shall  perform  those  ceremonies 
at  the  expence  of  the  paternal  estate ;*'  and  says,  ''But 
others  hold,  that,  reasoning  from  analogy,  the  marriage  of 
a  sister  must  be  defrayed  by  brothers  out  of  their  own  ac- 
quired property ;  else,  it  would  be  imputed  as  a  g^eat  offence 
to  the  father,  that  the  marriage  of  his  daughter  did  not 
take  place.  Jiiii^TA-vAHAKA  himself  has  used  arguments 
drawn  from  analogy,  in  treating  of  inheritance.  For  ex- 
ample, in  commenting  on  the  text  of  YAjnavalkya,  which 
denies  the  participation  of  a  wife  to  whom  female  property 
has  been  already  given,^  he  quotes  the  text  concerning  a 
superseded  wife;"**"  now  this  is  an  argument  drawn  from 
analogy;  and  that  which  is  established  in  one  case,  is 
applicable  to  another,  unless  a  special  objection  occur.  No 
difficulty  is  even  supposed  upon  the  interpretation  of  those 
who  consider  the  feminine  as  understood  in  the  masculine 
terms  of  the  text^'-^Coleb.  Dig.,  Vol.  Ill,  pp.  98—100. 

VyavoBthd.  175*  Authors  consider  the  portion  assigned 
as  intended  only  for  indispensable  sacraments. 
Coleh.  Dig.,  Vol.  Ill,  p.  94. 


Annotations. 


175.  The  order  of  performing  them  is  this  :  first  the  rite  on  the 
birth  of  a  male  should  be  performed ;  next  the  ceremony  of 
giving  a  name  and  so  forth  ;  and  among  persons  for  whom  a 
ceremony  is  to  be  performed,  it  should  be  first  done  for  the  eldest, 
and  last  for  the  youngest :  but  the  ceremony  of  boring  the 
ears  is  no  rite  necessary  to  perfect  the  twice-horn  man.  In 
respect  of  brothers  by  different  mothers,  there  is  no  particular 
order  to  be  observed.  Such  is  the  opinion  of  Raghu-nindaka« 
To  discuss  this  subject  further,  would  be  superfluous.— CoZe6.  Digi 
Vol.  Ill,  p.  107. 

•  Both  these  testa  are  to  be  found  in  the  section  on  the  wife's  or  mothtr'i 
participation  in  the  Book  on  Partitiont 
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The  sacraments  or  initiatory  ceremonies  that  must  be  per- 
formed by  brothers  are — "  1  Jata-karma,  2  Ndma-karana, 
3  NUh'kramana,  4  Anna-prdshana,  5  Ghuri-karana,  6  Upa- 
mayana^  and  Vivdha^^  (marriage).* 

All  of  these  ceremonies,  however,  concern  men  of  twice 
bom  classes :  they  do  not  concern  men  of  the  fourth  class, 
that  is  the  Shudraa. 

Marriage  is  the  only  sacrament  for  a  man  of  the  Shiidra 
class.  Thus  Brdhma-purdna  :  ^^  A  man  of  the  servile  class 
universally («)  obtains  marriage  as  his  only  sacrament.'^* 

(c)  The  word  "  univei-sally"  denotes  that  marriage  alone  is 
constantly  required.* 

It  should,  however,  be  observed,  that  to  acquire  the  rank 
oE  Sat  (pure)  Shudra  it  is  necessary  for  the  offspring  of  a 
respectable  Shudra  to  perform  the  tonsure  and  other 
ceremonies.* 

176.    Brothers  and  sisters   only,  and  not  their  ^y«*««^^- 
children,   are   entitled  to  be   initiated   out  of  the 
undivided  paternal  wealth. 


Annotations. 

176.  See  Mit  on  Inh.,  Chap.  I,  Sect,  iv,  para.  19,  See  Id., 
Chap.  I,  Sect,  v,  para.  2.  See  Id ,  Chap.  I,  Sect.  vii,'para.  4.  Where 
the  initiatory  ceremonies,  terminating  with  marriage,  are  directed 
to  be  performed  for  brothers,  but  without  any  mention  of  nephews. 
CMrookt^s  Remarks.— Stra.  H.  L.,  Vol.  II,  p.  287. 

176.  They,  (i.e.,  the  initiatory  ceremonies)  regard  brothers  and 
oflters  only,  not  extending  to  collaterals.— Stra.  H.  L.,  Vol.  I,  p.  171. 

(1)  A  ceremony  ordained  on  the  hirth  of  a  male,  before  the  section  of  the 
naTsJ  BtriDg,  and  which  consists  in  making  him  taste  clarified  butter  out  of  a 
gold«n  spoon. 

(2)  Ceremony  of  giving  a  name,  performed  on  the  eleventh,  twelvth, 
«  eTco  the  hundred  and  first  day. 

(3)  Carrying  the  child  out  of  the  house  to  see  the  moon,  on  the  third 
hoar  day  of  the  third  light  fortuight  from  his  birth  ;  or  to  see  the  sun 
in  the  third  or  fourth  month. 

(4)  Feeding  the  child  with  rice  in  the  sixth  or  eighth  month,  or  when 
he  Hm  cut  teeth. 

(5)  The  ceremony  of  tonsure,  performed  in  the  second  or  third  year  after 
birth. 

(^)  Investiture  with  the  mark  of  the  class,  that  is  the  sacred  thread, 
I*rfonned  in  the  eighth  year  from  the  conception  of  a  Brdkmana  ;  but  it 
^1  he  anticipated  in  the  fifth,  or  be  delayed  to  the  sixteenth  year.  See  the 
*^on  treating  of  the  age  of  an  adopted  son. 

*  Vide  Coleb.  Dig,  Vol.  Ill,  pages  95  and  100. 
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SECTION   III. 

On  Maintenance. 

reinarka.  Although  according  to  the  rules  of  inheritance  the  nearest 

relatives  of  a  deceased   person  inherit   his   estate   provided 
they  be  capable  of  inheriting,*   and   according   to    the  im- 
memorial  and  prevalent  custom,   only  one  of  the   nearest 
relatives  of  the  deceased  takes  his  whole  estate  to  the  exclu- 
sion  of  the  rest,t  yet  so  anxiously  careful  has  the  law  been 
that  there  shall  exist   no   ultimate   distress   in   the   helpless 
members  of  his  family,   while   means  exist   to  prevent  it, 
that   it  declares   such   persons   to   be   entitled  to  mainten- 
ance out  of  his  estate,    since   it  was   the  bounden  duty  of 
the  late  proprietor  to  maintain  them.     Thus  Manu  : — '^  He 
who  bestows  gifts  on  strangers  with  a  view  to  worldly  fame, 
while   he   suffers  his   family   to   live  in  distress,  though  he 
has  power  to  support   them,   touches   his   lips  with  honey, 
but   swallows   poison  :  such  virtue  is   counterfeit — **  Even 
what  he  does  for  the  sake  of  the  spiritual   body,   to   the   in- 
jury of  those   whom  he   is   bound   to  maintain,  shall  bring 
him  ultimate  misery  both  in  this  life  and  in   the  next.''  So 
also  Vrihaspati  :  ^'  A   man  may   give   what  remains  after 
food  and  raiment  of  his  family  :    the   giver  of  more  (who 
leaves  his  family  naked  and   unfed)    may   taste   honey,   but 
shall   afterwards   find  it  poison.'^J     Thus  every  person  while 
living  is  bound  to  support  his  family,    and   he   having   been 
so,  the  successor  to  his  estate  is  also  bound  to  support  them  ; 
inasmuch  as  the  heir  who  takes   the  deceased's   estate   does 
not  take  it   solely  for  himself,  but  also  for  the  performance 
of  acts  beneficial  to  him  in  the  after-life.  §     Now  a   very 
great  benefit   is  done   to  the  soul  of  the  deceased  by  sup- 
porting his  family,  as  he  is  doomed  to  hell  if  they  suffer   for 
want  of  the  necessaries  of   life;  as  Manu  positively   de- 
clares:— "The   support  of    persons  who  should   be    main- 
tained,  is   the   approved   means   of  attaining  heaven.     But 
hell   is  the  man's  portion  if  they   suffer.     Therefore,  (let 
the  master  of  a  family)  carefully   maintain   them.''||     Con- 
sequently,— 


*  See  the  Chapter  oa  Exclusion  from  Inheritance. 

t  See  the  Chapter  on  Custom  or  Usage,  ante,  pp.  Ill — 112. 

t  MiMU,  Chap.  Xr,  w.  9  A  10.    See  Coleb.  Dig.,  Vol.  II,  p.  131. 

§  See  ante,  pp.  137,  188,  and  Precedents,  p.  59. 

II  See  DA.  BU.,  Chap.  II,  §  28. 
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177.     The  members   of   the   deceased's   family   vyamtthd. 
wLo  were,  or  were  to  be,  supported  by  him  are  also 
to  be  supported  out  of  his  estate  or  by   the   person 
inheriting  the  same. 

JfiniTA-VAHANA  : — Because   maintenance  of  the  family  is    Authority, 
an  indispensable  obligation. — Da,  Bhd.,  Chap.  II,  §  23. 

Narad  A  : — A  man  is  indispensably   bound  to  support  his   Authority. 
hmay,— Caleb.  Di^.,  Vol.  I,  p.  301. 

Remark. 

The  declarations,  as  above,  of  Manu,  Narada,  Jimuta- 
yAhana  and  other  authorities  have,  however,  been  considered 
to  be  applicable  not  to  the  family  in  general,  but  to  those 
members  thereof  whom  the  late  owner  was  bound  to  support 
even  by  using  irregular  means.  Almost  all  of  such  mem- 
bers have  been  specified  in  the  following  text  of  Manu  : — 

Manu  declared  that "  a  mother  and  father,  in  their  old  age,    Authority, 
a  virtuous  (Sadhud)  wife,  and  infant  son  must  be  maintained 


Annotations. 


177*  Maintenanoe  by  a  man  of  his  dependants  is,  with  the  Hindtis,  a  primary 
duty.  They  hold,  that  he  must  be  just,  before  he  is  generous,  his  charity 
beginning  at  home  ;  and  that  even  «acr^/{ce  is  mockery,  if  to  the  injury  of 
tboee  whom  he  is  bound  to  maintain.  Nor  of  his  duty  in  this  respect  are 
lus  children  the  only  objects,  co-extensive  as  it  is  with  his  family,  whatever 
be  its  composition,  as  consisting  of  other  relations  and  connexions,  including 
(it  may  be)  illegitimate  offspring.  It  extends  to  the  outcast,  if  not  to  the 
adulterous  wife ;  not  to  mention  such  as  are  excluded  from  the  inheritance 
whether  through  their  fault,  or  their  misfortune ;  all  being  entitled  to  be 
obtained  with  food  and  raiment  at  least,  under  the  severest  sanctions. 
A  benevolent  injunction  !  existing  at  no  time  ever  to  the  same  extent  under 
OQT  own  law ;  which  professes  little  of  the  kind,  since  the  time  that  it  has 
been  competent  with  us  for  a  man  to  dispose  by  will  of  the  whole  of  his 
pf^perty,  real  and  personal,  without  regard  to  the  natural  claims  of  wife  and 
inue,  to  say  nothing  of  more  distant  ties ;  a  latitude,  not  approved  by 
(Blackstone)  the  author  of  the  commentaries  ;  who,  in  noticing  the  power  of 
the  parent  so  to  disinherit  his  children,  thought  it  had  not  been  amiss,  if  ha 
b»d  been  bound  to  leave  them  at  least  a  necessary  subsistence  ;— or,  as  the 
**o»e  sentiment  has  been  expressed,  in  their  peculiar  mancer,  by  the  highest 
Hindu  authorities,  "Who  leaves  his  family  naked  and  unfed,  may  taste  honey 
^t  fint,  but  shall  afterwards  find  it  poison.'*  The  obligation  extends,  under 
P*rticular  circumstances,  to  responsibility  for  each  other's  debts,  in  a  degree 
unknown  to  our  law,  as  will  be  subsequently  seen.  — Stra.  H,  L.,  VoL  I, 
P»«e8  67,68. 
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even  though  doing  a  hundred  times  that  which  ought  not  to 
be  done/^^    Therefore, — 

Vyavoitha.  178.  The  person  inheriting  the  property  of  a 
deceased  owner  is  legally  bound  to  maintain  his 
old  mother  and  father  (aj,  virtuous  wife,  infant 
son,  daughter  and  sister  (h). 

Vide  Precedents,  pages  355—367,  372,  873,  877. 

Explanation.  (a)  As  the  term  ^^  son^'  signifies  the  grandson  and  great- 
grandson  as  well  as  the  sonf,  it  is  to  be  understood  that 
the  terms  ^^  mother  and  father^^  comprehend  also  the 
^  sonless  grandmother  and  grandfather  and  also  the  great- 
grandmother  and  great-grandfather  whose  son  and  grandson 
are  dead  •/ — in  like  manner,  the  term  '^  infant  son^'  com- 
prehends also  the  fatherless  grandson  and  daughter,  and 
'the  great-grandson  and  daughter  whose  father  and  grand- 
father are  dead. 

Explanation.  (t.)  Infant  sister.]  It  having  been  determined  that  the 
unmarried  sister  must  be  initiated  (in  marriage),  a  fortiori 
it  is  implied  that  she  must  be  maintained  until  her 
marriage ;  and  the  text — ^^  Their  daughters  too  must  be 
maintained  until  provided  with  husbands,'^!  is  applicable  to 
this  case  also,  according  to  the  maxim — "  The  sense  of  the 
law,  as  ascertained  in  one  instance,  is  applicable  in  others 
also,  provided  there  be  no  impediment.'' § 

Vyavatthd,      179.     A  step-mother    has  a  legal  claim  to  be 
maintained  out  of  the  estate  left  by  her  deceased 
husband,  or  by  her  step-son  inheriting  his  estate. 
Vide  Precedents,  pages  357,  378,  379. 

The   general  doctrine  respecting  the  right  of  a  widowed 
daughter-in-law  to  maintenance  is,  that— 

VyavMthd.  180.  If  the  daughter-in-law  inherited  or  received 
so  much  property  from  her  late  husband  or  any 
other  person  as  to  be  sufficient  for  her  support,  her 
father-in-law  is  not,  in  that  case,  bound  to  main- 
tain her  ;  but  if  she  received  no  such  property, 
then  the  father-in-law   is   to  support  her,  in  the 

•  See  Coleb.  Dig.,  Vol.  UI,  pp.  406,  460. 

t  See  ante,  page  20,  and  annotations,  pages  29,  30. 

t  Vide  infra,  p.  151. 

§  Vide  Da.  Bh4.y  Chap.  Ill,  Sect,  ii,   §  31   annotetion ;— CaW.  Dig., 
Vol.  Ill,  pp.  99,  106 ;— and  FrecedenU,  p.  203. 
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case  of  her  having  been  engrafted  in  his  family  by 
him  or  by  his  permission :  in   other   cases,  he  is 
not  legally,  but  morally  bound  to  support  her. 
Vide  Precedents,  pages  372,  374,  375,  377. 

Vrihaspati  : — A  decision  must  not  be   made   by   bavinjj  Authority, 
recourse   solely   to   tbe    letter   of  the  written  codes,  since  if 
no  decision  were  made  according  to  the   reason   of  the   law, 
there  might   be   a  failure  of  justice. — Goleb,  Dig.,  Vol.  II, 
page  128. 

18L     The  head  of  a  family  having  been  morally   "^^yavauu, 
bound  to   support  his  relatives    other   than   those 
above  mentioned,   his  successor  too,  is  so  bound  to 
maintain  them. 

182.  The  relatives,  who  on  account  of  defects,  Vyaviuiu, 
or  by  the  force  of  custom,  are  excluded  from  inherit- 
ance, are  legally  entitled  to  be  maintained  out  of 
the  late  proprietor  s  estate,  which,  but  for  the  preva- 
lent custom  or  their  own  defects,  they  would  have 
inherited  together  with  the  inheritor. 

Vide  Precedents,  pages  378,  379. 

Persons  excluded  from  inheritance  for  a  defect  or  defects  Explanation, 
are — ''  an  impotent  person,  an  outcast,  his  issue,  a  person 
bom  blind  or  deaf,  one  lame,  a  mad  man,  an  idiot,  one  dumb, 
one  who  has  lost  the  use  of  a  limb  or  limbs,  a  leper  with 
ulcers,  one  afflicted  with  an  incurable  disease  unexpiated 
for,  an  enemy  to  his  father,  a  hypocrite  or  a  person  wearing 
the  token  of  religious  mendicity,  one  who  has  assumed  an- 
other order,  and  the  -rest/^  See  the  Chapter  on  Exclusion 
from  Inheritance.  Premising  impotent  persons  and  the  rest, 
says — 

Manu  : — But  it  is  just  that  the  heir  who  knows   his   duty   Authority, 
should  give  to   all  of  them  food  and  raiment  for  life,  with- 
out stint,  according  to  the  best  of  his  power  :  ho  who   gives 
them  nothing,   shall   sink   assuredly  to  a  region  of  punish- 
ment—Co/e6.  Dig.,  Vol.  Ill,  p.  318. 


AnnotationB. 
182.    These,  the  impotent  man,  and  the  rest,  are  excluded  from 
participation.    They  do  not  share  the  estate.    They  must  he  sup- 
ported by  an  allowance  of  food  and  raiment  only,  and  the  penalty 
0/  degradation  is  incurred  if  they  be  not  maintained.— J^i^.  In., 
Cl^ap.  II,  Sect.  X,  §  5. 
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Authority.  Devala  : — Food  and  raiment  should  be  f^iven  to  them 
excepting  the  outcast.* — Da.  Bhd.,  Chap.  V,  §  11. 

Authority.  Although  they  be  excluded,  they  pught  to  be  maintained^ 
excepting,  however,  the  outcast  and  his  son. — Ibid. 

Authority.  BoudhAyana  : — Persons  incapable  of  transacting  busi- 
ness, blind,  idiots,  those  who  are  immersed  in  vice,  or  afflicted 
with  incurable  diseases,  and  even  those  who  neglect  their 
duties,  but  not  the  degmded  nor  their  issue,  let  the  heir 
supply  with  food  and  raiment* 

Authority.  YijNAVALKYA  : — An  outcast  and  his  issue,  an  impotent 
person,  one  lame,  a  mad  man,  an  idiot,  a  blind  man,  a  person 
inflicted  with  an  incurable  disease,  must  be  maintained 
excluding  them,  however,  from  participation.* 

vyavaithi.  183.  The  wlves  of  the  impotent  persona  and 
the  rest,  if  chaste,  must  be  maintained  for  life ; 
their  daughters,  too,  must  be  supported  so  long  as 
they  are  not  disposed  of  in  marriage.* 


Authority. 


Vyavoithd. 


The  term   "virtuous   (Sddhwi)''   being  used  in  the  fore- 
going text  of  MANU,t  it  is  implied  that — 

184.     An  adulterous  wife  is  not  entitled  even   to 
maintenance.    See  ante^  page  36. 
Vide  Precedents,  pages  371,  372,  376. 


AnnotationB. 


183.  Their  daughters  or  the  female  children  of  such  persons, 
must  be  supported  until  they  be  disposed  of  in  marriage.  Under 
the  suggestion  of  the  word  "  likewise,"  the  expenses  of  their  nup- 
tials must  be  also  defrayed. — Mit.  Inh.,  Chap.  11,  Sect,  z,  §  12,  14. 

183.  The  wives  of  these  persons  (t.  6.,  the  impotent  person  and 
the  rest),  being  destitute  of  male  issue,  and  being  correct  in  their 
conduct,  or  behaving  virtuously,  must  be  supported  or  main- 
tained. But  if  unchaste,  they  must  be  expelled  ;  and  so  may  those 
who  are  perverse  iprati-kiUd*).  These  last  may  indeed  be  expelled  ; 
but  they  must  be  supported,  provided  they  be  not  unchaste.  For 
a  maintenance  must  not  be  refused  solely  on  account  of  per- 
verseness. — Ibid.,  §  16. 


•    See   CoUh.  Dig.,   Vol.  Ill,   pp.   803-305,    816,  821  ;  and  DA.  Bhd., 
Chap,  y,  §  10— 12*    See  also  the  Chapter  on  exclusion  from  inheritance. 

t  See  antCf  page  147. 


Digitized  by 


Google 


ON  MAINTENANCE. 


151 


YijNAVALKYA: — Their  daughters  must  be  maintained  Authority. 
Lkewise,  until  they  are  provided  with  husbands.  Their 
childless  wives,  conducting  themselves  aright,  must  be 
supported ;  but  such  as  are  unchaste  should  be  expelled,  and 
80  indeed  should  those  who  are  perverse  [prati-kuld]* 
Dd.  Bhd,,  Chap.  V,  §  19. 

Again,    the  term   ^wife'   being   indicative  of  ^  woman'  in 
general,t 

185.  The  mother  and  the  rest  also,  if  unchaste,    vyavatthd. 
are  not  entitled  to  maintenance.  J 

Fi(/«  Precedents,  pages  192,  203—204,   356,    362—367, 
872,  876. 

186.  If  the  wife  or  any  such  member  of  the   fyavatihd. 
family  as  must  be  supported,  was   expelled  or  for- 
saken without  a  good  cause,  then  they   must  have 
maintenance  from   the   head  of  the  family  during 

his  life,  and  out  of  his  assets  after  his  death. 
Vide  Precedents,  pages  368,  374,  376. 

187.  Separate  maintenance  is  to  be  allowed  to   Vyavaakd. 
that  member  of  the  family  who   for   a  just   cause 

could  not  live  in,  and  mess  with,  the  family. 
Vide  Precedents,  pages  160—368,  375. 

188.  Should  a  woman  without  unchaste  pur-   Vyavanha. 
poses  quit  the  family  house,   and   live  with  her 
parents    or  other  relations,  she  cannot  thereby  for- 
feit her  right  to  maintenance. 

Vide  Precedents,  pages  356,  362—367. 

189.  The   widow,   however,   is  not  entitled  to  ^y«v(M<Aa. 
maintenance  by  residing  elsewhere  without  a  just 

cause,  if  she  was  directed  by  her  husband  to   be 
maintained  in  the  family  house,  and  not  elsewhere. 
Vide  Precedents,  pages  367,  368. 

190.  The  son  begotten  by  a  Brdhmana,   Ksha-   VyavMihd, 
triya  or  Voishya  on  a  female  slave  or  kept  mistress, 

*  In  his  Digest  (VoL  iii,  p.  824),  Mr.  Colebrooke  has   rendered  the   word 
'*Vraii-km^;*  by  *  traiUyrova: 

t  See  ante,  pp.  ^^^  69—71,  and  Precedents,  pp.  181—185,  202,  203,  209. 
X  See  anU,  pp.  «6,  69,  and  Precedents, 'pp.  181—185,  200,   202,  203,   204, 
a&d209. 
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is  entitled  to  a  suitable  maintenance  out  of  his 
father's  estate,  and  not  to  inherit  it. 

Vide  Precedents,  pages  373,  379. 

ryavatOid.  191.  The  amount  of  maintenance  should  be 
fixed  in  consideration  of  the  receiver's  rank  and 
position  in  life,  as  well  as  of  the  extent  of  the 
estate. 

Vide  Precedents,  pages  359—361,  368. 

VyavMihd.  192.  If  means  allow,  not  only  food  and  rai- 
ment should  be  supplied,  but  also  a  sum  for  the 
performance  of  religious  acts  and  ceremonies,  and 
the  amount  for  this  purpose  should  be  fixed  accord- 
ing  to  the  above  rule. 

nde  Precedents,  pages, 359— 361,  368,  372,  373. 

vyavoitha.  193.  If,  howcvcr,  there  exist  in  a  family  a 
long  established  and  prevalent  custom  with  respect 
to  allowing  or  not  allowing  maintenance  to  a  parti- 
cular relative,  or  in  a  particular  case,  such  custom 
is  to  be  acted  upon  in  preference  to  any  rule  what- 
ever of  the  law.  See  the  Chapter  on  Custom  or 
Usage. 
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ON  MARRIAGE  AND  STRf-DHANA 


CHAPTER  I. 

ON    MARRIAGE. 


SECTION  I. 

On  THB  NSCBS8ITY  QF  CONTRACTINa  MaBRIAGS. 

194-  Marriage  amongst  us,  Hindtis,  though  vyawattha. 
essentially  a  religious  sacrament  (being  the  last  of 
the  initiatory  rites  prescribed  for  men  of  the  regener- 
ate classes,  and  the  only  one  for  women  and  ShUd- 
fas),*  partakes  also  of  the  nature  of  a  Civil 
contract. 

Vid€  Precedents,  pages  881—893. 

By  oblations  to  fire  during  the  mother's  pregnancy,  by  -AuUiority. 
holy  rites  on  the  birth  of  the  child,  by  the  tonsure  of  his 
bead  with  a  lock  of  hair  left  on  it,  by  the  ligation  of  the 
ncrificial  cord,  are  the  seminal  and  uterine  taints  of  the  three 
classes  wholly  removed.  The  same  ceremonies  (except  that 
of  the  sacrificial  thread),  must  be  duly  performed  for  women 
at  the  same  age  and  in  the  same  order,  that  the  body  may 
be  made  perfect,  but  without  any  texts  from  the  Veda. 
The  nuptial  ceremony  is  considered  as  the  complete  institu- 
tion of  women,  ordained  for  them  in  the  Feda,  together 
with  reverence  to  their  husbands,  dwelling  first  in  their 
father's  family,  the  business  of  the  house,  and  attention  to 
the  sacred  fire.— Manu,  Chap.  II,  v.  27,  66,  67. 


The  nuptial  ceremony  is  the  only  one  ordained  in  the  Veda 
in  respect  of  women  :  it  is  said  by  Manu  and  others  to  be 
(as  their"^  upa-nayana  (liga^tion  of  the  sacrificial  thread) ; 
their  rendering  service  to  their  husb>inds  is  (equal  to)  their 
itaying  in  the  family  of  the  guru  and  studying  the  Veda,  and 


Authoritj. 


Annotations. 
194.    Marriage,  among  the  Hindds,  is  not  only  a  civil  contract, 
bat  a  sacrament,  forming  the  last  of  the  ceremonies  prescribed  for 
the  three  regenerate  classes,  and  the  only  one  for  iS4lklra#.— Macn. 
H.  L,  VoL  I,  pp.  67,  68. 


See  ofUe,  pages  148^145. 
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the  performance  of  the  household  duties  is  (equal  to)  the  per- 
formance of  the  morning  and  evening  homa  (oblation  to  fire), 
and  attention  to  the  sacred  fire  :  thus  marriage  being  substi- 
tuted for  npa-nayana,  the  latter  is  not  ordained  for  the 
female  sex. — Kull6ka  Bhatta. 

Authority.  Marriage  is  the  only  sacrament  for  a  man  of  the  servile 
{i.e,y  the  Shudra)  class.  Thus  Brahma-purdna : — '^  A  man 
of  the  servile  class  universally  obtains  marriage  as  his 
only  sacrament/'  The  word  "universally'^  denotes  that 
maiTiage  alone  is  constantly  required. — Coleb.  Dig.,  Vol.  Ill, 
page  95. 

VyavMthd.  195.  To  contract  a  marriage  is  obligatory,  not 
only  on  the  female  sex,  but  also  on  the  male,  who 
after  passing  the  first  order  of  life,  must  embrace 
the  second,  that  is,  the  order  of  grih4  (married 
house-keeper),  the  chief  and  most  respectable  of  the 
four  orders,  and  after  discharging  his  obligations 
and  duties  as  a  griki,  he  may  assume  the  third  or 
fourth  order,  or,  remaining  in  the  second,  may 
apply  his  mind  to  final  beatitude.* 


AnnotationB. 


1 95.  The  learned  say  that  the  ceremonies  of  marriage  of  daughters 
are  obligatory.— FarooWrd/ya,  V^avahdra  Mmo^a,  page  11. 

195.  Four  orders  are  prescribed  for  Brdhmanaa  (namely,  the 
order  of) — ^the  married  housekeeper  (grihi  or  grihastha), — the  student 
of  the  Veda  {Brahma-chdri) — the  hermit  (  Vdnchprastha)^ — and 
the  anchorite  (Bhihhu,  SanydH  or  Yati),  For  Kshatriyas  are 
ordained  (the  first)  three  orders,  and  two  (Le,^  the  orders  of) 
Brahmachdri  and  grihi,  for  Voishyca,  The  only  order  to  be 
entered  by  Skudras,  is  that  of  grihi  or  grihoBthck — Vdmana^ 
purdna. 

The  student  (of  the  Veda),  the  married  man,  the  hermit,  and 
the  anchorite  are  the  offspring,  though  in  four  orders,  of  married 
men  keeping  house. — But  of  all  those,  the  housekeeper,  observing  the 
regulations  of  the  ^Aru^t  and  Smriti,  may  be  called  the  chief,  since  he 
supports  the  three  other  orders. — As  all  rivers,  male  and  female, 
run  to  their  determined  place  in  the  sea,  thus  men  of  all  other 

♦  See  mU,  pp.  140,   HI.    Manu,  Chap.  IV,  r.  257,  and  Chap.  VI, 

v$.  35,  36,  &c. 
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Thus'  the  Veda : — A  Brdhmana,  immediately  on  being  Authority, 
bom,  is  produced  a  debtor  on  three  obligations  :  to  the  holy 
saints,  for  the  practice  of  religious  duties ;  to  the  gods,  for 
the  performance  of  sacrifices;  to  his  forefathers,  for  off- 
spring. Or  he  is  absolved  from  debt  who  has  a  son,  has 
performed  sacrifices  and  practised  religious  duties. — Vide 
Lattaka-tnimdnsd,  Sec.  I^  §  5. 

So  also  Manu  : — ^When  he  has  paid  three  debts,  to  the  Authority. 
mges,  the  manes,  and  the  gods,  let  him  apply  his  mind  to 
final  beatitude ;  but  low  shall  he  fall,  who  presumes  to  seek 
beatitude  without  having  discharged  those  debts.  After  he 
has  read  the  VedAiSy  in  the  form  prescribed  by  law,  has 
legally  begotten  a  son,  and  has  performed  sacrifices  to 
the  best  of  his  power  (and  has  thus  paid  his  debts),  he  may 
then  apply  his  heart  to  eternal  bliss.  But  if  a  Brdhmana 
have  not  read  the  Veda,  if  he  have  not  begotten  a  son,  and 
if  he  have  not  performed  sacrifice,  yet  shall  aim  at  final 
beatitude,  he  shall  sink  to  a  place  of  degradation.— Chap- 
ter VI,  verses  35—37. 


AnnotationB. 

orders  repair  to  their  fixed  place  in  the  mansion  of  the  house- 
keeper.*— As  all  creatures  subsist  by  receiving  support  from  air,  thus 
all  orders  of  men  exist  by  receiving  support  from  housekeepers ; — 
and,  since  men  of  the  three  orders  are  nourished  by  them  with 
divine  learning  and  with  food,  a  housekeeper  is,  for  this  reason, 
(rf  the  most  emiuent  order. t — Let  a  Brdhmana,  having  dwelt  with 
the  preceptor  duiring  the  first  quarter  of  a  man's  life,  pass  the 
second  in  his  own  house,  when  he  has  contracted  a  legal  marriage.it 

195.  By  no  people  is  greater  importance  attached  to  marriage 
than  by  the  Hindus.  It  is  among  them,  with  one  sex  (the  female), 
indispensable.  With  the  other,  it  constitutes  the  order  of  house- 
ieeper  {grihastha),  the  second,  and  the  most  respectable  of  the  four 
by  which  with  them  the  different  periods  of  human  life  are  distin- 
fished.  It  completes  for  the  man  the  regenerating  ceremonies, 
expiatory,  as  it  is  believed,  of  the  sinful  taint  that  every  child  is 
apposed  to  contract  in  the  parent's  womb,  and  being,  for  the  ShUdras 
and  for  women,  the  only  one  that  is  allowed.  Its  obligatoriness  is, 
^  to  the  fatter,  among  the  ordinances  of  the  Fec^a.— Stra.  H.  L., 
^^U,  p.35.         ; 

•^ANu,  Chap.  VI,  vs.  87,  89,  90.  t  Manu,  Chap.  Ill,  vt.  77,  78. 

X  Manu,  Chap.  IV,  verse  ] . 
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▲uUionty.  If  (a  man)  fail  to  obtain  a  girl  (in  marriage) »  he  moat 
perform  the  (expiatory)  vow  (cdled)  ''the  Sndtaka/* — Ud- 
vdha-tdttwa. 

For  a  Shidra  also  marriage  is  indispensably  neces- 
sary ;  inasmuch  as  his  duty  is  to  enter  the  order  of  grihi  and 
no  other,  and  one  cannot  be  a  perfect  grihi  without  a  wife^ 
and  marriage  is  the  only  sacrament  which  completely  re- 
moves his  seminal  and  uterine  taints,  and  renders  him  a 
pure  Shudra. — See  ante,  page  154. 

ry«»«i<jw.  196.  The  following  texts  go  to  show  that  human 
beings  have  been  divided  into  two  sexes,  in  order 
that,  being  united  by  matrimony,  they  may  pro- 
pagate their  species,  perform  their  duties  to  God 
and  His  creatures,  and  attain  the  other  purposes 
of  life ;  and  that  a  man  is  not  perfect  unless  he 
be  consisting  of  three  persons  united,  himself, 
his  wife,  and  his  son. 

Authoritiet.  To  be  mothers,  were  women  created,  to  be  fathers,  men  ; 
religious  rites,  therefore,  are  ordained  in  the  Veda  to  be  per- 
formed '  by  the  husband  together  with  the  wife.'* — ^The 
wise  call  not  the  habitation  (alone)  the  home,  for  the  wife 
is  called  by  that  name  {griha),  and  with  her,  indeed,  a  man 
attains  all  the  purposes  of  life.f — '  From  wife  alone  pro- 
ceed offspring,  good  household  management,  solicitous 
attention,  most  exquisite  caress,  and  that  heavenly  beatitude 
which  she  obtains  for  the  manes  of  ancestors  and  for  (the 
husband)  himself. — Tbe  production  of  children,  the  nurture 
of  them  when  produced,  and  the  daily  superintendence  of 
domestic  affairs  are  peculiar  to  the  wife. —Let  the  house- 
keeper (grihastha)  perform  the  domestic  religious  rites 
with  nuptial  fire  according  to  law,  and  tbe  ceremonies  of 
the  five  great  sacraments  (a),  and  the  several  acts  which 
must  day  by  day  be  performed.']: 


Annotations. 


196.  The  eonsideration  of  it,  regarded  as  the  foundation  of  a 
family  of  which  the  husband  is  the  head,  involves,  not  only  the 
reciprocal  duties  of  man  and  wife,  but  the  derivative  ones  also  of 
parent  and  child,  guardian  and  ward. — Stnu  H.  L.,  Vol.  I,  p.  36. 


'  Mamu,  Chip.  IX,  V.  96.  t  YBraASPATi,  2  Dig.  40^ 

:  Manu,  Chap.  IX,  v$,  27,  28,  t  Chap.  IV,  v.  I. 
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(^)  Teaching  and  studying  the  scripture  is  the  sacrament  of  Ezplanation* 
the  Yeda ;  offering  cakes  and  water,  the  sacrament  of  the  nMnet ; 
an  oblation  to  fire,  the  sacrament  of  the  deities  :  giving  rice  and 
other  food  to  living  creatures,  the  sacrament  of  spirits ;  receiv- 
ing guests  with  honor,  the  sacrament  of  men. — Manu,  Chap- 
ter III,  v€ru  70. 


Manu  : — Then  only  is  a  man  perfect,  when  he  consists  of 
Aree persons  united — his  wife,  himself,  and  his  son;  and 
thus  have  learned  Brdhmanas  announced  this  maxim: — 
''The  husband  is  even  one  person  with  his  wife,  for  all 
iJLome^tie  and  religious,  not  for  all  civil,  purposes/'---' 
Chap.  IX,  ve^^se  45. 


Authority. 


SECTION  II. 

ON  BETEOTHMENT,  &a 

197.  Betrothment  properly  made  constitutes 
marriage,  though  not  complete  and  irrevocable 
without  the  performance  of  the  subsequent  cere- 
monies. 

Vide  Precedents,  pages  190—193. 

Maku: — ^A  damsel,  indeed,  whose  husband  shall  die 
after  troth  verbally  plighted,  hut  before  consummation,  his 
brother  shaU  take  in  marriage  according  to  this  rule.~- 
Chap.  IX,  V.  69. 

After  citing  the  above  text,  VijnAneshwara  observes : 
''  It  appears  from  this  passage  that  he,  to  whom  a  damsel 


Annotations. 


TycmMki. 


197.  Sir  Thomas  Strange  says, — ''  The  betrothment,  once  effected, 
by  the  bride  and  bridegroom  walking  seveu  steps  hand  in  hand, 
daring  a  particular  recital,  the  contract  is  perfected  upon  their 
arriving  at  the  seventh  step,  and  may  be  enforced  by  the  husband 
on  completion  of  the  time.'** — Stra.  H.  L.,  VoL  I,  p.  37. 

*  But  that  is  Dot  oorrect,  as  betrothment  is  not  effected  by  walking  seven 
steps,  which  is  a  ceremony  performed  after  several  matrimonial  rites,  as  will 
tabsM^uently  appear.  (See  Colebrooke's  Essay  on  the  Religious  Ceremonies 
of  the  Hind^,  Amatic  Researches,  Vol.  VII,  pp.  288—811.)  And,  not  con- 
•titatiDg  marriage  irrevocable,  but  being  retractable  for  a  good  cause,  it 
eaimot  be  e^orwd  by  the  husband. 

It  has  been  laid  down  in  Sec.  26  of  the  Indian  Contract  Act  (Act  IX  of 
1872),  that  every  agreement  in  rettraiut  of  the  marriage  of  any  person  other 
than  a  minor  is  void. 


Renirk. 
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was  verbally  given,  is  her  husband  without  a  formal  accept- 
ance on  his  parf — Mit.  Inh.,  Chap.  I,  Sec.  x,  §  11. 

MiTBA  MiSRA^  however^  is  of  opinion  that  the  man  to  whom  a 
damsel  is  verbally  affianced  is  not  then  her  husband  to  all  in- 
tents and  purposes ;  inasmuch  as  he  could  not  become  so,  before 
the  contract  was  perfected  by  the  marriage  couple  walking  hand 
in  hand  seven  steps  with  recital  of  particular  mantras  ;  and  that, 
as  for  YunIneshwaba's  styling  the  man  to  be  the  damseVs 
husband,  it  must  be  taken  in  the  sense  of  his  beiog  the  would-be 
'  husband  of  the  damsel,  by  reason  of  their  being  betrothed  to  one 
\  another. — See  Vlra-mitrodoya  (Sans.),  page  186,  (New  Ed., 
pages  603,  60^). 

Authority.  KAsHYAPA : — Daughters  of  the  seven  twice-married  women 
must  be  shunned  as  girls  of  the  lowest  birth ;  and  she  who 
has  been  verbally  or  mentally  betrothed,  on  whose  arm  a 
bracelet  has  been  auspiciously  tied,  who  has  been  given  away 
after  touching  water,  whose  hand  has  been  taken  by  a  bride- 
groom, who  has  been  approached  with  nuptial  fire,  and  the 
daughter  of  a  twice-married  woman.* — Shuddhi-tattwa. 

Authority.  Raghu-nandana  : — On  the  death  of  a  damsel  verbally  be- 
trothed, the  families  of  both  her  father  and  husband  con- 
tract impurity  for  three  days. — Shuddhi-tattwa. 

Conclusion.  Thus  from  the  circumstance  of  the  man  to  whom  a  girl 
was  verbally  betrothed  being  termed  (her)  '  husband,'  and 
the  betrothed  damsel  when  married  to  a  different  man  being 
styled  ^  twice-married/  and  both  families  contracting  impu- 
rity on  the  death  of  a  betrothed  damsel,t  it  is  clear  that 
betrothal  constitutes  marriage,  but  not  complete  and  irrevoc- 
able without  the  subsequent  ceremonies. 

Authority.  So  NAbada  : — ^Previous  to  the  union  of  man  and  wife,  the 
betrothal  takes  place;  the  betrothal  and  the  marriage 
ceremony  together  constitute  lawful  wedlock. — Chap.  XII, 
verse  2. 

So  also  Manu  : — The  nuptial  texts  are  a  certain  rule  in 
regard  to  wedlock ;  and  the  bridal  contract  is  known  by  the 
learned  to  be  complete  and  irrevocable  on  the  seventh  step 
of  the  married  pair,  hand  in  hand^  after  those  texts  /lave  been 
pronounced. — Coleb.  Dig.,  Vol.  II,  p.  484. 

Therefore  marriage  is  not  valid  without  all  the  ceremo- 
nies, from  the  junction  of  hands,  to  the  seventh  step  of  the 
married  pair.     "Bridal  contract ;''  perfect  bridal  contract.— 

RUGHU-NANDANA.— /iSirf. 


Vide  Coleb.  Dig.,  Vol.  II,  p.  482. 
t  Sitddhi-tattica, 
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Thus  betrothal   not  constituting,   by   itself,    a  complete 
marriage, — 

198.  Betrothed  girls,  on  the  death  of  the  men   Fyavo^^^i. 
to  whom  they  were  affianced,  or  for  any  other  good 

cause,  are  usually  married  to  other  persons ;  only 
the  men  who  marry  them  are  somewhat  lowered  in 
caste  and  society.     Further, — 

199.  Troth,  verhally  plighted,  may  he  retracted,    Vyavasthd. 
if  a  preferable  suitor  present  himself,    or  for  any 

other    good  cause ;    such   contract  being  neither 
binding  nor  constituting  a  complete  marriage. 
Vide  Precedents,  pages  390—393. 

The  above  practice  seems  to  have  been  founded,  not  only  Authorities, 
on  the  above  texts  of   NIrada  and  Manu,  but  also  upon  the 
following  texts :  — 

1.  If  her  husband  die  after  a  damsel  has  been  given  to 
him  with  water  (poured  on  his  hand),  and  troth  verbally 
plighted,  but  before  she  has  been  contracted  to  him  by 
holy  texts,  that  virgin  belongs  to  her  father  alone.* — 2. 
Once  is  a  damsel  given  in  marriage ;  he  who  detains  her  shall 
incur  the  punishment  of  a  thief :  but  if  a  worthier  bride- 
groom offer,  he  may  take  the  damsel,  though  given  away 
(provided  the  first  were  undeserving). f — 3.  Should  a  man 
depart  after  giving  the  nuptial  gratuity,  it  becomes  the 
exclusive  property  of  the  damsel ;  she  must  be  detained  one 
year,  and  may  (afterwards)  be  legally  given  in  marriage  to 
another :  but  if  tidings  arrive,  she   must   wait  three  years,  ^ 

and  after  that  period  the  girl  may  be  given  to  another  at 
pleasure. t     See  Caleb.  Dig.,  Vol.  II,  pp.  487,  489,  491. 

* 

YijNAVALKTA ! — ^Thc  damscl,   though  betrothed,   may  be   Authority, 
withheld,  if  a  preferable  suitor  present  himself.  § 

One  Tvho  has  verbally  given  a  damsel  ( in  marriage),  but  re-  Exposition, 
tracted  the  gift,  must  be  fined  by  the  king,  in  proportion  to  (the 
amount  of)  the  property,  or  (the  magnitude  of  )  the  ofience,  and 
according  to  the  rank  of  the  parties,  their  qualities,  vand  other 
circumstances.  This  is  applicable,  if  there  be  no  sufficient 
motive  for  retracting  the  engagement.  But,  if  there  be  good 
cause,  he  shall  not  be  fined,  since  retraction  is  authorized  in  such 
acaae.— ift^.,  Chap.  II,  Sec.  xi,  §  27. 

Vabhtbhtha  cited  in  the  Apardrha,  Smriti-chandrikd,   Nimoya-tindhu 
^^^itdda-bhangamaviu 
J  YXjJ'avalkta  cited  in  tbe  Nimoyti-sindhu  and  Vwdda-hTtangdmavcu 
+  KiTYiiANA  cited  in  the  Nimoya-sindhu  and  Vivddd-lhangdmava, 

§  Vide  MiL  Ink,  Chap.  II,  Sect,  xi,  §  27* 
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Vyavatths.  200.  If  a  damsel  is  betrothed  to  several 
persons,  and  the  first  bridegroom  arrive  before  the 
second  nuptials  are  completed,  then,  of  all  the  per- 
sons to  whom  she  is  promised,  he  to  whom  the  first 
promise  was  made  shall  obtain  her  ;  and  the  other 
shall  recover  what  he  had  given  to  the  bride :  but 
if,  the  first  bridegroom  arrive  when  the  second 
nuptials  have  been  consummated,  he  shall  receive 
back  what  he  had  given.* — KItyIyana. 

Vyavatthi.  201.  If  the  bridegroom  goes  to  a  different 
country  after  having  accepted  a  girl,  she  may, 
after  the  expiration  of  three  seasons,  take  another 
bridegroom. — NIrada.  t 

vyavatths.  202.  If  a  man  run  away  after  agreeing  to 
marry  a  girl,  she  should  wait  for  three  seasons, 
after  the  lapse  of  which  she  may  marry  another 
man. — NlRADA.t 

Tyavoithd.  203.  But  should  a  bridegroom  or  husband  die, 
naturally  or  civilly,  after  the  ceremony  of  gift 
(sampraddna),  then,  though  the  marriage  was  not 
perfected  by  the  performance  of  the  other  rites, 
specially  the  stepping  of  seven  steps,}  a  second 
*  marriage  of  such  a  girl  is  rarely  in  practice  among 

the  orthodox  Hindtis. 

Although  the  author  of  the  Nimoya'Sindhu  says  that 
without  the  performance  of  the  sacrifice  on  fire  Quma)  and 
the  other  rites^  a  girl,  though  espoused,  does  not  become  a 
wife,  and  not  being  so,  she  may  be  given  in  marriage 
to  another  man,  yet  such  is  not  the  practice  of  the  good. 


*  Cited  in  the  Nirnoy<i'iindhM  and  Fivdcta-iAan^niava.— See  CoUb,  Dig., 
Vol.  II,  p.  491. 

t  Cited  in  the  NvnMyO'iindhu,  Chap.  III. 

X  The  next  ceremony  is  the  bride's  stepping  seven  steps.  It  is  the  mc^ 
material  of  all  the  nuptial  rights  ;  for  the  marriage  is  complete  and  irreroo- 
able,  so  soon  as  she  has  taken  the  seventh  step,  and  not  sooner.  She  is 
oonducted  by  the  bridegroom,  and  directed  by  him  to  step  successively  into 
seven  oirclee,  while  the  following  texts  are  uttered:—!.  "May  Vismro 
cause  thee/'  &c. — Part  of  Mr.  Colebrooke's  Essay  on  the  Religious  CeremonieB 
of  the  Hindis.    See  Asiatio  Beeearchea,  Vol.  VII,  p.  808. 
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^bo  invariably  act  according  to  the  ordinance  of  Manu  as 
in  the  following  texts  : — ^'  Once  is  the  partition  of  an  in- 
heritance made;  once  is  a  damsel  given  in  marriage;  once 
does  a  man  say  '  I  give  :'  these  three  are,  by  good  men,  done 
once  for  all,  and  are  irrevocable.  Let  no  man  of  sense,  who 
has  once  given  his  daughter  to  a  suitor,  give  her  again  to 
another;  for  he,  who  gives  away  his  daughter  whom  he  had 
before  given,  incurs  the  guilt  and  fine  of  speaking  falsely 
in  a  cause  concerning  mankind.  Neither  ancients  nor 
modems,  who  were  good  men,  have  ever  given  a  damsel  in 
marriage,  after  she  had  been  promised  to  another  man'\* 

204.  The  marriage  of  widows  is  not  in  vogue    VyavanU. 
amongst  the  orthodox,  though  now  and  then  it  is 
practised  by  persons  who  are  not  so. 

Although  the  marriage  of  widows  was  ordained  by  the  Remark, 
sage  Paeasaea,  who  is  termed  as  the  highest  authority  for 
the  present  (Kali)  age,  yet  most  of  the  other  sages  having 
considered  it  a  censurable  act,  as  being  one  by  which  the 
oheervance  of  the  duty  of  continence  and  austerities  is 
obstructed,  and  it  being  said  in  the  Aditya-purdna  as  well  as 
in  the  Vrihat  Ndradiya-purdna  that  these  (parts  of  ancient 
law)  have  been  abrogated  by  the  wise  legislators,  as  the  cases 
arose  in  the  beginning  of  the  Kali  age,  and  VyIsa,  the  son 
of  the  very  sage  Paras  a  R  a,  having  declared  the  injunctions 
of  the  infallible  legislators  to  be  of  equal  authority  with  the 
holy  writ  (F^tia), t  the  Hindi  gentry  still  act  in  obedience 
to  that  prohibition. 

205.  There  are   eight   forms   of  marriage  : — 1.     VyavaatM. 
Brdhma, — 2.  Doiva^ — 3.  Arsha^ — 4.  Prdjdpatya^ — 


Annotations. 


204.  Sir  William  Macnaghten  says,— "  Second  marriages  after 
the  death  of  the  husband^s  first  espoused,  are  wholly  unknown  to  the 
Hindti  law  J  though  iu  practice,  among  inferior  castes,  nothing  is  so 
tMnmon/'  (1,  58)  Such,  however,  is  not  the  case  :  it  is  well  known 
to  the  Hindti'law,  which  treats  of  such  marriage  as  having  been  in 
^ogM  in  the  other  Tugas, 

*  Chap.  IX,  V9.  47,  71,  and  99. 

t  ColA.  Dig.,  Vol.  Ill,  pp.  141,  142. 

+  Hot  ({oite  80 :  seo  the  treatises  on  Widow  Marriage  written  by  Pandit 
Wiwir  Chandra  Vidyia&gar. 
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6.  Ast^ra, — 6.  Gdndharva, — 7.  Rdksha$a,  and — 8. 
Poiahdcha. 

They  are  thus  described  by — 

of^"diffw.  Manu:— '^The  gift  of  a  daughter,  clothed  only  with  a 
•nt  forma  of  single  robe,  to  a  man  learned  in  the  Veda,  whom  her  father 
manruige.  voluntarily  invites  and  respectfully  receives,  is  the  nuptial 
rite  called  Brdhma.  The  rite,  which  sages  call  Doiva,  is 
the  gift  of  a  daughter,  whom  her  father  has  decked  in  gay 
attire,  when  the  sacrifice  is  already  begun,  to  the  officiat- 
ing priest  who  performs  that  act  of  religion.  When  the 
father  gives  his  daughter  away,  after  having  received  from 
the  bridegroom  one  pair  of  kine,  or  two  pairs,  for  uses  pres- 
cribed by  law,  that  marriage  is  termed  Arslia.  The  nuptial 
rite  called  Prajdpatya  is,  when  the  father  gives  away  his 
daughter  with  due  honor,  saying  distinctly :  '  May  both  of 
you  perform  together  your  civil  and  religious  duties/  When 
the  bridegroom,  having  given  as  much  wealth  as  he  can 
afford  to  the  father  and  paternal  kinsmen  and  the  damsel 
herself,  taljes  her  voluntarily  as  his  bride,  that  marriage 
is  named  Asura.  The  reciprocal  connection  of  a  youth  and 
a  damsel,  with  mutual  desire,  is  the  marriage  denominated 
Gdndharva,  contracted  for  the  purpose  of  amorous  embraces 
and  proceeding  from  sensual  inclination.  The  seizure  of 
a  maiden  by  force  from  her  house  while  she  weeps  and  calls 
for  assistance,  after  her  kinsmen  and  friends  have  been 
slain  in  battle,  or  wounded,  and  their  houses  broken  open, 
is  the  marriage  styled  Rdkshasa.  When  the  lover  secretly 
embraces  the  damsel,  either  sleeping  or  flushed  with  strong 
liquor,  or  disordered  in  her  intellect,  that  sinful  marriage, 
called  PoUhdcha,  is  the  eighth  and  the  basest. — Chap.  III| 
V8.  27—34. 

Ditto.  YijNAVALKYA  : — In  the  Brdhma  nuptials  the   damsel  is 

given  (by  her  father),  when  he  has  decked  her  as  elegantly 
as  he  could,  to  the  bridegroom,  whom  he  has  invited ;  in  the 
Doiva,   to  the  priest  employed  in  performing  the  sacrifice ; 


Annotations. 
205»    Marriage  has  its  appropriate  forms.    Eight  are  denomina- 
ted -.—the  Br&hfna^  Doiva,  A'rBka,  Prdjdpatya  (or  Kdya),  A'sura, 
Odndharva,   Rdhhasa   and     PoicAdcAa.— Stra.     fl.    L.,  Vol.  I, 
pp.  41,  42. 

There  are  eight  forms  of  marriage :— the  Brdhma,  Doiva, 
A'rsha,  Prdidpatya,  A'$ura,  Odndharva,  Mk^hoM,  and  Poishdchan 
liaon.  H.  L.,  Vol.  I,  p.  69. 
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in  tbe  Jrsha,  to  the  bridegroom,  from  whom  he  receives, 
(for  religious  purposes),  a  bull  and  a  cow.  When  the  father 
gfives  her  to  a  suitor,  saying,  '  Perform  all  duties  together,' 
file  marriage  is  named  Kdya  (or  Prdjdpatya),  and  a  son  pro- 
duced by  it  confers  purity  on^  himself  and  on  six  descend- 
ants in  a  male  line ;  an  Asura  marriage  is  contracted  by 
receiving  property  from  the  bridegroom ;  a  Gdndharva,  by 
reciprocal  amorous  agreement ;  a  Rdkshaaa,  by  seizure  in 
war ;  a  Poishdcha,  by  deceiving  the  damsel.* 

206.  Of  these  modes  or  forms,  four,  {viz.,) — the  yyavatihi. 
Brdhmayf  Doiva^  Arsha,  and  Frdjdpatya, — are 
legal  for  a  Brdhmana  :  the  marriage  styled  *  Odn^ 
dharva,^  and  the  seizure  of  a  maiden  in  war  (i.  e., 
the  Rdkshasa  marriage),  are  peculiar  to  Ksha- 
triyas;  the  Asura  marriage  is  permitted  for  a 
Voishya  and  Shudra;  the  Foishdcha,  forbidden 
to  them,  should  be  practised  by  no  person  what- 
soever.— ShulapIni, 

YijNAVALKYA: — The  first  four  are  approved,  in   the   case     Authority, 
of  a  priest;  the   Gdndharva   and   JRdkshasa   marriages  are 
permitted   for   a   soldier;  the  ii«ura  ceremony  is  peculiar  to 
mercantile   and     servile  men;   the    Poishdcha  marriage  is 
reprobated  for  all.* 


Annotations. 


206.  The  four  first  forms  are  peculiar  to  the  Brakmanical  tribe. 
The  priociple  in  these  contracts  seems  to  be,  that  the  parties 
are  mutually  consentiog,  and  actuated  by  disinterested  motives. 
The  fifth  form  is  peculiar  to  Voishyas  and  ShUdras,  It  is  reprobated 
<ni  the  principle  of  its  being  a  mercenary  contract  consented  to  by 
the  father  of  the  girl  for  a  pecuniary  consideration.  The  sixth 
and  seventh  forms  are  peculiar  to  the  military  tribe,  where  the 
union  is  founded  either  on  reciprocal  affection  or  the  right  of  ooa- 
qaeet.  And  the  eighth  or  last  is  reprobated  for  all,  being  accom- 
plished by  means  of  fraud  or  circumvention. — Maco.  H.  L,,  Vol.  I, 
pp.  59, 60. 


•  Vide  Coldf.  Dig.,  Vol.  Ill,  p.  604. 

f  Thin  form  of  marriage  is  called  Brahma,  because  it  is  pecuUar  to  Brih- 
*«w*,  though  at  present  it  is  practised  by  good  men  of  all  classes  on  ac- 
count of  its  ^ng  the  best  of  aU  forms.  But  this  (which  is  ordained  in 
SkntU  and  Smrki)  must  not  be  confounded  with  the  form  of  marriage  which 
u  recently  invented  by  Brdhnuu  or  unitarians,  and  which  is  sometimes 
«Ued  Brihma  marriage  by  reason  of  its  proceeding  from,  and  belonging  to, 
wose  Braknm. 
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Remark.  Jagan-nAtha^  however,  has  very  justly  said  that  at  pee»- 
ent  the  Brdhma  nuptials  only  fre  practised  by  good  men ; 
but  even  the  marriages  called  Asxira^  Gdndharva,  Rdksh' 
asa,  and  the  rest,  are  sometimes  practised  by  others.— Co^. 
Dig.,  Vol.  Ill,  p.  566. 

Vffavattkd.      207.    The  nuptial    rites,   which  complete  the 
marriage,   are  to   be   performed  in  each  and  erery 
one  of  these  forms  of  marriage.* 
Vide  Precedents,  pages  393. 


Annotations. 

206.  The  most  usual  form  of  marriage  is  that  of  Brdhma,  whkh 
is  completed  when  the  d^imsel  is  given  by  her  father,  when  he  has 
decked  her  as  elegautly  as  he  can,  to  the  bridegroom  he  has  iavited, 
the  nuptials  of  course  being  celebrated  with  the  usual  ceremonies. 
The  next  species  of  marriage  most  usually  practised  is  that  of 
A'sura,  where  a  pecuniary  consideration  is  received  by  the  father.— 
Macn.  H.  L.,  Vol.  I,  p.  60. 

206.  Sir  William  Macnaghten  further  says  :  — "  I  am  given  to 
understand  that  marriages  by  the  Foishdcha  mode  are  not  uncom- 
mon ;  and  that  young  women  who  from  their  wealth  or  beauty  may 
be  desirable  objects,  are,  not  unfrequently,  inveigled  by  arti6ce  into 
matrimony,  the  forms  of  which  once  gone  through,  the  contract 
is  not  dissoluble  on  any  plea  of  fraud,  or  even  of  force*— Maco, 
H.  L.,  Vol.  I,  p.  60. 

206.  Of  these,  the  four  first,  being  approved  ones,  are  proper 
for  the  Brahmin  ;  the  three  next  for  the  other  classes  ;  that  is,  the 
Gdndhai-va  and  Rdkahasa  are  permitted  to  the  Kshatri^a  or  mili- 
tary class,  and  the  A'sura  to  the  mercantile  and  the  servile  ones. 
Such  is  the  usual  distribution  ;  though  Manu,''^  as  regarding  the 
succession  to  the  property  of  the  woman,  received  at  the  time  of  her 
marriage  in  an  unblamed  form,  adds  the  Odndharva  to  the  four 
first.—Stra.  H.  L.,  Vol.  I,  p.  42. 

207.  The  nuptial  rites,  accompanying  them  all,t  have  the  effect 
of  distinguishing  even  the  less  approved  ones  from  commerce  purely 
illicit,  to  which  otherwise  the  Odndharva  and  RdJoahaaa  ones  might 
be  assimilated. — Stra.  H.  L.,  Tol.  I,  p.  42. 

207.  Sir  William  Macnaghten,  *  however,'  says  :— **  The  Gdndharva 
marriage  is  the  only  one  of  the  eight  modes  for  the  lega- 
lising of  which  no  forms  are    necessary ;  and    it  seems  that  mutual 


Chapter  IX,  vachana  or  verse  196. 
t  Devala,  3  Ding.  606. 
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TiKA  (cited  in  the  MMhaioiya)  speaks  in  regard  to  gift  Authority. 
wkk  water  in  the  Odndharva  and  other  marriages^ — 
^'NeiQier  by  water  nor  words  of  mouth  can  a  man  be  said 
to  be  the  husband  of  a  girl ;  he  becomes  her  husband  by 
the  performance  of  the  nuptial  rites  and  by  (the  bride) 
stepping  on  the  seventh  step/'  So  also  Dbvala, — *'  The 
nuptial  rites  are  ordained  in  the  marriages  styled  the  Gdn^ 
dharva  and  the  rest ;  te  this  contract  the  nuptial  fire  must 
be  made  witness  by  men  of  the  three  classes.*'^ 

The  nuptial  rites  are  principally  the  Ndndi-mukha  shrdddha  Nuptial  ritea. 
performable  on  the  day  of  gift^  the  gift  of  the  bride  te  the 
bridegroom  (sampra-ddna)  on  that  night,  and,  lastly,  the 
KmhandiMd  which  is  enjoiiled  to  be  performed  within  four 
days  from  date  of  the  gift.  In  this,  the  bridegroom  makes 
homa  or  oblation  on  fire,and,  standing  behind  the  bride,  holds 
the  palms  of  both  hands  open  below  those  of  the  bride,  who, 
in  her  palms  joined  and  open,  holds  some  lajda  or  parched 
paddy,  and  jointly  with  the  bridegroom  drops  the  same  on  the 
fire  as  an  oblation ;  and  during  the  recital  of  certain  prayers 
tiie  married  pair  walk  hand  in  hand  seven  steps  on  seven 
circles  made  on  the  ground  with  white  paint.t 


AnnotationB. 


co-habitation,  as  it  implies  what  the  law  declares  to  be  alone 
neceaiaiy,  namely,  'reciprocal  amorous  agreement/  would  be 
iiffici^t  to  estahlish  such  a  marriage,  if  corroborated  by  any  word 
ot  deed  on  the  part  of  the  man ;"  and  in  reference  to  this  he  alludes 
toacase,  saying  :—*' On  this  principle  the  law  officers  of  the  Sud- 
der  Dewany  Adawlut  declared  legal  a  marriage  contracted  in 
Cottack,  not  very  long  ago,  in  a  case  where  the  parties  had  co- 
babited  for  some  time,  and  the  man  signified  his  intention  by 
pUcing  a  garland  of  flowers  round  the  neck  of  the  woman.''  It  is, 
however,  to  be  remarked  that  in  the  Odndharva  form  of  marriage 
the  only  ceremony  that  may  not  be  required  to  be  performed  is 
tiiatof  the  gift,  the  exchange  of  the  flower  garland  between  the 
bridegroom  and  bride  being  expressive  of  the  gift  of  the  one  to  the 
other:  bat  the  ceremony  of  homa  should  certainly  be  performed,  as 
otherwise  the  marriage  is  not  complete. 

•  Nimojfa'tindhu,  Chap.  Ill,  Sect,  i,  Leaf  87.  Vide  Coleb,  Dig.,  Vol.  II, 
page  €06. 

t  The  marriage  ceremonies  in  detail  will  be  found,  in  Mr.  Colebrooke's 
^•By  on  the  Religious  Ceremonies  of  the  Hindis.  See  Auatio  Reaearches, 
Vol  VU,  pp.  288—811. 
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In  the  Gdndharva,  Asura,  Poishdcha,  and  RdUUha 
manages,  co-habitation  first  takes  place,  then  Iiovku  or  sac- 
rifices on  fire  are  performed  as  ordained, — Nirnoya-tindhUg 
Chap.  Ill,  Sect,  i.  Leaf  33. 


SECTION   III. 

On  Pbesons  competent  to  give  a  Girl  in  MAaRUGi. 

Vyaviihi,  208.  A  father,  paternal  grandfather,  brother, 
sakulyay*  maternal  grandfatlier,  maternal  uncle, 
and  mother,  if  not  insane,  degraded,  or  the  like, 
are  competent  to  perform  the  ceremony  of  the 
gift  of  a  bride  to  her  bridegroom ;  the  right  of 
giving  a  girl  in  marriage  devolves  successively; 
so  that  on  failure  of  the  first,  the  next  in  order 
is  entitled  to  conduct  the  ceremony. — See  Udvdhch 
tattwa,  page  70. 

Authority.  YijNAVALKYA  : — A  father,  paternal  grandfather,  brother, 
sakult/a,*  and  natural  mother  are  the  givers  of  a  damsel 
(in  marriage)  :  in  default  of  the  first  the  next  in  order,  pro- 
vided they  be  in  the  natural  state  (a). — Udvdha-tattwa  p.  70. 

Explanation.  (a)  **  In  the  natural  state" — that  is,  not  insane,  degraded,  or 
the  like.  What  is  done  by  a  father  or  the  like,  when  not  in  the 
uaturul  state,  is  certainly  null.  That  is  declared  by  NIrada  : 
*'  Wiiat  is  done  by  one,  when  not  in  his  natural  state,  though 
he  was  independent,  must  be  (held)  as  not  done  by  reason  of 
his  not  being  (then)  independent.*'  A  person,  though  independ- 
ent by  reason  of  his  being  a  father  or  the  like,  becomes  dependent 
in  consequence  of  his  not  being  in  the  natural  state  :  then  (that 
is,  in  that  state)  the  acts  of  betrothment,  4&o.,  performed  by  him 
must  be  (held)  as  not  done. — Ibid, 

Authority.  ViSHNU  : — A  father,  paternal  grandfather,  brother,  sa- 
kulya^  maternal  grandfather,  and  mother  are  the  givers  of 
a  damsel  (in  marriage) ;  in  default  of  the  first,  the  next 
in  order,  provided  they  be  in  the  natural  state. — Ibid. 

Authority.  NArada  : — The  father  himself  will  give  the  daughter  (in 
marriage),  or  her  brother  by  the  father's  consent,  tlie 
maternal   grandfather,   the   maternal  uncle,  the  sakulyn^* 

*  By  the  term  SahUya  is  here  meant  relations  of  the  same  race  as  far  as 
the  tenth  degree  of  the  affinity,  as  expounded  in  the  following  text  cited 
ill  the  MucWAt-toOwa.— "  SahUya  (is  any  of  the)  relations  as  far  as  the  tenth 
degree." 
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and  bdndkava  (b),  the  mother  in  default  of  all  (these), 
provided  she  be  of  sound  understanding,  otherwise  the 
kiDsmen  (of  the  mother's  father)  will  give  the  daughter 
in  marriage. — Ibid. 

(h)  By   'hdndhava^  is  here   meant   'paternal  grandfather,' to 
coincide  mih  the  (above)  text  of  Vishnu. — -Ibid, 

Raghtj-nandana  : — The  maternal  uncle  must  be  under-   Concluaion. 
stood  to  be  before  the  mother;  and  the  order  of  the  sakulya 
and  paternal  grandfather^  as  stated  by  NArada,  is  not  to  be 
respected,  but  that  prescribed  by  Vishnu  and   YAjnaval- 
ITA  is  to  be  followed  in  practice. — Ibid. 

209.    Every  father  (c)  is  bound  to   give  his  vyavcutu. 
daughter  in  marriage  at  the  proper  time  (d)  ;   he 
that  does  not,  is  reprehensible,  nay  punishable  for 
the  fault 

Vmhaspati  : — The  father  (c)  who  gives  not  (his  daughter  Authority, 
in  marriage)  at  the  proper  season  {d),  the  husband  who  ap- 
proaches not  (his  wife)  in  due  season,  and  the  son  who   gives 
not  support  to  his  mother,  are  criminals,,  and  shall  be  punish- 
ed accowiing  to  the  law. — Coleh.  Dig.,  Vol.  II,  p.  386. 

Manu  : — Reprehensible  is  the  father  (c)  who  gives  not  his     Authority, 
daughter  in  marriage  at  the  proper  time  {d)y  and  the  husband 
who  approaches  not   his   wife   in  due  season,  reprehensible 
also  is  the   son  who  protects  not  his  mother  after  the  death 
of  her  lori.— Ch.  IX,  v.  4. 

(c)  Here  the  term   'father'   comprehends  also  the  girl's  Explanation, 
mother  and  the  heirs  of  the   father,   inasmuch  as   they  also 

ire  bound  to  give  her  in  marriage. — See  ante,  pp.  189 — 144. 

(d)  '  At  the  proper  time   or  season' — that  is,   before  the  Explanation, 
appearance  of  her  menses  ;  for  a  text  of  Goutama  ordains 

tbat  a  girl   should  be  given  in  marriage  before  her  menses 
have  appeared. — Kulli^ea  Bhatta. 


Annotations. 

309.  To  select  a  suitable  husband  for  his  daughter,  at  an  age  when 
lbs  can  have  but  very  little  ideas  of  the  object,  everj  Hindu  leather 
is  expressly  bound  ;  failing  whom,  the  duty  is  incumbent  on  a  sac- 
fmman  of  paternal  relations,  and  finally  on  the  mother.^Stra.  H. 
I.  Vol,  I,  p.  36. 
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Authority.  VASHlsfiTHA : — So  many  seasons  of  menstruation  as  oveN 
take  a  maiden  feeling  the  passion  of  love  and  sought  in 
marriage  by  persons  of  suitable  rank^  even  so  many  are  the 
beings  destroyed  by  both  her  father  and  her  mother :  this  is 
a  maxim  of  the  law.* 

Authority.  PoiTHfNASHi : — A  damsel  should  be  given  in  marriage,  be- 
fore her  breasts  swell.  But,  if  she  have  menstruated  (before 
marriage),  both  the  giver  and  the  taker  fall  to  the  abyss  of 
hell ;  and  her  father,  grandfather  and  great-grandfather  are 
bom  (insects)  in  ordure.  Therefore  she  should  be  given  in 
marriage  while  she  is  yet  a  girl.* 

Authority.  Yama  : — If  a  girl  twelve  years  old  remains  at  home  un- 
married, her  father  commits  the  sin  of  killing  a  Brdhmana : 
(in  that  case)  such  damsel  should  choose  a  bridegroom  for 
herself.t 

Authority.  Yama  :— A  man,  therefore,  should  dispose  of  the  hand  of 
his  daughter  before  the  appearance  of  her  menses.f 

vyavatad.  210.  The  time  for  giving  a  girl  in  marriage 
is  from  the  sixth  year  of  her  age  to  the  period 
previous  to  the  appearance  of  her  menses. 

Authority.  Pardshara  Mddhaviya: — It,  (i.e.  marriage)  is  laudable  (in 
the  case  of  its  taking  place)  after  the  fifth  year  from  birth  or 
from  conception  (of  the  girl). — Nimoya^sindhu,,  Chap.  Ill, 
Sect,  i,  Leaf  32. 

Authority.  Bhdrata : — Let  the  father  once  for  all  give  (his)  daughter 
in  marriage  before  the  appearance  of  her  menses. — Und, 

Authority.  Amongst  all  classes,  the  marriage  of  a  girl^  O  king !  is 
laudable,  if  it  takes  place  after  the  seventh  year  (of  her  age), 
and  reprehensible  (if  it  takes  place)  at  any  other  period. — 
Ibid. 

"  But  the  wise  consider  the  marriage  (of  a  girl)  in  the 
eighth  year  of  her  age  to  be  laudable.'' — Although  according 
to  this  text  of  Samyaeta,  and  also  according  to  this— 
^*  after  that  she   is    ¥dth  men8es,'':t  ^^^  ^he  like  texts,  the 

*  See  Da,  £hd.,  Chap.  XI,  Sect,  ii,  §  6.     See  Cokb.  Dig-,  YoL  II,  p.  887. 

t  Cited  also  in  the  Nimoya-Hndhit,  Chap.  Ill,  Sect,  i,  Leaves  81,  82. 

t  Th^  whole  of  this  text  is  aa  follows :— "A  girl  eight  years  old  i»  (tenned) 
'  OouH,*  and  one  nine  years  old  is  '  Jtohinif*  in  the  tenth  year  of  her  age  sbus 
is  called  '  Kanayha,*  after  that  she  is  with  menses  (RajatifatAy* 

Most  of  the  females  of  this  country  begin  to  menstruate  after  t^e  twdltli 
or  at  the  thirteenth  year  of  their  age.^See  Medical  Tranmtction$,  VoL  XI, 
Part  I,  pp.  308,  309. 
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marriage  (of  a  girl)  is  prohibited  (after  the  tenth  year)  of  her 
^}>  f 6^  it  must  be  known  that  in  default  of  a  giver^  the 
marriage  should  be  put  off  to  the  twelfth  or  (even)  to  the 
sixteenth  year  (of  her  age) :  for  it  is  declared  by  BouDHi- 
YANA  (cited  in  the  Pardahara  Mddhaviya),  that  a  damsel 
with  menses  should  remain  under  the  control  of  her  fa- 
ther.—/Wdl 

211.    But  if  a  bridegroom  endowed  with  learn-   yya^Muthd. 
ing  and  good  qualities  is  not  to  be  had,  she  may- 
be kept  unmarried  till  her  death. 

Manu  : — ^To  an  excellent  and  handsome  youth  of  the  same  Authority, 
elass,  let  every  man  give  his  daughter  in  marriage  according 
to  law,  even  though  she  have  not  attained  her  age  (of  eight 
years).  But  it  is  better  that  the  damsel,  though  marriage- 
able, should  stay  at  home  till  her  death,  than  that  he  should 
ever  give  her  in  marriage  te  a  bridegroom  void  of  excellent 
qualities  (rf).— Ch.  IX,  vs.  88,  89. 

(d)    Even   after  the  appearance   of  her  menses,  a  girl  should  Explanation, 
stay  at  her  father's  house  till  her  death,  yet  she  should  never  be 
giren  in  marriage   by  her  father  to  a  man  destitute  of  learning 
aod  good  qualitie8.-^Eni<LdKA  Bhatta. 


Vyavcuthd. 


212.  If  the  person  competent  to  dispose  of  a 
girl  in  marriage  do  not  dispose  of  her  hand  at  the 
proper  time,  she  should  wait  for  three  years  from 
the  time  of  the  first  appearance  of  her  menses ; 
after  that,  she  is  at  liberty  to  choose  a  bridegrom 
for  herself ;  and  hy  such  act  neither  she  nor  her 
husband  would  commit  an  offence. 


Maitu  : — ^Three  years  let  a  damsel  wait,    though  she  be   Authority, 
marriageable ;    but,    after  that  time,  let  her  choose   for  her- 
self a  bridegroom  of  equal  rank  {0) . — If,  not  being  given 
in  marriage,  she  choose  her  bridegroom,  neither  she  nor  the 
yooth  chosen  commits  any  offence.— Ch.  IX,  vs,  90,  91. 


Annotations. 
211,  212.  To  select  a  suitable  husband  for  a  daughter,  at  an  age 
when  she  can  have  but  very  imperfect  ideas  of  the  object,  every 
Hindu  father  is  expressly  bound ;  failing  which,  the  duty  is 
incumbent  on  a  succession  of  paternal  relations,  and  finally  on 
the  mother,  which  having  been  neglected,  to  the  prejudice  of  the 
9^\  for  three  years  from  the  time  that  she  becomes  marriageable, 
•lie  is  at  liberty  to  choose  for  her8elf.>-Stra.  H.  L.  Vol.  I,  p.  36. 

V 
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Explanatioii.  (e)  After  the  lapse  of  three  years  if  she  do  not  get  a  bride- 
groom endued  with  superior  qualities,  she  should  for  herself 
choose  a  bridegroom  equal  in  class  and  qualities. — KuLLtJKA 
Bhatta's  Commentary  on  the  above  texts. 

Yyava^c^.  2l3.  If  there  be  none  competent  to  dispose  of 
her  in  marriage,  when  she  arrives  at  the  marriage- 
able age,  then  let  the  girl  choose  for  herself  a  suit- 
able bridegroom,  or  apply  to  the  ruling  power  for 
the  purpose. 

Authority.  YijNAVALKYA :— If  there  be  no  person  (competent)  to 
give  her  in  marria^e^  let  the  damsel  herself  choose  a  (suit- 
able) bridegroom. — Cited  in  Mitdkshard  Achdrddhydi/a,  Leaf 
12; — Nirnoya-sindhuy  Chap.  Ill,  Sect,  i.  Leaf  32.  See 
Coleh.  Dig.,  Vol.  II,  p.  387. 


Authority. 


Beason. 


Time 
marriage. 


for 


Mand  : — If  there  be  none  (to  give  her  in  marriage),  let 
the  girl  repair  to  the  ruling  power. — Cited  in  the  Nimoya- 
shindhu,  Chap.  Ill,  Sect,  i,  Leaf  32. 

The  reason  why,  under  the  above  circumstances,  such  liberty 
is  granted  by  law  to  a  female  is  that,  her  obligation  to 
marry  is  amongst  the  ordinances  of  the  Veda,  and  that 
marriage  is  the  principal  sacrament  ordained  with  regard 
to  her  person  as  being  in  lieu  of  the  regenerating  ceremony, 
upa-nayana,  and  completely  expiatory  of  the  sinful  taint 
that  every  child  contracts  in  the  mother's  womb,  without 
which  she  remains  impure. — See  ante,  pp.  153,  154. 

The  proper  time  for  the  marriage  of  a  Brdhmana  (and 
therefore  of  any  twice-born  man)  is  the  second  quarter  of 
bis  life,  that  is  from  the  26th  to  the  50th  year  of  his  age ; 
or  earlier  i£  he  can  finish  his  studentship  before  that  time, 
and  his  duties  of  the  order  of  grihi  be  otherwise  impeded. 
Thus  Manu  : — "  Let  a  Brdhmana,  having  dwelt  with  a  pre- 
ceptor during  the  first  quarter  o£  a  man's  life,  pass  the 
second  quarter  of  human  life  in  his  own  house,  when  he 
has  contracted  a  legal  marriage.'' — "A  man,  aged  thirty 
years,  may  marry  a  girl  of  twelve,  if  he  find  one  dear  to 
his  heart;  or  a  man  of  twenty-four  years,  a  damsel  of 
eight :  but,  if  he  finish  his  studentship  earlier,  and  the  duties 
of  his  next  order  would  otherwise  be  impeded,  let  him  marry 
immediately."*  But  now  as  the  youths  of  the  twice-born 
or  regenerate  classes  do  not  prenerally  embrace  the  order  of 
Brahmachdr{  n,ui  study  the  Vedas  so  long  as  the  25th  year 
of  their  age  in  the  house  of  their  preceptors,  they  contract 
marriages  at  any  time   after  their  upa-nayana  or  ligation  of 

•  Manu,  Chap.  IV,  r.  1,  and  Chap.  IX,  v.  04. 
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the  sacred  thread.  The  practice  among  the  good  Shudras 
is  to  marry  their  male  children  after  the  ceremony  of  boring 
their  ears  {Kama-vedha) . 

With  respect  to  the  comparative  ages  of  the  bride  and 
bridegroom,  although  Manu  has  said, — "  A  man,  aged  thirty 
years,  may  marry  a  girl  of  twelve,  if  he  find  one  dear  to  his 
heart ;  or  a  man  of  twenty- four  years,  a  damsel  of  eight : 
but  if  he  finish  his  studentship  earlier,  and  the  duties  of  his 
next  order  would  otherwise  be  impeded,  let  him  marry  imme- 
diately/'— ^yet  in  the  present  (kali)  age,  (in  which,  as  already 
stated,  the  youths  of  the  regenerate  classes  do  not  gen- 
erally embrace  the  order  of  Brahmachdri  and  study  the 
Vedas  so  long  as  the  25th  year  of  their  age),  the  practice 
is  not  exactly  the  same  as  above,  but  only  this  that  the  bride 
should  be  younger  than  her  bridegroom. 

The  above  practice  conforms  to  the  text  of  YAjhavalkya, 
cited  at  page  176. 


SECTION  IV. 

Who  are,  or  are  not,  competent  to  marry. 

All  who  are  qualified  to  inherit  are  (with  a  very  few  excep- 
tions) competent  to  marry  or  to  be  married.  As  respects 
the  persons  disqualified  to  inherit,*  many  of  them,  if  not 
all^  were,  in  other  ages,  allowed  to  be  married.  Thus 
Manu  : — "  Eunuchs,  and  outcasts,  persons  born  blind  or 
deaf,  mad  men,  idiots,  the  dumb,  and  such  as  have  lost  the 
nte  of  a  limb,  are  excluded  from  a  share  of  the  heritage.  If 
the  eunuch  and  the  rest  should  at  any  time  desire  to  marry, 
nnd  if  the  wife  of  the  eunuch  should  raise  up  a  son  to  him 
hy  a  man  legally  appointed,  that  son,  and  the  issue  of  such 
as  have  children,  shall  be  capable  of  inheriting.^'t  The 
object  of  eunuchs  and  persons  unable  to  beget  children 
being  married,  was  to  get  kshetrajaX  sons  by  appointment, 
that  is,  by  allowing  their  wives  to  raise  up  issue  to  them  by 
men  legally  appointed ;  but  as  in  the  present  {kali)  age  the 
law  to  raise  up  issue  by  appointment  has  been  abrogated,  and 
as  save  and  except  the  ourasa  and  dattaka,  the  other  descrip- 
tions of  sons  {viz.,  the  ksJietraja  and  the  rest)  are  prohi- 
bited to  be  madey§   the  marriage  of  eunuchs   and   the   like 

*  See  the  Chapter  on  Ezcluaion  from  Inheritance, 
t  Chapter  IX,  vs.  201,  208. 
X  *K»ketnfja*  e^nnologically    or    literally  signifies  *bom  in  the  field/ 
wlMBoe  '  bom  of  a  wife',   that  is,  the  son  begotten  on  her  by  a  kinsman  or 
ttoCher  ptnon  appointed  for  the  purpose. — See  the  Book  on  Adoption. 

f  See  the  Book  on  Adoption. 
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must  also  be  taken  to  have  been  abrogated,  aocording  to  the 
maxim — "  Cessante  ratione,  cessat  ipsa  UxJ^*  Of  tbe  other 
disqualified  persons,  those  who  are  totally  bereft  of  reason 
or  otherwise  unable  to  utter  the  marital  Mantras,'^  for 
accepting  the  gift  of  their  brides,  should  also  be  held  incompe- 
tent to  marry.  So  now  only  those  of  the  disqualified  persona 
who  are  blind,  lame,  or  the  like  (not  bereft  of  reason),  are 
competent  to  marry  ;  and  there  exists  also  the  practice  (not 
forbidden  in  the  Veda)  of  their  marrying. 

Minors,  male  and  female,  though  by  themselves  incom- 
petent to  enter  into  matrimonial  contracts,  are  allowed  to  be 
married  through  the  agency,  or  with  the  consent,  of  their 
guardians  or  relations,  who  by  law  are  empowered  to  give 
them  in  marriage,  and  perform  the  ceremonies  thereof,  di- 
rectly or  by  delegation,t  but  even  if  a  minor  be  married 
without  the  consent  of  his  or  her  guardian,  still  such  marriage 
will  not  be  dissoluble  or  vitiated,  on  that  ground,  because  the 
nuptial  ceremonies  once  properly  gone  through,  render  tbe 
marriage  valid  and  binding  to  all  intents  and  purposes.  § 

As  respects  females,  they  are,  under  any  circumstance, 
competent  to  marry,  or  to  be  given  in  marriage,  inasmuch 
as  marriage  of  a  female  is  the  gift  of  herself  to  her  bride- 
groom, and  this  may  be  made  by  a  competent  person  notwith- 
standing that  she  is  deformed  in  body,  diseased  or  mentally 
disordered,  provided  the  donee  would  accept  such  gift.  In  the 
religious  point  of  view,  marriage  being  the  only  initiatory 
ceremony  for  a  woman,  she  must  be  initiated  in  the  same,  as 
otherwise  her  person  cannot  become  purified  and  perfected  by 
the  removal  of  the  seminal  and  uterine  taints.^  The  law^ 
moreover,  says  that,  should  an  adult  girl  remain  unmarried,  the 
offence  of  destroying  an  embryo  is  incurred  as  often  as  her 
courses  recur  in  that  state.  ||  In  the  worldly  point  of  view  also, 
an  adult  girl  must,  under  any  circumstance,  be  married^  or 
given  in  marriage,  as  otherwise  the  family  would  be  disgraced 
and  degraded  in  society,  and  still  more  so  if  she  continue 
menstruating  in  that  state.  No  sooner  a  girl  passes  the 
tenth  year  of  her  age,  than  she  is  declared  to  be  ''  araJuJia^ 
niydf'  that  is,  not  to  be  kept  any  longer  unmarried ;  and 
she  is  declared  to  be  so,  because  it  is  in  that  year  of  her  age 
that  the  menstrual  blood  is  created  in  her.** 

•I-  See  Colebrooke'B  Essay  on  the  Religious  Ceremonies  of  the  Hindtis, 
Asiatic  Researches  Vol,  Vll,  pp  288—811. 

t  See  ante,  pp.  166, 167,  and  Precedents,  pp.  888--d91. 

§  See  Macn.  H.  L.,  Vol.  I,  page  60.    AtOe,  p.  164. 

%  S^  ante,  pages  158, 154.  U  Sm  aiite^  pi«e  16?. 

**  See  cmiA,  page  168,  Note. 
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SECTION  V. 

On  ths  Persons  between  whom  intbrmabbugb 
is  allowed  ob  pbohibited. 

214.  In  the  present  (kali)  age,  a  man  can  marry   Vyavatihd, 
a  girl  from  his  own  caste,  and  not  from  a  different 
caste. 

Vide  Precedents,  pages  894—897. 

In  ages,  other  than  the  kali,  men  of  the  regenerate  classes  Authority, 
were  allowed  to  marry  women  of  a  lower  caste  or  castes  as 
well  as  those  of  their  own  castes.  Thus  Manu  : — ''  A 
Skidrd  woman  only  must  be  the  wife  of  a  Shiidra  ;  she  and 
a  Vaiahyd,  of  a  Voishya ;  they  two  and  a  Kshatriyd,  of  a 
Kihatriya ;  and  they  (three)  and  a  Brdhmami,  of  a  Brdh-- 
mana.'"— Chap.  Ill,  v.  18. 

The  marriage  of  a  Shudra  with  a  woman  of  another  caste  Authority, 
bas  been   prohibited   in   all  ages ;    Thus  Manu  himself  :— 
*'  For  a  Sh&dra  is  ordained  a  wife  of  his  own  class,   and  no 
other :   all  produced  by  her  shall  have  ^qual   shares,   though 
she  have  a  hundred  sons/' — Ch.  IX,  v,  157. 

But  marriage  from  a  different  caste  has  been  prohibited 
by  the  wise  legislators  at  the  beginning  of  the  kali  age, 
u  will  appear  from  the  following  passages  :— 


^*  Undertaking  sea  voyages  (to  circumnavigate  the  ocean), 
the  carrying  of  a  kamandalu  (by  a  householder),  the  marriage 
of  twice-born  men  with  damsels  unequal  in  class ;''  premising 
these  and  other  practices,  the  Vrihat  Ndradiya-purdna 
adds,—**  the  wise  have  declared  that  these  practices  must  be 
avoided  in  the  kali  age.''* 


Authority* 


Annotation0. 


S14.  The  old  law  permitted  men  of  higher  tribes  to  marry  in  tribes 
•0  fur  bek>w.  «  •  •  But  it  is  unnecessary  to  dwell  upon  these 
diitinctiens,  the  practice  of  such  intermarriages  being  considered 
to  ha?e  been  prohibited  from  the  commencement  of  the  present 
(the  iaU)  age,  since  when  equality  of  tribe  has  been  ever,  as  it 
contiaues  to  be,  in  the  strictest  sense,  essential  to  a  legal  marriage. 
*  *  *  But,  though  the  class  must  be  the  name,  the  parties  most 
be  of  distinct  and  unconnected  families. — Stra.  H.  L.,  VoL  I,  pp. 
39,40. 

*  See  Udvdka-UiUwa,  aod  CoUb.  Dig^  Vol.  Ill,  pp.  141,  142,  &  272.  See 
•ho  the  General  Note  appended  by  Sir  William  Jones  to  his  translation  of 
lU»7,pige964. 
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Authority.  The  Aditya-purana  too— ^*  The  filiation  of  any  but  datta 
and  ourasa  sons  is  not  admitted :  the  marriage  of  twicer- 
born  men  with  damsels  not  of  the  same  class :''  premising 
these  and  other  parts  of  law,  proceeds,  — '^  These  (parts  of 
ancient  law)  were  abrogated  by  wise  legislators,  as  the  cases 
arose  at  the  beginning  of  the  kali  age,  with  intent  to 
secure  mankind  from  evil/'  "  The  injunctions  of  infallible 
legislators  (a)  are  of  equal  authority  with  the  holy  writ 
{Veday—Coleb.  Dig.,  Vol.  Ill,  p.  142. 

faj  'Infallible  legislators'  are  such  as  are  free  from  all 
defects. — Ibid. 

Vyawuthd.  215.  It  is  prohibited  to  contract  marriage  with 
a  girl  who  is  the  father's  sapinda  {b),  or  of  the 
same  gotra  ((?),*  or  of  equal  pravars  (d)  with 
himself,  or  who  is  a  sapinda  or  samdnodaka  (e)  of 
his  maternal  grandfather. 

SapMa  de-     (h)  A  sapinda  is  a  relation  within  the  sixth  degree  from  one's 
fined.  self  not  inclusive,  as  defined  in  the  followiug  text :    "  The  fourth 

person  and  the  (two)  rest  share  lepa  or  the  remains  of  the 
oblation  wiped  off  with  kusha  grass ;  tlie  father  and  the  (two) 
rest  share  the  oblation  cakes ;  the  seventh  person  is  the  giver 
of  oblations ;  the  relation  of  sapindas  or  persons  connected  by 
the  oblation  cake  extends  therefore  to  the  seventh  person  (or 
sixth  degree  of  ascent  or  descent)  See  CoUb,  Dig.,  Vol.  Ill, 
page  531.  See  also  the  definition  of  the  sapinda  related  bj  the 
oblation  of  food,  and  that  by  consanguinity,  in  the  Book  oxk 
Adoption. 

CMra  defined*  (c)  Ootra  is  the  race  (or  family  name)  of  an  ancient  sage,  whose 
name,  converted  into  an  adjective,  is,  as  an  epithet,  prefixed 
to  the  word  gotra  to  distinguish  his  gotra  from  that  of  another 
sage ;  thus  the  gotra  of  the  sage  Kashyapa  is  called  '  Kdshyapa- 
gotra*  A  person  of  the  same  gotra  is  a  relation  of  the  same 
race,  or  one  descended  in  the  direct  male  line  from  the  same 
primitive  stock  or  sage.* 

*  There  are  twenty-four  golras ;  thus  ^lvxj  i—ShindUya,  Ki$ky<Mpa 
Vdt»ya,  Sivamakaf  £harculwdJ€L  Goutama,  SoukAlinc^  KdUciiha^  Agnivttk^ 
Krithndtreya,  Vathi$hthaka,  Vishwdmitraf  KuihtkOy  Kouihika^  OhriUg^ 
houihika,  AfoudgcUyaf  A^lamydnOf  Pard$hara,  SoupdyanOf  Atri,  VAnM^ 
Mokita,  Boiydghra-padyakOf  Jdmadagnya :  (these  are)  the  twenty-four  gatnu 
mentioned  by  the  ancient  sages. 

Again  M ajxu  :—Jamadagni,  Bharadwdja,  BUkwdmiUra,  Atri,  OoutauM, 
Vaskiththa,  Kathyapa,  and  Agoitya  are  the  sages  who  are  founders  of  gotratm 
Those  who  are  the  offspring  of  these  are  known  to  be  (of  their)  gotnu* 

The  above  is  (but)  illustrative,  inasmuch  as  gotras  of  others  (t.  s.,  other 
sages)  also  are  seen. 

The  sages— Soidkl/tncuba,  Mciudgalya,  PardiharOy  Vrihatpati,  KdndUma^ 
VitKmt,  K(m$Mkya,  Kdtydyana^  A'treya,  Kdnmka,  Krishndtreya,  SdnkriU, 
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(d)  Pravara  is  one  of  the  principal  sages  of  a  goira  or  race  Explanation, 
by  whom  that  race  is  distinguished  from  the  rest.     For   instance 

in  (he  gotra  denominated  Kdahyapa  (i.  6.,  of  Kashyapa)  there 
are  three  Pravaras^  namely,  *  Kashyapa,  AvaUdra^  and  Noir 
dkruva^  of  whom  Kashyapa  is  the  founder  of  that  gotra^  which 
is  distinguished  from  other  gotras  bj  having  for  its  pravara* 
the  sages  AvaUdra  and  Noidhruva,  who  characterise  the 
same. 

^  Of  equal  Pravaras/  that  is,  descended  from  a  gotra  which  Explanation, 
has  pravaras  of  the  same  number  and  names. 

The  gotras  and  pravaras  of  the  KshatHyas  and  Voishyas  Explanation, 
are  the   same  as   those  of   their  priests  {purokita). — Nir. 
Sindh,    Chap.  Ill,  Sect,  i,  p.  80. 

The  gotras  and  pravaras  of  the  different  Shddra  families  also  Explanation, 
are  the  same  as  those  of  the  learned  Brdhmanat  who  (primitively) 
acted  as  their  priests  (purokits).  Thus  the  Agntpurdna,  in  the 
Chapter  entitled  *  The  Vama-^ankara  Updkhydna :' — "  The  gotras, 
Pravaras  and  the  like  of  the  Kshatriyas,  Voishyas,  and  Shiidras, 
as  also  of  the  mixed  castes  {Vama-sankaras),  are  the  same  as 
those  of  the  learned  Brdhmanas  who  acted  as  their  priests." — 
See  the  word  Gotra  in  the  Shabda-kalpadruma, 

(e)  ^Samdnodakas*  Bxe  kindred  connected  by  libations  of  water.  Explanation, 
-^e  ante,  pages  106,  107. 

It  should  be  known  that  among   all   the  classes   the   relation  Explanation, 
of  sapindas  or   persons  connected   by   the  oblation-cake  extends 
to  the  seventh  generation,  after  which  is  the  relation  of  Samdno- 
dakas. — A  text   of  Brahma-purdna  cited   in   the  Suddhi-vivtka 
and  Suddhirchintdmani. — Nir,  Sindh.,  Chap.  Ill,  Sect,  i,  p.  23. 

Maktj  and  SAtatapa  : — She  who  is  not  descended  from  Authority, 
(his)  maternal  (or  paternal)  ancestors  within  the  sixth  degree, 
and  who  is  not  (known  by  her  family  name  to  be)  of 
the  same  primitive  stock  (gotra)  with  his  father  (or  mo- 
ther), is  eligible  by  a  twice-born  man  for  nuptials  and  holy 
nnion.— See  Manu,  Ch.  III.,  v.  5. 

The  relation  of  sapinda  extends  as  far   as   the  seventh  degree,   .  Interpreta. 
M  said  in  the  following  text :— "  The  relation  of  sapindas  or  kind-  ^^^^^  ®^" 
red  connected   by  a  common  oblation    ceases   with  the  seventh  ^^^  ^^' 
person."    Consequently  the  meaning  is  that,   whatever  female  is 

KowndUyii,  Oarga  and  A'ngirasa,  AndvrtkdJchya,  Arya,  Jwmini  VriddyS^ 
**ya,  Sk&ndilya,  Vdtsya,  Sdvamya,  AUtamydna,  Voiydghra-padya,  Ohrita^ 
^ouAika  Shaktri,  Kinwdyana,  Vdsuki,  OoiUama,  ShwMka  and  Soupdyan 
**^  (ftUo)  founders  of  gotnu* 

They  who  are  descendants  of  these  are  known  to  be  (of  their)  gotras-  In 
fH,  there  are  forty-two  gotras,— The  Dhttrma-PradCpa  of  Dhananjoyo  quoted 
ta  the  Ktlordipiki.'^e  Shabda4salpadruma. 
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Aathority. 


Authority* 


Authority. 


Authority. 


Authority. 


Authority. 


Conclusion. 


deaoended  from  the  race  of  one's  matenial  grondfiiiber  and  ^ 
rest  (is  not  to  be  married  by  bim.)  By  the  word  '  cha,*  (aud, 
also,)  it  is  meant  that  one  who  is  of  the  maternal  grandfather's 
gotra  and  known  by  birth  and  the  family  name*  to  be  descended 
from  one's  mother's  lineage  is  not  also  to  be  taken  in  marriage ; 
others,  though  from  the  same  primitive  stock  as  the  mother  (i.  e. 
maternal  grandfather),  are  eligible  for  marriage.  Tiiis  is  the 
conclusion. — EuLLtJKA.  Bhatta. 

So  says  YtIsa  : — Some  do  not  hold  that  marriage  should 
be  contracted  with  a  damsel  of  the  mother's  (i.  6.^  maternal 
grandfather's)  gotra :  one,  however,  may,  without  hesitation, 
marry  a  girl  of  the  same  gotra,  if  she  be  not  known  by  birth 
and  family  name^  (that  is,  if  she  be  not  a  samdnodaka). 
Cited  by  Kul6ka  Bhatta.     See  Udvdha-tattwa. 

Udvdha-tattwa : — Marriage  must  not  also  be  contracted 
with  a  damsel  connected  by  an  equal  or  common  libation  of 
water  (Samdnodaka)  with  the  maternal  grandfather. 

YA JNAVALKYA  : — ^^  After  the  fifth  from  the  mother  and 
seventh  from  the  father.''  To  this  should  be  added,  *'  the 
relation  of  a  sapinda  cease8."t 

YIjnavalkya: — Let  the  man,  who  has  nnabstructcdly 
finished  his  career  of  life  as  a  Brdhmachdri,  marry  a  damsel, 
who  is  endowed  with  good  qualities,  amiable,  younger  in 
age,  not  diseased,  nor  without  a  brother,  not  previously 
married  to  another  man,  and  neither  a  sapinda,  nor  of  the 
same  gotra  and  pravaras  with  himself  .f 

In  the  Digest  of  VishwariJpa  : — The  girl  who  is  beyond 
the  seventh  of  the  father's  kindred  (bandhu),  or  beyond  the 
fifth  of  the  mother's  kindred,  should  alone  be  taken  in 
marriage  in  the  above  manner.f 

As  to  what  is  said  by  Vashishtha,  m.,  '^  The  fifth  and 
the  seventh  (respectively)  from  the  mother  and  father,"  and 
that  in  the  Vishnu-purdna,  viz,,  "  Let  a  grihastJui,  O  king  1 
properly  and  legally  marry  a  girl  who  is  the  fifth  on  the 
mother's  side  or  seventh  on  the  father's  side,"— that  must 
be  interpreted  as  being  beyond  the  fifth  and  seventh 
degrees.f 

Therefore,  let  a  man  marry  a  girl  who  is  beyond  the  fifth 
on  the  mother's  side,  or  the  seventh  on  the  father's. — ^This 
is  the  demonstrated  decision  or  conclusion.f  Consequently,— 

*  By  the  phrase  "  known  hy  birth  and  the  ftunily  name"  ia  meant  one 
within  the  relation  of  sam&nodaka.  Thus  Vrihat  Manu  :  '  The  relation  of 
$amdnoduka$  are  those  connected  by  an  equal  or  common  libation  of  water, 
extends  to  the  fourteenth  degree :  or,  as  some  affirm,  (it  reaches)  as  &r  af 
memory  of  birth  and  name  extends.— See  Mitdhh.,  Chap.  II,  Sect,  t,  p.  9. 

t  Ninwya-Sindhu,  Chap.  Ill,  Sect,  i,  pp.  22—25.    See  Udviha^attwcu 


Digitized  by  VaUUy  IC 


ON  MAREIAGB.  177 

The  female  descendants  within  the  seventh  ^y«»«««*<»- 
degree  (inclusive)  from  the  father,  paternal  grand- 
father^  and  the  rest ;  and  the  female  descendants  as 
far  as  the  fifth  degree  (inclusive)  from  the  mater- 
nal grandfather  and  the  rest;  also  the  female 
descendants  within  the  seventh  degree  (inclusive; 
from  the  father's  friends  (bandhtis),  and  their  six 
ancestors,  through  whom  those  females  are  related, 
and  also  the  female  descendants  as  far  as  the  fifth 
degree  (inclusive)  from  the  mother's  friends,  and 
their  four  ancestors,  through  whom  they  are  related, 
are  not  to  be  taken  in  marriage.* —  Udvdha-tattwa. 


Annotations. 


216.  Here  the  calculatiou  should  be  made  commeDcing  with  the 
oommon  ancestor.  This  is  (said  as  follows)  :— *  If  the  father  of  the 
bride  or  bridegroom  be  the  seventh,  or  if  their  mother  be  the  fifth, 
from  the  common  ancestor,  then  ceases  their  relation  of  sapinda, — 
Nvma^a-dndhu,  Chap.  Ill,  Sect,  i,  leaf  23. 

216.  Here  the  expression  "  fifth  and  seventh  from  the  friends'' 
being  used,  one  shoald  leave  also  the  girl  who  is  the  seventh  from 
the  paternal  grandfather's  sister's  son  or  fifth  from  the  maternal 
grandfather's  sister's  sou ;— and  it  should  be  known  that  this  also  is 
to  be  done  in  the  case  of  other  friends.— 7&»(2. 

•  These  may  be  illustrated  as  follows  :— 

The  eons  of  a  person's  father's  paternal  aunt  (father's  sister),  the  sons  of 
Hi  or  her  ^ther^s  maternal  aunt  (mother*a  sister),  and  the  sons  of  his  or  her 
MuB^z  maternal  uncle  (mother's  brother),  are  his  or  her  father's  handhw, — 
^rom  each  of  these  Jnindhui  (inclusive)  are  enumerated  seven  degrees  in  ascent 
from  whom  relationship  is  derived,  thus  : — 1,  The  son  of  a  person's  father's 
pttenial  aunt, — 2,  that  son's  mother, — 8,  maternal  grandfather, — 4,  maternal 
great-grand&ither, — 5.  maternal  great-great-grandfather, — 6,  the  latter's 
father  and — 7,  paternal  grandfaUier.  In  like  manner, — 1,  the  son  of  a 
person's  fatiier's  maternal  aunt, — 2,  that  son's  mother, — 8,  maternal  grand- 
Hther-~4,  maternal  great-grandfather, — 5,  maternal  great-great-grand- 
father,—6,  the  latter's  father,  and — 7,  paternal  grandfather.— 1,  The  son 
<tf  ones  &ther^8  maternal  uncle, — 2,  that  son's  father, — 8,  paternal  grand- 
fBtiuTi—i,  paternal  great-grandfather, — 5,  paternal  great-great-grand- 
fither,-M{,  the  latter's  father,  and— 7,  paternal  grandfather.  The  female 
<lMoeiidaitB^  as  far  as  the  seventh  degree  of  and  from  each  of  the  above 
CBomented  persons,  are  not  to  be  taken  in  marriage. 

The  sons  of  a  person's  mother's  paternal  aunt^  the  sons  of  his  or  her 
mother's  maternal  aunt^  and  the  sons  of  his  or  her  mother's  maternal  uncle, 
are  his  or  her  mother^s  handkua.  From  each  of  these  handhm  (inclusive) 
five  ascendant  degrees,  from  whom  relationship  is  derived,  are  enumerated 
M  follows: — 1,  the  mother's  paternal  aunt's  son, — 2,  his  mother  (».  e.  the 
nwflier's  paternal  aunt,) — 3,  his  maternal  grandfather,— 4,  maternal  great- 
graadfofcher,  and— 5,  the  maternal  great-great-grandfather.  In  like  manner, — 
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The  bridegroom  and  bride  must  be  counted  by  the  wise 
from  that  common  ancestor  (inclusive)^  whose  descendants 
separated  in  branches,  (t.  e,,  from  whom  branches  of  the 
family  have  issued).^ A  text  cited  in  the  Udvaha-tatiwa, 

Direction.  In  counting  from  a  (father's  or  mother's)  friend,  those 
male  ancestors  (only)  must  be  enumerated  whose  descendants 
separated  in  branches ;  and  not  the  female  ancestors,  such 
as  the  maternal  grandmother,  paternal  grandmother,  and 
the  rest,  except  the  mother's  aunts  and  f ather^s  aunts ;  for, 
in  the  text  of  NArada — ^*  Girls  descended  from  the  father's 
and  mother's  friends  are  not  to  be  taken  in  marriage  as  far 
as  the  seventji  and  fifth  degrees  respectively" — the  adjectives 
(seventh  and  fifth)  are  used  in  the  masculine  gender.— 
Udvdha'tattwa.  Such  is  also  the  doctrine  o£  the  Vivdha" 
tattwdmava, — See  the  foot-note  in  the  preceding  page. 

Authority.  Vishnu  Sutra  : — One  must  not  marry  a  girl  of  the  same 
gotva  or  pravaras,  or,  as  far  as  the  fifth  in  degree,  from  the 
mother,  or  seventh  from  the  father. — Cited  in  the  Udydtm- 
tattwa. 

Remark.  Although  the  term  twice-born  being  used  in  the  aboie 
text  of  Mamu  and  SatAtapa*  and  in  some  other  texts,  it 
might  be  implied  that  Shudrcu  are  excluded  from  being  boaud 
to  avoid  marriage  with  girls  related  to  them  as  sapindas  or 
samdnodakas,  as  well  as  with  those  who  are  of  the  same  go^fd 
as  they ;  yet  this  is  not  the  case.  Sh'Adrca  are  exempted  froia 
being  bound  to  marry  girls  of  the  same  gotra,  because  they 
have  no  gotras  of  their  own  ancestorst  (but  of  their  own  purohUs 
or  priests) ;  whereas  there  exi^t  the  relations  of  sapinda  and 
samdnodaka  amongst  the  persons  of  each  caste  or  sub-caste  of 
the  SkUdras,  in  the  same  manner  as  amongst  the  members  of 
each  caste  or  sub-caste  of  twice-born  men.     Consequently, — 

1,  the  mothers  maternal  aunt's  fion,^2.  his  mother  (i.  e,,  the  mother*s  mater- 
nal auut^)— 3,  his  maternal  grandfather, — 4,  maternal  great-grandfather, 
and— 5,  maternal  great-great-grandfather. — 1,  The  mother's  maternal 
uncle's  son, — 2,  that  son's  father, — 3,  paternal  grandfather, — 4,  paternal 
great-grandfather,  and — 5,  paternal  great-great-grandfather.  llie  female 
descendants  as  far  as  the  fifth  degree  of  and  from  each  of  the  above  enu- 
merated persons  are  not  to  be  taken  in  marriage. 

•  Cited  at  page  175. 

I  The  sons  of  MAiifcHi,  and  of  all  other  RishiSf  who  were  the  ofikpruu; 
of  MANUf  son  of  BeahmI,  are  called  the  companies  of  Pitn9,  or  fore- 
fathers.— The  SomasadSf  who  sprung  from  VirXj,  are  declared  to  be  the 
ancestors  of  the  Sddhyas ;  and  the  AgnishwdiUdt,  who  Kce  famed  among 
created  beings  as  the  cliildren  of  Mar/chi,  to  be  the  progenitors  of  the 
Devaa.~-Oi  the  Doityas,  the  DdnavaSy  the  Yak$ha9,  the  Oandharvas,  the 
Uragas,  or  Serpents^  the  MdlcBkaihag,  the  Oarudas,  and  the  Kinnaroi, 
the  ancestors  are  Barhiskad*  descended  from  Atri  ; — Of  Brdhwianas, 
those  named  Somopas ;  of  Kshatriyas,  the  HavuhmaJU ;  of  Voishyaty  those 
called  A'iyapoi;  of  Skddraa,  the  Sukalins  :--The  Somapat  descended  from 
me,  Bhriqu  ;  the  IfavithamlSt  from  Amgiras  ;  the  A^jyapas,  from  PulasTTA  ; 
the  Suldlins,  from  Vashishtha.— Manu,  Chap.  lU,  v«.  194—198. 
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217.    A   Shudra,  equally  with  a  man   of  any    ^i/a^'osthd. 
other  class,   is  bound    to  avoid   marrying  a   girl 
related  to  him  as  a  sapinda  or  samdnodaka.     Such 
also  is  the  practice  of  the  good. 

But  the  relation  of  sapinda  and  samdnodaka  exists.  Authority, 
without  difference,  amongst  the  Shudras,  as  otherwise  the 
tapinda  relation  in  regard  to  marriage  considered  to  be  com- 
mon in  the  text  of  NArada,  cited  by  Hari-nAtha 
UpAnHYiYA — {viz.,  ^^The  relation  of  sapinda  ceases  beyond 
the  fifth  and  seventh  degrees,  respectively,  from  the  mother 
and  father  :  this  is  the  rule  among  all  the  classes),^' — would 
be  meaningless  or  useless.—  See  Udvdha4attwa,  See  also  the 
subjoined  text. 

Devala  : — The  relation  of  sapinda  ceases  after  the  fifth  Authority. 
and  seventh  degrees,   respectively,  from   the   mother    and 
father.    This  is  the  rule  in  all  the  classes. — Cited   in   the 
Baralatd.     See  Nvr.  Sindh,  Chap.  Ill,  Sect  i,  leaf  26. 

Bom)HiYANA  : — He  who  inadvertently  marries  a  girl  who  Authority. 
is  i  sapinda,  or  sprung  from  the  same  original  stock  (gotra) 
with  himself,  must  support  her  as  a  mother. —  Ifir.  Sindh., 
Chap.  Ill,    Sect,  i,   leaf  30.     See  Coleb.   Dig,   Vol.  Ill, 
page  329. 


SuiCANTU  cited  in  the  Sambandha-iattwa : — He  who 
marries  a  daughter  of  his  father^s  or  ^f  his  mother^s  sister, 
(Mr  of  his  maternal-uncle,  or  a  girl  sprung  from  the  same 
primitive  stock  igotra)  with  his  mother,  or  descended  from 
the  same  ancient  sage  (with  his  father),  must  perform 
d&ndrdyana  (a)  or  the  lunar  penance,  and  divorcing  that 
wife,  he  must  support   her  as   his  mother.— i^Tir.  Sindh., 


Authority. 


Annotations. 
217.  Sir  Thomas  Strange  says  :— "  The  marriage  of  a  ShUdra, 
iodeed/^with  a  woman  of  the  same  primitive  stocky  is  allowed  ;* 
and  the  son  bom  of  such  marriage  is  of  coarse  capable  of  inherit- 
ing. Bat  among  the  other  castes,  a  woman,  to  be  in  this  respect 
eligible,  most  not  be  descended  from  the  paternal  or  maternal 
ancestors  |0f^er  proposed  hosband,  within  the  sixth  degree.'* — 
Stnu,  H.  L.,  Vol.  I,  p.  41.  Bat  this  is  defective  as  well  as  inac- 
eorate. 


*  Because  the  primitive  stock,  that  is  gofira,  of  the  Sk&dra  familied  is 
the  same  as  that  of  tl^eir  purohUs  or  gwns  (priests  or  spiritual  guides)  and 
therefore  not  by  race  or  consanguinity. 
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Chap.  Ill, 
page  829. 


Sect,  i,   leaf   26.— See   Coleb.   Dig.,  Vol.  Ill, 


Authority.  A  Brdhmana  who  marries  a  damsel  of  his  own  golta  and 
provaras,  ceases  to  be  a  Brdhmana,  and  the  son  bom  of  that 
wedlock  is  a  chanddla. — UdLvdlut-tattwa. 


Authority. 


Explanation. 


MedhAtithi  has,  in  the  name  of  Yashishtha,  cited  the 
subjoined  text  which  prohibits  marriage  with  a  girl  who  is 
of  the  mother^s  gotra  : — "  If  a  twice-born  man  marry  a 
girl  of  the  same  gotra  or  of  the  same  pravaras,  or  a  mater- 
nal uncle's  daughter,  or  a  girl  of  the  mother's  gotra,  he 
should  perform  the  chdndrdyana  (a)  or  lunar  penance, 
after  having  entirely  deserted  her.'^  But  this  text  also 
relates  to  the  case  of  a  girl  not  known  by  birth  and  descent 
to  be  of  the  mother's  (i.  ^.,   the  maternal  grandfather's) 

race. — KULLliKA-BHATTA. 

(a)  Chdndrdyana  is  a  religious  or  expiatory  obserranoe 
regulated  by  the  moon's  age,  diminishiug  the  daily  oonsumption 
of  food  every  day,  by  one  mouthful,  for  the  dark  half  of  the 
month  beginning  with  the  fifteenth  or  the  full  moon,  until  it  is 
reduced  to  one,  at  the  new  moon,  and  increasing  it  in  like 
manner  during  the  fortnight  of  the  moon's  increase.  There 
are  other  forms  of  this  penance. 

Eiqplanation.  Chdndrdyana  is  thus  described  by  Manu  : — "  If  be  diminish 
his  food  by  one  mouthful  each  day  during  the  dark  fortnight, 
eating  fifteen  mouthfuls  on  the  day  of  the  opposiiion,  and  increase 
it  in  the  same  proportion,  during  the  bright  fortnight,  fasting 
entirely  on  the  conjunction^  and  perform  an  ablution  regularly 
at  sunrise,  noon,  and  sunset — this  is  the  Chdndrdyana^  or  the 
lunar  penance. — Chap.  XI,  v,  217. 

Exceptions  to  the  above  rules  : — 

ShIkatAtaka  says: — '^One  should  marry  a  girl  not 
related  within  the  seventh  degree;  if  such  girl  be  not 
procurable,  then  a  girl  of  the  seventh  degree;  in  her 
default,  one  of  the  fifth  degree :  this  is  the  rule  on  the 
father's  side.  A  girl  related  in  the  seventh,  sixth,  fifth, 
third,  or  fourth  degree  on  either  side  may  be  taken  in  mar- 
riage without  an  offence  being  committed."* 

218.  A  girl  beyond  the  seventh  degree  in  rela- 
tionship is  preferable  (to  one  of  a  nearer  degree,) 
because  the  text  cited,  says : — "  K  a  girl  beyond 
the  seventh  degree  be  not  procurable,  a  man  may 
marry  a  girl  of  the  seventh  degree  ;  in  like  man- 
ner, a  girl  beyond  the  fifth  degree  (on  the  mother's 

*  Cited  in  the  Conunentary  on  the  DaUaka-mimansd^,  Sans.,  p.  24. 
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side)  is  preferable  for  marriage,  because  it  is  laid 
down  in  the  above  text  that  a  girl  beyond  the 
fifth  degree  not  being  procurable,  one  may  marry 
a  girl  of  the  fifth  degree :  such  is  the  exceptional 
rule  to  be  adopted  on  both  sides  according  to  all 
opinions.'' — Keshava  Voijoyanti.* 

219.     A  girl,  who  is  beyond  three  gotraa  from  ^y«t;artA(i. 
the  bridegroom,  is    not  unmarriageable,  though 
she  be  one  related  within  the  seven  or  five  degrees 
as  above  stated. 

For  instance,  diould  the  paternal  great-grandfather  of  the  niustratioii. 
man  who  is  to  marry,  be  of  the  Kdshyapa  gotra,  his  daughter 
be  of  the  Shdndilya  gotru,  and  her  daughter  be  of  the  VdUya 
$oira,  and  her  daughter,  of  the  Sdvama  gotra,  then  the  latter's 
ODmarried  daughter,  who  being  of  the  Sdvama  gotra  is  beyond 
three  gotras,  namely,  the  Kdshyapa^  SdndUya,  and  Vatsya, 
may  be  taken  in  marriage  by  the  man  of  the  Kdshyapa  gotra. 

VBfflAT  Manu: — She  who  is  not  connected  with  the 
mother  by  the  oblation  cake  and  libation  of  water,  may  be 
taken  in  marriage  by  a  twice-born  man,  and  also  she  who 
(though  related)  is  not  within  three  gotras. — Cited  in  the 
VdvmO'taUtoiu 

So  DsvAiiA : — ^Though  nearly  related,  a  gfirl  may  be  taken 
ia  marriage^  if  she  be  beyond  three  gotra8.i 

So  also  the  Matsya-purdna : — Though  nearly  related,  a  girl 
may  be  taken  in  marriage,  if  she  be  beyond  three  gotras. — 
Cited  in  the  DdvAha-tattwa. 

SHdiAPiiTi,  too,  has  laid  down  in  the  Sambandha-viveha  Authority., 
that  *'  the  girl  who  is  beyond  three  gotras  (from  the  bride- 
gpoom)    may  be  taken  in    marriage,   though  she  be  one 
related  within  seven  or  five  degrees.f 

Three  gotras  of  the  descendants  of  a  bandhu  are  in  all  Direction, 
eases  to  be  counted  from  his  own  gotra  (inclusive,)  and  those 
of  the  descendants  of  the  ancestors  of  a  handhu,  who  is  a 
father's  or  mother's  maternal  uncle's  son,  are  also  to  be 
CQonted  from  his  own  gotra  ;  but  of  the  descendants  of  the 
^uieestoxs  of  the  other  bandhus  three  gotvM  must  be  counted 
bom  their  maternal  grandfather's  gotras. — See  Udvdha- 
UMwa. 

Hie  authw  of   the    Mmoya^ndhu    says  : — "  Nevertheless,   Remark* 
under    authority     of   the     text     to    be    presently    cited,    a 
man    may   marry    a    girl    though    nearly    related,    provided 


*  GommeiitMry  on  the  DaUdka-mUH^nsd,  Qum.,  p.  24. 
t  Cited  in  the  Ninwjfatindhv,  Chap.  Ill,  Sect  i,  leaf  23. 
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she  be  beyond  three  gotras.  The  caloulation  of  the  three  gotrtu 
should  be  made  on  the  maternal  grandfather's  side,  aud 
not  on  one's  own  (that  is,  on  his  father's)  side  :  as  otherwise 
the  daughter  of  the  father's  paternal  grandfather's  grand- 
daughter in  the  female  line  would  be  marriageable.  But  the 
marriage  of  a  girl  can  take  place  with  a  man  who  is  beyond 
three  gotra$  calculated  from  the  gatra  of  her  maternal  grand- 
father. Such  is  the  doctrine  of  the  Samhandha-taUwa^  and 
the  other  books  of  the  Bengal  School." — Nir.  Sindh.,  Chap.  II I^ 
Sect  1,  Leaf  23. 

Obserration.  *'  One  should  marry  a  girl  who  is  not  descended  from  the  same 
ancient  sage  as  he ;  he  must  avoid  five  (degrees)  from  the  mother, 
(and)  seven  from  the  father ;  or  three  from  the  mother,  (and) 
five  from  the  father." — This  text  of  PoitbInasi  is  expounded  by 
Raghu-nandana  in  the  following  terms :"—'  In  fact,  by  the  mention 
of  three  (degrees),  &c.,  it  is  meant  that  it  is  more  sinful  to  marry 
a  girl  from  the  fourth  to  the  fifth  degree,  both  inclusive  (on  the 
mother's  side),  and  from  the  sixth  to  the  seventh  degree,  both 
inclusive  (on  the  father's  side  ) :  otherwise,  the  other  text  of 
PoithInasi,  "  The  daughters  of  the  mother's  sister  and  father's 
sister  and  of  the  mother's  brother  are  sisters  by  law,  they  mast 
not  be  taken  in  marriage>"  would  be  useless.'  SHdLAPiKi, 
however,  holds  that  the  avoiding  of  marriage  with  girls  as  far  as 
three  and  five  degrees,  (and  marrying  from  the  fourth  and  sixth 
degrees)  relate  to  marriages  in  the  dsura  aud  other  forms,  or  to 
the  marriages  of  the  kshatriyas. — So  it  is  clear  that  according  to 
both  opinions,  marriages  of  Brdhmanas  in  the  Brdhma  and  other 
forms  f'as  far  as  the  dsura  form)  with  damsels  within  the  fifth 
degree  on  the  father's  side  and  third  degree  on  the  mother^s  side, 
are  invalid ;  and,  moreover,  according  to  Raghu-nandana,  it  is 
more  sinful.  Further,  agreeably  to  ShijlapAni's  opinion, 
marriages  of  such  girls  amongst  any  caste  in  the  dsura  and  the 
rest  of  the  forms,  and  amongst  the  kshatriyas  in  any  form  what- 
ever,  are  valid,  but  according  as  expounded  by  Raghu-nandana 
such  marriages  are  not  only  invalid,  but  also  more  sinful.  Al- 
though opinions  of  both  these  authors  are  respected  in  .Bengal, 
yetlUoHU-NANDANA  Is  here  preferrable  to  Sh^lafAnl 


vyavastkd.  220.  A  wife's  sister's  daughter,  paternal  uncle's 
wife's  sister,  her  daughter,  step-mother's  sister^ 
her  daughter,  step-mother's  brother's  daughter,  and 
his  daughter's  daughter,  are  not  to  be  taken  in 
marriage. 

Authority.  In  the  Grihyarpariskiskta,  after  saying  "  one  should  not 
marry  a  girl  who  is  a  prohibited  relation,'^  the  author  him- 
self points  out  those  who  are  not  to  be  taken  in  marriage, 
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(viz.y)  "  Wife's  sister's  daughter^  and  the  sister  of  a  pater- 
nal uncle's  wife.''  BoudhIyana  too : — ^'A  step-mother's 
sister^  and  her  daughter^  should  not  be  taken  in  marriage ; 
also  a  paternal  uncle's  wife's  sister,  and  her  daughter,  and 
also  the  daughter  of  the  son  of  the  mother's  sister's  rival 
mle.—Nir.  Sindh.,  Ciiftp.  Ill,  Sect,  i,  p.  25. 

SuMANTU  : — All  the  wives  of  the  father  are  mothers,  their   Authority, 
brothers  are  maternal  uncles,  the  daughters  of  the  latter  are 
sisters,  and  the  daughters   of   these   are   nieces,   they  also 
are  not  to  be  taken  in  marriage ;   otherwise  they  will  be 
producing  sanlcaras  (mixed  castes). — Udvaha-tattwa. 

A  step-mother's  brother's  daughter  and  his  daughter's   Authority, 
daughter  are  not  to  be  taken  in  marriage. — Udvdha-tattwa, 

Although,  the  brother  of  a  step-mother  being  a  maternal  Remark, 
uncle,  his  daughter  and  daughter's  daughter  are  (of  course) 
sister  and  niece,  (and  as  such  are  not  to  be  taken  in  mamage,) 
yet  as  they  have  nevertheless  been  mentioned  (in  particular), 
it  must  be  concluded  that  marriage  with  these  two  only 
(out  of  the  descendants  of  a  step-mother's  brother)  should 
not  be  contracted. — Ibid. 

221.  A  man  is  prohibited  to  marry  a  girl  who  Vy<^vaitu, 
bears  the  same  name  as  his  mother. 

Maisya-sukta  Mahd-tantra  :^ — ^Whatever  be  a  person's  Authority, 
mother's  name,  be  it  concealed  or  known,  the  girl  who  bears 
that  name,  is  called  ^bearing  (that  person's)  mother's  name.' 
If  he  inadvertently  takes  (her  in  marriage),  he  must  atone 
for  it,  and,  performing  lunar  penance  (chdndrdyana),  he 
must  forsake  her  entirely. — Cited  in  the  Udvdha-tattwa. 

As  to  the  text  of  Rdjormdrtanda  :-7-**  Though  bom  of  a  good  Remark, 
family,  if  a  girl  be  of  the  same  name  as  (her  bridegroom's) 
mother,  another  name  should  be  given  her  in  marriage  by 
priests  with  the  consent  of  her  parents" — it  must  be  understood 
to  be  applicable  to  the  case  where  the  name  is  known  after 
betrothment,  as  otherwise  the  above  prohibition  would  be  un- 
meaning or  nugatory.— -Raghu-nand  AN  A.     Consequently, — 

222.  If,  after  betrothment  of  a  girl,  it  be  known  Vywcathd. 
that  she  bears  the  same  name  as  the  mother  (of 

the  man  to   whom  she  is  betrothed),  then  another 
name  should   be  given  her  by  priests  with   the 


A  hymn  to  VisoNn  assuming  the  form  of  a  fish  ;  it  is  believed  to  have 
»««n  extracted  from  the  Ytda. 
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consent  of  her  parents,  after  which  she  may  be 
taken  in  marriage,  which  in  that  case  is  not 
invalid. — See  Udvdha-tattwa. 

FyowiOi.  223.  It  is  prohibited  to  contract  marriage  with 
a  daughter  of  the  spiritual  preceptor  {dchdryya^) 
or  of  a  pupil.*'* — See  Ibidem. 

Authority.  Matiya^Mctai — ''The  marriage  with  a  girl  of  eqxuJ 
pravaras,  with  a  dar^ter  o£  a  papil,  or  of  the  ffuru  who 
instructs  in  the  Vedas  is  prohibited.''--Cited  in  the  UdvShO' 
tattwa. 

Authority.  Manu  : — '^  0£  him  who  gives  the  natural  birth,  and  hun 
who  gives  the  knowledge  of  the  ^eda^  the  giver  of  the 
knowledge  of  the  Veda  is  the  more  venerable  father.'' — ^Thus 
the  daughter  of  such  father  being  a  sister,  is  not  to  be 
taken  in  marriage. 

VyawuM.  224.  The  marriage  which  is  contracted  by  a 
person  according  to  the  custom  of  the  country 
and  the  practice  of  his  family,  should  always  be  fol- 
lowed in  practice  and  is  valid :  this  also  appears  to 
be  the  doctrine  of  the  Veda.-^Chatur'Vinsati- 
matam.f  See  Nir.  Sindh.^  Chap,  III,  Sec.  i. 
Leaf  30. 

Whatever  custom  has,  in  a  country,  come  down  from 
generation  to  generation  among  all  classes  of  men,  that  is 
said  to  be  the  custom  of  the  good. — Chaiur'vinsati'matam. 
See  Ibidem. 

Authority.  Bhrigu:— In  whatever  country,  town,  village,  or  city 
inhabited  by  persons  learned  in  three  Vedas,  a  particular 
custom  is  acted  upon,  that  custom  must  not  be  contra- 
vened.— Ibidem. 


*  A  pupil  IB  he  who  receives  instrocfcion  in  the  Vedat,  The  Sehdrytfa  is 
he  who  gives  such  iostruction.  Thus  in  the  following  text : — **  The  spiritual 
preceptor  is  he  who  instructs  (his  pupil)  in  the  Vedas  after  investing  (him) 
with  the  holy  thread,  whence  is  he  denominated  **  dcAirvya.*' — See  mUe.  vm, 
107,108.  '  '*^*^ 

By  parity  of  reason,  it  seems  also  improper  to  many  a  daughter  of  the 
spiritual  preceptor,  who  imparts  a  formula  or  mystical  text  (mantra)  of  the 
tontro,  or  a  daughter  of  a  pupil  instructed  in  that  of  Uie  tantra* 
t  See  the  Preface. 
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225.    A  dattaka  son  must  not  marry  a  girl  who  ^y<^^^^' 
is  connected  as  a  sapinda  to  his  adoptive  or  natural 
father,   or  who  is  of  the  same  gotra  with  either 
of  them.*  

AnnotationB. 

235.  The  adopted  son  cannot  many  any  kinswoman,  related 
to  his  father  and  mother,  within  the  prohibited  unmber  of  degrees, 
as  his  consanguinal  relation  endures  :  nor  can  the  son  of  two 
fftthera  marry  in  the  general  family  of  either.— Sutherland's 
Synopsis,  Head  Fourth. 

For  the  purposes  of  marriage,  mourning,  &c.,  he  (the  adopted 
ion)  is  not  considered  in  the  light  of  a  stranger,  and  the  prohibited 
degrees  continue  in  full  force  as  if  he  had  never  been  removed.— 
Macn.H.  L.,  Vol.  I,p.  69. 

^It  has  been  asserted,"  says  Sir  William  Macnaghten,  and  justly 
too,  **  by  the  author  of  the  Elements  of  Hindu  Law,  '  that  a  son 
adopted  in  the  ordinary  way,  though  he  cannot  marry  among  the 
adoptive,  yet  may  one  of  hb  natural  relations  ;'  but  I  cannot  find 
toy  authority  for  this  doctrine.  He  seems  to  have  inferred  from 
the  text  of  Pdrijdta,  'Sons  given,  purchased,  and  the  rest,  who 
are  sons  of  two  fathers,  may  not  marry  in  either  family  even,  as 
was  the  case  with  Sringa,  and  Soidra ;  that  adopted  sons  not 
bearing  the  double  relationship  might  do  so  ;'  but  the  inference  is 
clearly  untenable.  Indeed,  Mr.  Sutherland,  to  whom  he  refers 
u  his  authority,  expressly  declares  in  his  synopsis,  that  the  adopted 
ton  cannot  marry  any  kinswoman  related  to  his  father  and  mother, 
within  the  prohibited  number  of  degrees  as  his  consanguinal  rela- 
tion endures." — Ibid,  Note.  • 

The  author  of  the  Nimoya-nndhu  says  :— "  I  am  of  opinion  that 
in  the  adopter's  family  the  relation  of  sapinda  extends  to  the 
leTenth  degreeJ'-^Ibid. 

An  adopted  son  identifies  to  all  intents  and  purposes,  with 
a  natural ;  it  follows  that  a  marriage  by  such  a  son  with  the 
daughter  of  him  by  whom  he  has  been  adopted,  would  be  incompe- 
tent, liable  to  be  regarded  as  incestuous,  like  a  person  marrying 
hii  sitter.  These  points  were  agreed  in  a  late  case  before  the 
Sapreme  Court  at  Madras  after  deliberation,  and  consulting  the 
Judges  and  the  Pundits  of  the  Sudder  Dewany  Adawlnt  at  that 
Presidency,  and  after  obtaining  the  opinion  of  the  Pundits  of  the 
Supreme  Court  at  Calcutta,  with  those  of  the  most  learned  native 
iariste  in  several  of  the  provinces.— Stra  H.  L.,  Vol.  I,  p.  41. 
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YtfOfHuauL  226.  A  dattaka  son  must  not  also  marry  a  girl 
who  is  related  as  a  sapinda  or  samdnodaka  to  the 
father  of  his  adoptive  or  natural  mother.* 

Reason.  Because,  his  (the  dattaka  son's)  relationship  with  the 
adoptive  mother's  father  is  created  through  connection  of 
the  oblation  cake,  and  that  with  the  family  of  his  natural 
mother's  father  exists  by  consanguinity.* 

AuUiority.  In  the  family  of  the  natural  father  too,  the  same  on 
account  of  this  text  of  Goutama  : — "  Of  the  owner  of  the 
seed  (t.  e.,  of  the  natui-al  father)  also,  &c/' — Nir.  Sindh,, 
Chap.  Ill,  Sect,  i,  leaf  26. 

Autiiority.  The  text  (''  A  given  son  must  never  claim  the  family  and 
estate  of  his  natural  father,"  &e.)  must  be  considered 
applicable  to  the  case,  where  every  initiatory  rite,  from  that 
of  birth,  is  performed,  by  the  adopter  only ;  but  the  son 
given,  and  tl)e  rest,  who  are  absolute  dwydmusydyaiiaSy  be- 
long to  both  families :  on  account  of  this  passage  ol 
Pdrijdta : — '^  Sons  given,  purchased,  and  the  rest,  who  are 
sons  of  two  fathers,  may  not  marry  in  either  family  even, 
as  was  the  case  of  Svinga  and  Soisira.*'  ^  In  either  family' 
— in  the  family  of  the  natural  father,  and  in  that  of  the 
adopter. — D,  Mim.,  Sect,  vi,  para.  47. 

Authority.  On  this  subject,  it  is  replied  by  a  certain  author : — '^  She 
who  is  not  connected,  as  sapinda,  to  his  mother  and  father 
(pitus),  and  not  belonging  to  the  general  family  of  either, 
is  approved  amongst  twice-born  men,  for  espousal  and 
connubial  intercourse.^f  As  for  the  mentioning  a  female 
not  connected  as  sapinda  to  the  father,  in  this  text  of  Manu, 
in  which  [if  the  son  of  the  body  were  regarded],  it  should 
•  have  been  expressed, — '  not  connected  as  sapinda  to  himselP 

— that  is  only  to  declare  that  the  marriage  of  an  adopted 
son  must  not  take  place  with  a  woman  connected,  as  sapinda, 
to  the  adoptive  father :  otherwise,  the  marriage  of  a  bride- 
groom, the  eighth  in  descent  from  the  common  ancestor, 
(his  kindred  being  through  his  father)  with  a  bride,  the 
sixth  from  such  ancestor  (her  descent  being  through  her 
mother),  might  not  take  place :  for  being  related  as  sapinda, 
to  the  father  of  the  bridegroom,  her  non -connection  as  such 
is  wanting.  But  what  was  required,  would  not  thus  result : 
for  it  would  be  at  variance  with  the  practice  of  good 
persons,  and  texts  of  every  code  of  law ;  such  as :  *'  Beyond 

*  See  the  definition  of  sapinda  by  oblation  cake,  and  of  the  samdnodaktu 
at  pages  102,  103,  106,  107,  and  of  the  tapinda  by  coosaDguinity  in  the  book 
oa  Adoption. 

t  Manu,  Chap.lII,  V.  5. 
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tlife  fifth  and  seventh  degrees,  on  the  mother's  side,  and  the 
father's  side,  respectively,  {matritah-pitHtas-tathd)  [the 
delation  of  sapinda  ceases''] .  Nor  can  it  be  alleged,  that 
his  objection  is  equally  applicable  to  the  adopted  son  also, 
since  it  follows ;  such  son,  the  eighth,  and  a  damsel,  the 
sixth,  in  degree,  by  reason  of  her  being  related,  as  sapinda, 
to  his  father,  may  not  intermarry.  For,  under  this  text> 
subsequently  recited  (  "  the  relation  of  sapinda  ceases  with 
the  seventh  person,  &c.,  &c.,")  the  father  of  the  adopted  son, 
the  seventh  in  descent,  not  being  related,  as  sapinda,  to  the 
common  ancestor, — by  reason  of  the  bride,  the  sixth  in 
descent,  consequently  not  being  so  connected  to  him, — 
6Uch  bride,  the  sixth,  and  the  father  of  the  bridegroom,  the 
seventh,  arc  not  mutually  connected  as  sapindas :  as  has 
been  already  declared.  Therefore,  there  is  no  inconsistency 
in  alleging  that  this  text  even  is  decisive  of  the  relation  of 
the  adopted  son  as  sapinda  [to  the  daughter  of  his  adoptive 
father's  sister  and  so  forth].— 2).  Mini.,  Sec.  VI,  §  27. 

But  should  it  be  objected,  if  the  son  given   bear  not  the   Authority, 
relation  of  sapinda  to  the   family  of  the   adoptive   father, 
why  should  not  his  marriage  take  place  therein  ?     Excellent ! 
we  reply, — on  account  of  his  belonging  to  the  same  general 
family.— /Wd.,  §.  25. 

Then  his  marriage  might  take  place  with  the  offspring  of  Authority, 
the  adopter's  sister  and  so  forth,  for  connection  by  identity 
of  family  and  that  of  sapinda  are  wanting :  nor  do  we  at 
present  find  any  text  prohibitory  of  this.  On  the  contrary, 
there  are  passages  in  favor  of  it,  such  as, — ^*  Let  not  any  one 
marry  the  daughter  of  that  person  who  taught  him  the 
iavUri  incantation :  but  marriage  in  the  general,  or  also 
in  the  peculiar,  family  of  that  person,  does  not,  however, 
occasion  an  offence."  Yet  this  is  not  an  intended  conse- 
quence :  for  it  is  at  variance  with  the  universal  practice 
of  good  persons,  uninfringed,  and  by  holy  writ  unforbidden. 
Therefore,  what  reason  is  there  against  marriage  in  such 
instance.— 76id.,  §  26. 

With  respect  to  the  sons  given,  and  the  rest  being  sons  of  Authority, 
two  fathers,  .this  text  and  that  of  SatyAshAdha,  commenc- 
ing ("of  absolute  dwydmushydyanas'')  are  authority. 
With  the  same  intent  it  is  declared  also  in  the  Pravara- 
'nanjarC :  "  For  the  most  part,  sons  given,  purchased,  and 
niade,  the  son  of  the  appointed  daughter  and  so  forth,  belong 
to  both  general  families  with  connection  to  the  patriarchal 
saints  of  each."  From  this  alone  on  the  occasion  of  the 
marriage  of  those  appertaining  to  two  families,  both  families 
with  each  of  which  their  connection  to  the  patriarchal  sainti 
j«  involved,  must  be  avoided* — Ibid.,  §  484 
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Authority.  ^^  She  who  IS  not  connected^  as  sapi/nda^  to  his  mother  and 
father,  and  not  belonging  to  the  general  family  (i,e,,  race)  of 
either,  is  approved  amongst  the  twice-born  men,  for  espousal 
and  connubial  intercourse/^* — On  account  of  the  conjunctive 
particle  ^  and  {cha,y  the  construction  is, — '  who  is  not  con- 
nected as  sapinda  to  his  father  (as  well  as  mother ) ;— the 
term  '  f ather*  is  used  to  exclude  (from  marriage)  a  female 
related,  as  sapinda  to,  and  belonging  to,  the  general  family 
(gotra)  of  the  natural  father,  also  of  an  adopted  son,  al- 
though exclusively  belonging  to  the  family  of  his  adoptive 
father.—/).  Ch.,  Sec.  IV,  §  8. 

Authority.  Sh6la-pAni  also  says  :— *'  The  term  father  (in  the  above 
t«xt)  is  used  to  prohibit  one  who  has  two  fathers  (as  kshetraja 
and  the  rest)  to  marry  a  girl  belonging  to  the  general  family 
(gotra)  either  of  his  natural  or  adoptive  father,  although 
he  belongs  to  the  general  family  of  his  adoptive  father 
alone.'' 

"  As  many  degrees  as  there  may  be  of  forefathers,  with 
so  many,  their  own  forefathers,  let  sons  given  and  the  rest 
associate  the  deceased.  In  order,  their  sons,  with  two  fore- 
fathers, their  grandsons  with  (samam)  one,  (should  do)  the 
same.  The  fourth  degree  is  excluded.  This  (rektion  of 
sapinda)  extends  to  three  degrees.''  According  to  this  text 
of  KArshnAjini,  it  should  not  be  argued  that  the  relation 
of  sapinda  extends  to  three  degrees,  in  the  family  of  the 
natural  father,  by  consanguinity,  and  in  that  of  the  adopter 
through  connection  of  the  oblation-cake,  because  the 
relation  of  sapinda  in  question  does  not  apply  to  marriage, 
but  is  an  universal  relation  of  that  denomination,  predefined 
as  extending  to  the  seventh  degree  in  the  line  of  the  father, 
and  to  the  fifth  in  that  of  the  natural  maternal  grand- 
father.— See  D.  Ch.,  Sec.  Ill,  para.  19,  et.  seq. 


Tyavatthd,  227.  A  youDger  brother  is  prohibited  to  marry 
while  his  elder  brother  of  the  whole  blood  remains 
unmarried :  he  who  violates  this  prohibitory  rule, 
commits  the  offence  of  pari-vedana^f  and  sinks  to 
a  region  of  torment. 


*  Manx;,  Chap.  III.  v.  5. 

t  Pari-vedana  is  the  offence  of  supersedlDg  an  elder  uterine  brother  in 
marriage  or  in  establishing  the  sacrificial  fire  (agni-hotra).  Thus,  Manu  and 
SiiiTAFA  cited  in  the  Nimoyortindku, : — <*  He  that  becomes  married  or 
worshipper  of  the  sacrificial  fire  (agtU'hotri)  while  his  elder  (uterine)  brother 
cdYiUnues  unmarried,  and  non-^/rUhotrif  is  known  to  be  a  ^pari-^fetU  and 
the  elder  brother  a  '  pon-nnna,'— i\rtr.  Sindh*,  Chap,  III,  Sect,  i,  leaf  43. 
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Mai^j:— He,  who  makes  a  marriage  contract  with  connu-  Authority. 
Ual  fire,  while  his  elder  brother  continues  unmarried,  is 
called  *  a  pari-veitri/^  and  the  elder  brother,  ^  a  paH-vitti/f 
The  pari^vettrif  the  paH-vitti,  the  damsel  thus  wedded,  the 
giver  of  her  in  wedlock,  and  fifthly,  the  performer  of  the 
nuptial  sacrifice,  all  sink  to  a  region  of  torment. — Chap.  Ill, 
fierm  171,  172. 

HARitA : — If  a  younger  brother  marry  while  his  elder  Authority, 
brother  remains  unmarried,  he  becomes  parUvettd,X  such 
elder  brother  becomes  pari-vinna,^  the  girl  so  married  is 
jxm-vedaniyd,  the  giver  of  a  girl  (in  such  marriage)  is 
pari'ddyi,  the  priest  who  performs  the  rites  (of  such  mar- 
riage) is  pari'kartd :  all  of  them  are  degraded  (for  sin). — 
See  Udvaha-iaUwa. 

Garga  cited  by  Raghu-nandana  : — One  should  neither  Authority, 
contract  a  marriage,  nor  establish  the  sacrificial  fire,   while 
his  elder  uterine  brother  continues  unmarried  and  non-agnU 
hotri',\\  if  he  does,  he  shall  be  degraded  for  sin. — Jfir.-Sindh., 
Chap,  in.  Sec.  i,  leaf  43. 

The  word  ^uterin^  being  used,  no  blame  attaches  to  Expoaition. 
step-brothers,  dattakas,  and  the  rest  who  are  not  of  the 
6ame  womb.  No  blame  also  attaches  to  a  dattaha  (in 
marrying),  while  his  uterine  brother  continues  unmarried. 
This  is  said  by  Vashishtha  (cited  in  the  Hernidri) . — "  No 
blame  attaches  to  the  paternal  uncle's  sons,  step-brothers, 
sons  of  other  women  (a),  in  contracting  a  marriage  or 
establishing  the  sacrificial  fire,  by  superseding  (a  paternal 
coudin,  a  step-brother,  or  a  dattaka  brother). — Nir.  Sindh.j 
Chap.  Ill,  Sect,  i,  leaf  43. 

(o) '  Sans  of  other  wom^n/— that  is  dattakas  and  the  rest.  Explanation. 
Ibidem.    Hence,— 

228.    One    can     with    impunity  supersede  in    Vyawuihd. 
marriage  his  paternal  cousin,  step-brother,  and  his 
father's  adopted  son,  and  such  uterine  hrother  as  is 
adopted  hy  another  man,  or  heing  himself  an  adop- 
ted son,  can  supersede  his  elder  uterine  brother. 


Tims,  where   the   adopted  son  may  be    unmarried,   the 
offence  of  pari-vedana  is  not  incurred  by  the  marriage  of  a 


Authority. 


*  *Pari-vettri,*  that  is  parUvettA,  f  ^pari-viUi,*  that  is  pari-vinna. 

t  Pari-veUd,--one  guilty  of  having  married  before  his  elder  brother  of  the 
vbole  blood. 

§  Pari-ntMuiy— one  passiTely  guHiy  of  being  superseded  by  his  younger 
Wotiier  in  marriage. 

I  '  Agni-hotH'-^Tia  one  who    ettabliahei  or    worships  a  consecrated  or 
•Mrifidal  firo. 
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legitimate  son  subsequently  born :  nor  is  there  any  objection 
against  an  adopted  son  marrying  before  his  elder  whole 
brother.— D.  Cha.,  Sect  IV,  §  6. 

Authority.  Accordingly,  sons  given  and  the  rest  do  not  incur  the 
guilt  of  a  pari'Vettri  and  the  like :  for  a  text  of  Goutama 
recites: — "By  marriage  and  establishing  a  consecrated 
fire,  the  offence  of  '  pari-vedana'  does  not  attach  to  a  half 
brother  (b),  a  son  given  (c),  and  the  son  of  a  paternal  uncle 
Ukewise/'— i).  Mini.,  Sect.  VI,  §  54. 

Explanation.  (b)  ^To  a  half  brother.']  On  the  marriage  and  so  forth 
of  either  of  two  brothers,  by  different  mothers,  the  offence 
denominated  *pari-vedana'  is  not  incurred.  This  is  the 
meaning. — Ibid.,  §  55. 

Explanation.  (^)  '-^  *^^  given/]  It  is  meant  that,  although  there 
be  an  elder  brother  in  the  family  of  the  natural  father, 
the  adopted  son  is  not  (should  he  marry  and  so  forth)  a 
'  pari-vettri/  nor  also  by  such  previous  marriage  and  the  like 
of  the  younger  is  the  elder  a  ^  pari-vitti,  or  a  persoa 
passively  implicated  in  the  criminal  acts  alluded  to. — Ibid. 

Vyavasthd.  229.  One  should  not  supersede  in  marriage  his 
elder  brother  of  the  whole  blood,  even  though  per- 
mitted by  him. 

Authority.  Prdt/ashchitta-viveka. — A  marriage  is  blameable  even 
though  contracted  with  the  permission  of  the  elder  (uterine) 
brother  not  married. 


Authority. 


'^Let  him 
permission  of 


VyavattM, 


Authority. 


do  (i.  «.,  establish  the  sacrificial  fire)  with  the 
(his)  worthy  brother.^'  It  is  so  (laid  down) 
in  the  Madana-pdrijdta.  But  marriage  should  not  be  con- 
tracted even  with  such  permission.  Tins  is  the  meaning.— 
Nivnoya-lSindhu,  Chap.  Ill,  Sect,  i,  leaf  48. 

Exception  to  the  above  :— 

230.  A  twice-born  man,  however,  commits  no 
offence  by  superseding  in  marriage  his  elder  uterine 
brother  who  lives  in  a  foreign  country  {d),  who  is 
a  eunuch  or  otherwise  impotent,  or  who  is  dumb, 
blind,  deaf,  an  idiot,  degraded,  equal  to  a  shudra, 
devoted  to  the  yoga-shdstra  (e),  a  beggar,  not  a 
house-keeper,  or  the  like. 

SItAtapa  : — There  is  no  offence  in  superseding  in  marriage 
an  elder  brother  who  is  gone  to  a  foreign  country  {d),  who 
is  degraded,  who  is  a  beggar,  or  is  devot^  to  the  yoga^shds* 
tra  (fij.^-^Udvdha-taUwa. 
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(d)  'A  foreign  country/ J 
Book  on  Partition. 


See  the  definition  thereof  in  the 


{e)  ^  Toga-shastra*  is  meditation  consisting  in  the  abstrac-  Explanation, 
tion  of  the  mind   from  worldly  objects,  and  in  the  union  of 
one's  jivdtmd  with  the  Holy  Spirit  (God). 

KAtyItana  says,  that  no  offence  is  committed  in  supersed-  Authority, 
ing  also  impotent  persons  and  the  rest. — ^'  One  does  not 
comtnit  an  offence  by  superseding  in  marriage  him  who  lives 
in  a  foreign  country,  or  who  is  a  eunuch  or  impotent,  or  eka- 
vriahana  (/),  or  who  is  not  of  the  same  womb  (g)^  or  who  is 
a  whoremonger,  degraded,  equal  to  a  shudra  (h),  very  much 
diseased,  an  idiot  (i),  dumb,  blind,  deaf,  hump-backed, 
dwarf,  lame,  very  old,  or  who  is  not  a  householder(y),  or  who 
is  devoted  to  agricidture,  or  to  the  (service  of  the)  ruling 
power,  or  who  is  devoted  to  increase  (his)  wealth,  or  who 
acts  according  to  his  own  wishes  (k),  or  who  is  kulata  (I),* 
mad,  or  a  thief.''— i^ir.  Sindh.,  Chap.  Ill,  Sect,  i,  leaf  43. 

One  does  not  commit  an  offence  by  superseding  in  Authority, 
marriage  his  elder  brother  who  lives  in  a  foreign  country, 
who  is  a  eunuch  or  impotent,  or  eka''Vrishana{f)y  or  who  is 
not  of  the  same  womb  (g)^  or  who  is  a  whoremonger,  degrad- 
ed, equal  to  a  ahudra  Qi),  very  much  diseased,  an  idiot  (m), 
dumb,  blind,  deaf,  hump-backed,  dwarf,  kunthaka  (m),  very 
oM,  or  who  is  not  a  householder  ( j),  or  who  is  devoted  to 
agriculture,  or  to  the  ruling  power,  or  to  increase  wealth,  or  is 
one  who  acts  according  to  his  own  wishes  (Ar),  or  is  a  kulata(l), 
a  mad  man,  or  a  thief.  Though  in  a  hurry,  one  must 
wait  three  years  for  (his  elder  brother  who  is)  devoted  to 
increase  wealth,  to  the  ruling  power,  or  to  agriculture,  or 
(who  is)  gone  abroad.  If  [the  elder  brother,]  gone  abroad 
be  unheard  of  (n),  the  younger  may  marry  after  waiting 
for  one  year ;  and  if  he  then  return,  the  latter  is  to  perform 
part  of  the  lunar  penance  for  purification  from  this  sin. — A 
text  of  Chhandogct-parialiishta  cited  in  the  Udvdlia-tattwa. 

0)  Ehorvrishana.]  Having  only  one  testicle  :  a  kind  of  eunuch. —  Explanation. 
UdtMortaitwa. 

(g)  Not  of  the  same  womb.]    A  brother  born  of  a  step-mother  :  Explanation, 
consequently,   there    is  no  offence  in  oontraoting  a  marriage  while 
a  brother  bom  of  a  different  mother  remains  unmarried — Ibid. 


*  In  the  lithographed  copies  of  the  Nimoyasindhu,  the  word  'kiUUcL^' 
^hich  meau  '  wicked*  is  put  down  instead  of  '  hUata.*  This  must  be  a  cleri- 
cal error. 
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ExplAnAUon.  {h)  *  Equal  to  a  MhadraJ-^Ii  U  declared  by  Manu,  "  Brdh- 
mamu,  who  tend  herds  of  cattle^  who  trade,  who  practise 
mechanical  arts,  who  profess  dancing  and  singing,  who  are  hired 
servants  or  usurers,  let  the  Judge  exhort  and  examine  as  if  thej 
were  tkHdroB, — Udvdhortaitwa, 

EzpUnatioD.  {%)  *  An  idiot' — a  person  deprired  of  the  internal  faculty,  or 
incapable  of  discriminating  right  from  wrong. — Mitdkshard  cited 
in  the  Udvdha-taUwa.  See  the  Chapter  treating  of  the  Exclusion 
from  Inheritmce. 

Explanation.  ^yj  «  ^^  ^  householder^^ihht  is,  prohibited  by  law  to  have  a 
wife,  such  as  notsA^iba  or  perpetual  ^i-oAmacA^frCf,  hermits  and 
Bhdshus.—Ibid,,  See  ante,  page  113. 

Explanation.  ^j^^  ,  ^^^  ^^  ^^^  according  to  Ms  own  irt«^,— that  is,  who 
acts  according  to  his  own  inclination  regardless  of  the  (ordinances 
of  the)  scripture  and  law. — IbicL 

Explanation.  (V  *  Kulata.]  One  who  goes  to  a  different  gotra  or  family: 
such  is  the  interpretation  of  NArItana  IJpiDHTiTA :  by  this  he 
means  that  he  whose  gotra  (race)  is  changed  into  that  of  another, 
such  as  a  dattaka  or  any  other  description  of  adopted  son,  is  a 
kulata, — Ibid, 

Condnsion.  Accordingly,  sons  given  and  the  rest  do  not  incur  the 
guilt  of  a  pari-veitd  and  the  like :  for  a  text  of  Goutama 
recites :  '^  By  marriage  and  the  establishing  a  consecrated 
fire,  the  offence  of  '  paH-vedana^  does  not  attach  to  a  half 
brother,  a  son  given,  and  the  son  of  a  paternal  uncle  like- 
wise.''— D\  Mim.y  Sect,  vi,  §  54. 

Exposition.  ^  To  a  half  brother.']  On  the  marriage  and  so  forth  of 
either  of  two  brothers,  by  different  mothers,  the  offence  de- 
nominated pari-vedana  is  not  incurred.  This  is  the  meaning. 
A  son  given,']  It  is  meant,  that,  although  there  be  an  elder 
brother  in  the  family  of  the  natural  father,  the  adopted  son 
is  not  (should  he  marry  and  so  forth),  a  ^  pari-vettri/  nor  also 
by  such  previous  marriage  and  the  like,  of  the  younger,  is 
the  elder  a  ^  pari-vinna/  or  a  person  passively  implicated  in 
the  criminal  acts  alluded  to.'' — Ibid.,  §  55. 

Explanation.       (^)  *  Eunthaka/ — indifferent  to  all  affairs. — Udvdhortattwa, 

Exposition.  (''^)  *  Unheard  of,' — that  is,  if  good  tidings  (or  the  existence) 
of  the  elder  brother  gone  abroad  be  not  heard  of,  his  younger 
may  marry  after  having  waited  for  one  year ;  should  the  elder 
brother  subsequently  return,  the  younger,  to  atone  for  the  sin 
committed  in  superseding  his  elder  brother  in  marriage,  must 
perform  the  expiation  denominated  ' Fr^idpatga'^^PrdyaschiUa- 
viveka.    See  Udvdha-tattwa, 
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The  waiting  for  three    years  for  an  elder  brother  gone  abroad  Remark, 
relates  to  the    case  where  he  is  gone  abroad  for  purposes  other 
than  the  acquisition  of  science  and  religious  merit  ;*    it  being  so 
declared  in  the  subjoined  texts  of  Yashishtaa  and  Goutam^  : — 

Vashishtha  :— Should  a  younger  brother  marry  without  Authority, 
waiting  for  his  elder  brother^  gone  abroad^  he  must  perform 
the  penance :  it  is  proper  for  a  person  to  wait  twelve  years 
for  his  elder  brother  who  is  gone  abroad  to  obtain  religious 
merit  and  property,  and  is  often  heard  of.  It  is  not  (however) 
pioper  to  wait  for  (an  elder  brother  who  is)  a  mad  man,  a 
sinner,  leprous,  degraded,  impotent,  or  afflicted  with  phthisis 
or  a  like  disease. 

GotTTAMA  >— In  the  case  of  a  Brihmana  elder  brother  Authority, 
^ing  abroad)  for  the  acquisition  of  knowledge,  the  younger 
should  wait  for  twelve  years  before  contracting  a  marriage  or 
commencing  the  worship  of  a  consecrated  fire :  some  o^ain 
that  he  should  wait  for  six  years.*^ 

The  author  of  the  Ratndkara  adds  the  following  text  of  Authority. 
60UTAHA  :— ^'  (The  elder  brother)  being  heard  of,  the  young- 
er should  go  to  him,  but  he  should  refrain  from  doing  so  if 
he  (the  elder  brother)  has  quitted  the  condition  of  a  house- 
holder,^'  and  thus  interprets  it :  '^  The  elder  brother  living 
abroad,  the  younger  (brother)  should  go  to  him  to  cause  him 
to  marry  and  worship  the  consecrated  fire ;  he  should,  how- 
ever, refrain  from  so  doing  if  he  has  quitted  the  condition  of 
ahouseholder.^'* 

231.  In  the  cases  of  persons  of  the  Brdhmana^  Vyaumm. 
Kshatriya^  Voishya^  and  ShUdra  castes^  twelve,  ten, 

eight,  and  six  years  should  respectively  be  waited 
for. 

Shi^lapIni  : — Persons  (i.  e.  elder  brothers)  of  the  Brdh-  Authority. 
vmuiy  Khatriya,  Voishya,  and  Shudra  tribes,  should  respect- 
ively be  waited  for  for  twelve,  ten,   eight  and  six  years.— 
Prdyaschitta-'Viveka. 

232.  If  an  elder  brother  gone  abroad  be  unheard  Vymfottu. 
of,  his  younger  brother  may  marry  after  having 

waited  for  one  year ;  should  the  elder  brother  re- 
turn thereafter,  the  younger  brother  must  perform 
the  prescribed  penance  to  expiate  the  sin  thus  com- 
mitted. 

*  Udvdhob-UkUwa. 
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Authority.  ChJidndoga-paruhishia :— Though  in  a  huny,  one  must 
wait  three  yeare  for  (his  elder  brother  who  is)  devoted  to 
increase  wealth,  to  the  ruling  power,  or  to  agriculture,  or 
(who  is)  gone  abroad.  If  [the  elder  brother]  gone  abroad, 
be  unheard  of,  the  younger  may  marry  after  waiting  for 
one  year ;  and  then  if  the  former  should  return,  the  latter 
is  to  perform  part  of  the  lunar  penance  for  purification  from 
this  sin." — See  Udvdha'iattwa. 

For  further  authorities,  see  anUy  pages  191,  192. 


FyoroKfti.  233.  The  marriage  of  a  younger  sister  is  vitiat- 
ed if  contracted  before  that  of  her  elder  sister, 
unless  she  have  such  defects,  mental  or  corporal, 
or  both,  as  to  be  civiliter  mortuus. 

AuUiority.  Devala  : — A  younger  sister  married  before  the  marriage 
of  her  elder  sister,  must  be  known  (to  be)  agre-didhishu, 
and  the  elder  sister  to  be  ^didhishu.' — Udvdha'taitwa. 


Authority. 


Explanation. 


Ezpoeition. 


Remark. 


Vashishtha: — The  husband  of  the  girl  denomiDated 
'  {zgre-didhishu^  should,  after  undergoing  the  austere  penance, 
for  twelve  nights  (d),  marry  and  give  her  away  {e),  and 
the  husband  of  the  didhishu  must  perform  the  austerest  of 
penances,  and  having  given  (her)  away  to  him,  should 
marry  again. —iWcJ. 

(d)  '  Austere  penance  for  twelve  nights/ — that  is,  the  pen- 
ance denominated  the  '  pardka/  which  must  be  performed, 
because  the  sin  is  great. — Vdvdha-taU/wa. 

(e)  *  Should  give  her  away/ — that  is,  he  must  give  the 
younger  sister  to  the  husband  of  the  elder.  The  elder 
sister  must  likewise  be  given  to  the  husband  of  the  younger. 
This,  however,  is  declared  by  law  for  the  sake  of 
humiliation,  and  not  for  the  purpose  of  co-habitation  \  for 
a  text  of  SuMANTU  in  the  chapter  on  marriage  declares  that 
they  must  not  again  be  co-habited  with.  And  a  text  cited 
by  Bhavadbva  Bhatta  (ordains)  that  "  she  who  is  deserted 
is  to  be  supported  with  food  and  raiment.''— iWrf. 

The  prohibition  against  marriage  of  a  younger  brother 
before  that  of  his  elder  brother,  and  that  against  the 
marriage  of  a  younger  sister  before  that  of  her  elder 
sister,  are  not  moral  precepts  or  mere  directory,  but  are 
mandatory  and  obligatory.*  In  society,  too,  such  marriage  is 


*  See  anU^  page  189,  and   also  the  above  authorities  explanation  and 
exposition. 
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oon&idcred  not  only  an  abominable  act^  but,  except  in  the 
exceptional  cases^  it  is  never  practised  by  persons  who  are 
leal  HindiiiS. 

The  other  rules  and  precepts  respecting  males  on  this 
subject  are  also  applicable  to  females,  provided  there  be  no 
impediment  to  their  being  so,  conformably  to  the  maxim  : 
''The  sense  of  the  law,  as  ascertained  in  one  instance,  is 
applicable  to  others  also,  provided  there  be  no  impediment/'* 


Remark. 


234.  Of  all  the  girls  described,  those  only,  Fyawiww. 
though  married,  do  not  become  legal  wives,  whose 
husbands  are  degraded  or  doomed  to  hell  for  marry- 
ing them,  or  are  ordained  to  desert  them,  and  to 
p^orm  penance  to  atone  for  the  offence  incarred 
m  marrying  them.f 

Thus  desertion  and  penance  being  enjoined  in  (the  mar-  Authority; 
riage  of)  the  descendants  of  aapindaa  and  of  those  sprung 
from  the  same  ancient  sage  {sa-gotra),  the  girls  who  are 
prohibited  to  be  taken  in  marriage  for  unseen  causes  of 
defects,  do  not  become  wives  :  consequently,  the  defect  of 
soch  gurls  is  not  removed,  nor  is  the  girl,  so  married,  capable 
of  performing  religious  acts  (in  conjunction  with  her 
husband) . — ifdvAha-tattwa. 

Eulli}ka-Bhatta  : — In  the  matter  of  marriage,  as  it  Authority; 
has  been  ordained  in  this  text — '^He  who  inadvertently 
marries  a  girl  sprung  from  the  same  original  stock  with 
himself  (sa-gotrajy  must  support  her  as  a  mother,^'  and  as 
it  has  been  said  (by  certain  legislators)  that  if  girls  of  the 
same  goira  and  so  forth  be  taken  in  marriage,  they  must 
lie  deserted,  and  that  penance  must  be  performed  if  a  mar-> 
nage  be  contracted  with  a  girl  of  the  same  gotra ;  consequently, 
together  with  those,  the  girls  related  as  mother^s  sapindas 
do  not  also  become  wives. 

In  expounding  the  text — ^'A  Brdlimana  who  marries  a  Authority, 
girl  of  his  own  gfo^ra  and  pravaraa,"  &c. — Sh6la-pani 
temarks,  that  the  mention  of  the  girls  of  the  same  gotra  and 
piranarcu  is  a  mere  instance  of  a  general  meaning :  it  is 
comprehensive  of  all  the  girls  who  are  not  to  be  taken  in 
marriage.— See  Prdyashmtta-viveka,  and  3  Dig.,  329,  830. 

*    Do.  Bkd,,  Chap.  Ill,  Sec*  ii.  §  81 :  Annotation.— CoZed.  Dig.,  VoL  III. 
pp.  1S>  19,  99, 106.     Vide  Preoedents,  page  208. 

t  See  ante,  pages  179, 180, 183, 184, 185, 189,  191. 
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Remark.  AH  of  the  girls  prohibited  to  be  taken  in  marriage  being 
(thus)  placed  by  Shi^la-pAni  on  an  equal  footing  with  the 
girls  of  the  same  gotra  and  pravaraa,  it  follows  that^  ac- 
cording to  him^  they^  though  married^  do  not  become  wives, 
as  well  as  those  of  the  same  gotra  sjid  pravaras. 

Vyavoithd.  235.  Girls  with  visible  defects  do,  however, 
become  wives,  although  it  is  prohibited  to  take 
them  in  marriage. 

lUuBtaation,  Girls  with  defects,  visible  or  invisible,  are  described  thus 
by  Mantj  : — 6.  '^  In  connecting  himself  with  a  wife,  let  him 
studiously  avoid  the  ten  following  families,  be  they  ever  so 
great,  or  ever  so  rich  in  kine,  goats,  sheep,  gold,  and 
grain. — 7.  The  family,  which  has  omitted  the  prescribcNi  acts 
oi  religion ;  that  which  has  produced  no  male  children ; 
that  in  which  the  Veda  has  not  been  read ;  that  which  has 
thick  hair  on  the  body ;  and  those  which  have  been  subject 
to  hemorrhoids,  to  phthisis,  to  dyspepsia,  to  epilepsy,  to 
leprosy,  and  to  elephantiasis.— -8.  Let  him  not  marry  a 
girl  with  reddish  hair,  nor  with  any  deformed  limb  ;  nor  one 
troubled  vrith  habitual  sickness ;  nor  one  either  with  no  hair 
or  with  too  much;  nor  one  immoderately  talkative;  nor 
one  with  inflamed  eyes,* — 9.  Nor  one  with  the  name  of 
a  constellation,  of  a  tree,  or  of  a  river,  of  a  barbarous  nation, 
or  of  a  mountain,  of  a  winged  creature,  a  snake,  or  a  slave; 
nor  with  any  name  raising  an  image  of  terror. — 11.  Her 
who  has  no  brother,  or  whose  father  id  not  well  known, 
let  no  sensible  man  espouse,  through  fear,  lest,  in  the  former 
case,  her  father  should  take  her  first  son  as  his  own  to 
perform  hU  obsequies ;  or,  in  the  second  case^  lest  an  illidt 
marriage  should  be  contracted.'^ — Chapter  III. 

Remark,  Of  the  above,  the  text  No.  9  is  descriptive  of  girls  with 
invisible  defects,  while  the  other  texts  describe  those  of 
visible  defects. 


•But,- 

Let  him  choose  for  his  wife  a  girl  whose  form  has  no  defect ;  who  has 
an  agreeable  name ;  who  walks  gracefully  like  a  phemicopteroe,  or  like  a 
young  elephant;  whose  hair  and  teeth  are  moderate  respective^  in 
quantity  and  in  siae ;  whose  body  has  exquisite  softness.— llajru,  Qiap* 
ter  III,  verte  10. 

Let  the  man  who  has  imobstmctedly  finished  his  career  of  life  as  a 
Bramacharif  marry  a  damsel  who  is  endowed  with  good  qualities,  ami- 
able, younger  in  age,  not  diseased,  nor  without  a  brother,  not  previously 
married  to  another  man,  and  neither  a  $apinda  nor  of  the  same  goira  and 
pravaroi  with  himself .—YIjmavalkta  dted  in  the  Nknoyo-tindhu,  Chapter 
lU,  SecUoni,leaf  22. 
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236.  Girls  bearing  the  names  of  constellations, 
of  trees^  of  rivers,  or  the  like,  though  with 
unseen  defects,  being  included  by  Mantj  amongst 
the  texts  descriptiye  of  visible  defects,  are  reckon- 
ed as  being  with  visible  defects ;  and,  consequently, 
there  is  no  apprehension  of  their  not  becoming 
wives,  if  married. 

In  those  girls  whom  it  is  allowed  or  prohibited  to  marry 
on  account  of  good  or  bad  qualities — as  of  the  families 
which  omitted  the  prescribed  acts  of  religion, — there  is, 
however,  no  want  of  wifehood  (inasmuch  as  such  girls 
become  wives),  though  married  in  violation  of  the  above 
role.  Consequently,  Manu  has  separated  the  texts, — **  Be 
they  ever  so  great  or  ever  so  rich,''  &c.  The  prohibitory 
text—''  Nor  one  with  the  name  of  a  constellation,  of  a  tree, 
or  of  a  river,''  and  so  forth,  being  included  amongst  the 
above  texts,  does  not  deprive  a  girl  (falling  within  the 
description  thereof)  of  being  the  wife  of  the  man  to 
whom  she  is  married. —Kulli^ka-Bhatta's  Commentary  oi^ 
Mahu. 


Vyavatihd, 


Auihority. 


SECTION  Vi. 

On  Bigamt  and  Poltgamt. 

237.  Bigamy  appears  to  have  been  prohibited 
even  to  man,  unless  for  any  of  the  justifiable  caus- 
es, namely, — barrenness^  death  of  aU  (male)  child- 
ren, production  onlj  of  daughters,  lasting  or 
incurable  disease,  immorality^  mischievousness, 
drinking  any  inebriating  liquor,  speaking  unkindly 
to  her  husband,  showmg  hatred  to  him,  wasting 
his  property,  or  the  like ; — ^for  any  of  these  faults 
a  wife  miay  be  legally    superseded   by  another. 


Annotations. 

237.  The  Right  of  Snpenesnon. — ^It  remains  to  consider  the 
doctrine  of  supersession ;  by  virtue  of  which,  though  the  woman 
can  many  but  onoci^to  the  man,  a  plurality  of  wives  at  the  same 
time  is  competent ;  though  not  at  his  mere  pleasure, — ^the  attempt 
which  iBJutHfiahle  in  some  instances,  in  others  only  odmMble, 
being,  where  it  can  neither  be  justified,  nor  tolerated,  illegals— 
8tra.H.L.,  YoLI^p.  58. 
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Nevertheless,  a  barren  wife  should  be  sapeiseded 
in  the  eighth  year,  she  whose  (mal^  children  are 
all  dead,  in  the  tenth,  she  who  brings  fortli  only 
daughters,  in  the  eleventii,  and  the  rest  at  any 
time. 

Aaihority.  Manu  : — ^A  wife,  wbo  drinks  any  spiritnoos  liquor,  who 
acts  immorally,  who  shows  hatred  to  her  lord,  who  is  in- 
curably  diseased  (a),  who  is  mischieyons,  who  wastes  his 
property,  may  at  all  times  be  superseded  by  another  wife. 
^  A  barren  wife  may  be  superseded  by  another  in  the  eighth 
year ;  she  whose  children  are  all  dead,  in  the  tenth ;  she 
who  brings  forth  only  daughters,  in  the  eleventh ;  she  who 
sp^iks  unkindly,  without  delay.  But  she  who,  though 
afflicted  with  illness,  is  beloved  and  virtuous,  must  never 
be  disgraced,  though  she  may  be  superseded  by  another  wife 
with  hjr  own  consent.— Chap.  IX,  vs.  80—82.  See  Mkik- 
ihard  Jchdr&dhydya,  pp.  13,  14. 

Eaq^lanation.      (a)  'Incurably  diseased.']  Afflicted  with  leprosy  or  the  like.— 
Kulli^ka-Bhatta. 

Authoii^.  YljNAVALKYA :— The  wife  who  drinks  inebriating  liquors, 
who  is  diseased  (6),  quarrelsome  (c),  or  barren,  who  wastes 
his  wealth,  who  speaks  unkindly,  (or)  who  brings  forth 
only  daughters,  may  be  superseded  by  another  wife ;  and  so 
may  she  be  who  manifests  hatred  to  her  husband  {dy-^Mit. 
Jchd.,  pp.  18,  14. 

Explaaation.        (6)  <  Diseased.']  Afflicted  with  a  lasting  malady.— /6kf. 

SzpUnfttioii.        (c)  'Quarrelsome.']  Contumacious.— /6uf. 

EzpUmatioii.        (d) 'Who  manifests  hatred  to  her  husband.']— Who  always 
does  injury  to  him. — Ibid. 

Authority.  Apastamba  : — ^If  his  wife  be  'virtuous,  and  have  borne  a 
son,  let  not  a  man  contract  another  marriage,  unless  he  do  so 
on  the  loss  of  his  wife  or  son.— Cited  by  KulliJka-Bhatta. 

YAjnavalkya  : — But  the  superseded  wife  must  be  sup^rt- 
ed,  as  otherwise  a  great  ofEence  is  incurred. — Mil.  Achd, 
page  13. 


Authority. 


Annotations, 


S37.— The  grounds  that  jusUfy  it,  (t.  e.,  the  right  of  supersession,) 
regard  the  conduct,  the  temper,  or  the  health  of  the  wife  ;  to  which 
may  be  added  barrenness,  or  during  a  period  of  ten  yean,  the  produc- 
tion only  of  daughter8««-Stra.  H.  L.,  Vol.  I,  p.  53. 
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In  the  event  of  a  man  going  to  marry  a  vyavagtu. 
second  wife,  the  law  enjoins  him  to  obtain  the  con- 
sent of  his  first  wife,  and  to  console  her  by  paying 
wealth  equal  to  the  expenses  of  his  second  mar- 
riage; but  if  any  strUahan  has  already  been 
bestowed  on  her  by  her  husband  or  his  family/  then 
only  a  part  or  moiety  [ardha  {e)'\  of  the  expenses 
should  be  given  to  her. 

See  Precedents^  pages  401,  402,  and  Partition. 

YijNATALKYA :— To  a  woman  whose  husband  marries'  a  •Authority, 
second  wife,  let  him  give  an  equal  sum  (as  a  compensation) 
for  the  supersession,  provided  no  separate  property  (Hri-dhan) 
have  been  bestowed  on  her ;  but,  if  any  have  been  assigned, 
let  him  allot  ardha  {e).f 

(e)  *  Ardha/  in  the  masculine  gender,  signifies,  part  in  EzpUnation. 
general,  not  equal  part,  or  exact  half,  which  is   signified  in 
the  neuter  gender. — Coleb.  Dig.,  Vot  III,  p.  18. 

The  above  interpretation  of  Jagan-nAtha's  is  corrobo- 
rated not  only  by  the  Sanskrit  Dictionaries  in  Sanskrit,  but 
also  by  FIkini,  the  greatest  and  best  of  all  the  Sanskrit 
Orammars  now  extant 

The  authors  of  the  Vdya^bhdQa,  Ddya-krama-sangraha 
and  of  most  of  the  other  law-books  of  the  Bengal  school, 
have  interpreted  the  word  *'  half/'  used  in  the  alK>ve  text  of 
YijNAVALKTA,  in  the  sense  of  *'  a  moiety." — See  Da.  Bhd, 
Chap.  Ill,  Sect,  ii,  §  81 ;  Da.  Kra.  Sang,,  Chap.  VI,  §  28, 
29 ;  Dd,  Ta.,  Chap.  II,  §  18 ;  and  also  the  section  treating 
of  the  allotment  of  a  share  by  a  father  to  his  sonless  wives. 

Mahsshwara,  one  of  the  eight  commentators  of  the 
Ddya^hdga  has  thus  interpret^  the  words: — ''Let  him 
allot  half.''  The  allotment  of  a  moiety  implies  that  the 
other  moiety  is  completed  by  the  woman's  separate  pro- 
perty. Else  so  much  only  should  be  given  as  would  make 
her  allotment  equal  to  the  son's. — See  Dd.  Bhd,,  Chap.  Ill, 
Sect,  ii,  §  8,  Annotation. 


Remark. 


Bemirk* 


AnnotatioBS, 
S38.    She  who  is  superseded  should  be  cherished  with  gifts,  hon« 
or,  and  good  treatment  by  her  husband,  who  failing  to  do  so,  incura 
a  great  offence,  and  becomes  punishable  as  hereafter  mentioned.  ~ 
MU,  A'ckd.,  Sans.,  p.  13. 

♦  Vide  Coleb.  Dig.,  Vol.  Ill,  pp.  17—19. 
t  D4.  BAi.,  Chap.  UI,  See*  ii,  §  81.— i^d.  To;,  Chap.  II,  f  18.   Vide  Cokb. 
Dig.,  VoL  m,  p.  17. 

Digitized  by 


Google 


200 


VTA  VAsrai  -DAIFANA 


S«°^^  Jagan-nAtha^s  exposition  of  thie  foregoiBf;  text  of 
YiJNATALKTA  may  DO  said  to  agree  with  that  of  Mahb-* 
SHWARA  above  given.  The  same  runs  thus  :— "  By  one  who 
desires  a  second  marriage^  an  equal  present  must  be  given 
to  satisfy  the  former  wife^  as  much  as  is  settled  for  the 
new  toi/e;  not  more^  nor  less.  But  if  she  has  already 
received  such  wealth  as  is  usually  given  to  a  woman  from 
her  husband's  family  (for  the  text  coincides  with  the  pre- 
ceding,^) then  a  moiety^  that  is,  less,  shall  be  given  :  the 
equivalent  present  shall  be  completed  by  including  the 
female  property  received  from  her  At6^&an^«  family  j  since 
it*is  a  rule  that  an  exposition  of  law  affirmed  in  one  case 
shall  be  extended  to  others^  unless  some  impediment  occur, 
and  since  it  is  necessary  to  satisfy  the  question,  what  should 
be  done  when  female  property  has  been  already  given. 
Therefore  should  the  same  be  established  in  the  present  case. 
Sni-KBisHNA  TARxiLANKiRA  says : — 'As  much  should  be 
given  to  the  superseded  wife,  as  to  the  second  wife.^  But 
VuNiNESHWARA  thinks  the  word  '  equaP  signifies  so  much 
as  is  expended  in  the  second  wedding.'^f — Coleb.  Dig., 
Vol  III,  pp.  17,  18. 

OoDcluuon.  The  expositions  given  by  Maheshwara  and  JAOAN-NiTHA» 
which  agree  with  that  of  the  authors  of  the  Mitikshard 
and  other  law  books,  must  be  said  to  be  equitable  as  well 
as  consistent  with  the  reason  of  the  law  (/),  and,  being  so, 
ought  to  be  followed  in  practice.  "A  decision/'  says 
Vrihaspati,  "  must  not  be  made  solely  by  having  i^ecourse 
to  the  letter  of  written  codes :  since,  if  no  decision  were 
made  according  to  the  reason  of  the  law,  there  might  be  a 
failure  of  justice.^'t  YijNAVALKYA  likewise  says: — "If 
two  texts  differ,  reason  (or  that  which  it  best  supports) 
must  in  practice  prevail.'^§ 

(f)  '  Consistent  'With  the  reason  of  the  law/ — because,  if 
the  superseded  wife  had  received  stri-dhan  amounting  to  less, 
or  much  less,  or  more,  or  much  more,  than  a  half  of  the 
amount  of  the  expenses  of  the  second  marriage,  and  still  if 
an  exact  moiety  be  given  to  her,  then  she  will  have  less,  or 
much  less,  or  more,  or  much  more,  than  the  amount  equal  to 
the  Slim  which  was  expended  in  superseding  her,  and 
which  it  appears  to  be  the  intent  of  the  law  to  allot  to  her; 
for,   surely,   the  intent  of  the  law  could  not  reasonably  and 

*  The  preoeding  text  will  be  found  at  page  489. 

+  Mr.  Colebrooke  aays  :— ''  See  passages  of  TItnayalkta  and  VukjCitesh- 
WAiu  quoted  by  Jagan-nItha,  8  Dig.,  8  VoL  Ed.,  pp.  17,  18.  Also, 
MUsktharA  on  Inh.,  Chap.  II,  Sect.  XI,  p.  85. — The  woman  was  entitled  to 
a  compensation  amounting,  with  her  previous  ttti-dkany  to  a  value  equivalent 
to  the  expenses  of  the  second  marriage."— Stra.  H.  L.  YoL  II,  p.  51. 

I  CoUb.  Dig.,  YoL  II,  p.  128.  §  Ibid.,  Yd,  UI,  p.  505. 
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DODsifltentiy  be  eonsfaroed  to  he  thisi  that  the  eempensation  of 
the  mxpeneded  wife  sboald  in  one  case  be  less  or  much  less, 
and  in  another,  more  or  much  more,  than  the  sum  cost  in  the 
6uper8^s8i0n.  The  word  *ardha/  used  in  the  above  text  of 
TiJirAyAiJLTA,  most,  therefore,  be  taken  to  be  in  the  neuter 
gender^  meaning  not  i^  moiety,  bat  only  a  portion,  the 
extent  of  which  shonld  be  that  which,  together  with  the 
drt-dhan  of  the  snperseded  wife,  will  be  equal  to  the  sum 
cost  in  superseding  her. 

239.    Polygamy  is  allowable  or  justifiable  for  ^y«^w- 
the  same  reason  or  reasons  as  bigamy  is. 


SECTION  VII. 

|!FfECX9  OF  MaWIAOSj   &0. 

The  etEect  of  marriage  is  the  union  of  the  bride  and^,^^  ^ 
bridegroom.  Upon  the  performance  of  the  nuptiid  cere-  ^^^^ 
monies  and  rites,  more  especially  by  the  recitation  ot  Hus 
text  of  the  Veda :  '^  Bones  (identined)  witii  bones,  flesh 
with  fledi,  and  skin  with  skin,^'^  the  husband  and  wite 
become  as  it  were  one  person.  So  Maku  says:  ^'The 
InuiMuid  is  even  one  person  with  his  wife/'^  So  also 
Vbihaspati  :  '^  In  Scripture,  and  in  the  code  of  law,  as 
wdl  as  in  popular  practice,  the  wife  is  declared  to  be  half 
the  body  of  her  husband,  equally  sharing  the  fruit  of  pure 
and  impure  acts.  Of  him,  whose  wife  is  not  deceased,  half 
the  body  survives.'^'  Accordingly,  Amaba  Sikha,  in  his 
excellent  Dictionary,  has  given  the  following  significations 
of  the  term  Patni  or  wife:*— -^'Pa/nl  is  the  wife  who  is 
msnied  in  due  legal  form,  and  who  is  (as  it  were)  a  second 
■elf  (to  the  husband),  and  who  is  an  associate  in  religious 
rites.'' 

fnm  the  above,  as  well  as  from  the  texts  subjoined,  it  is 
clear  that  a  man  and  woman,  by  the  holy  union  of  matrimony, 
bec(Mneas  it  were  one  person  for  religious  and  domestic  pur- 
poses. "  To  be  mothers  were  women  created,  to  be  fathers, 
mea;  religious  rites  are,  therefore,  ordained,  in  the  Veda, 
to  be  performed  together  with  the  wife.''*  '*  Let  the  wife 
{Patni)  perform  the   Vrata  ^  of  her  husband^  and  let  the 

1  See  iM.£iU.^  Chap.  IV,  Sect,  ii,  §14,  ml  M.  Era,  Amg^  Chai^.  U, 
Sect  i^  i  4. 

2  Chap.  IX,  V.  45.  8  See  V,  Part  i,  pp.  S^— d|. 

4  Mahu,  Chap.  IX, «.  96. 

5  A  NUglooa  a<^  a  meritorious  act  of  reUgiozi»  a  yow  for  the  perform* 
OMe  o!  a  religioiui  act^  a  Yolnntary  religiotifl  ofoaerTance. 

% 

Digitized  by  VjOOQIC 


202  VYAVASTHi  -DAJLPANA 

husband  do  that  of  his  wife;  and  should  they  both  be 
unable^  (still  the  performance  of)  their  Vrata  must  not  be 
stopped/^^ 

'^  Patni  signifies  a  woman  espoused  in  lawful  wedlock^  con- 
formably with  the  etymoloOT  of  the  term  as  implying  a 
connection  with  religious  rites/'^  ''The  term  'Patni' 
(wife),  anomalously  derived  from  '  Pati*  (husband),  is  em- 
ployed when  connection  with  sacrifices  (meaning  religious 
rites)  is  indicated/'^ 

Apastamba  says : — ''  A  partition  does  not  take  place  be- 
tween a  wife  and  her  lord.  From  the  time  of  taking  her  in 
marriage,  her  aid  in  all  acts  is  required,  as  well  as  her  parti- 
cipation in  the  pure  and  impure  fruits  of  action,  and  A^ 
concurrence  in  the  receipt  of  wealth :  sages  do  not  deem  it 
a  theft,  if  a  gift  be  made  by  a  wife  for  a  fust  cause,  during 
the  absence  of  her  husband.^ 

Now  let  us  see  how  far  the  oneness  of  husband  and  wife 
serves  for  civil  purposes.  Although  the^  sage  Datta  has 
said  :  ''  Wealth  common  to  the  married  pair,^'*<*  yet  such  is 
not  always  the  case.  In  allusion  to  the  above  and  some  other 
like  texts,  the  author  of  the  Mitdkshard  says : — ''  As  respects 
the  wife's  ownership  in  the  property  of  her  husband,  it 
consists  in  this  that — '  If  she  rnake  a  gift  which  is  indis- 
pensably necessary,  expend  money  in  periodical  ceremonies^ 
in  entertaining  guests,  and  so  forth,  while  her  husband  is 
absent,  such  ownership  will  save  her  from .  the  guilt  of 
theft  •/  so  say  Manu  and  the  rest/'  Such  also  is  the 
prevalent  practice ;  and  not  what  is  signified  by  the  wording 
of  the  text  in  question  ;  as  otherwise,  the  wife  would  have 
been  required  to  join  at  every  alienation  of  the  property  made 
by  the  husband.  Then  as  respects  the  wife's  separate  pro-^ 
perty  (stri-dhan),  the  husband  has  no  interest  whatever 
in  what  constitutes  her  aoudayika  strC-dhan.  Thus 
KatyAyana  : — "That  which  is  received  by  a  married  woman 
or  a  maiden  in  the  house  of  her  husband  or  of  her  father^ 
from  her  husband  or  from  her  parents,  is  termed  the  gift  of 
her  affectionate  kindred.  The  independence  of  women, 
who  have  received  such  gifts,  is  recognized  in  regard  to 
that  property ;  for  it  was  given  by  their  kindred  to  soothe 
them,  and  for  their  maintenance.  The  power  of  women  over 
the  gifts  of  their   affectionate   kindred  is  ever  celebrated, 

6  A  text  of  the  Garura-^ur&na  cited  in  the  Ekadishi-kUtwa,  page  52. 

7  Mil,  In.,  Chap.  11,  §  5.  8  Smri.  Chan,,  Chap.  Xl^Sect.  i,  Q.  9. 

9  CoUb,  Dig.  Vol.  Ill,  pp.  27,  28. 
10  Vide  Colth,  Dig.,  Vol  III,  p.  488. 
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both  in  respect  of  donation  and  of  sale  accordinp^  to  their 
pleasure^  even  in  the  case  of  immoveables.  Neither  the 
husband,  nor  the  son,  nor  the  father,  nor  the  brothers,  can 
assume  the  power  over  a  woman^s  property  to  take  it  or  to 
bestow  it.  If  any  one  of  these  persons  by  force  consume 
tiie  woman's  property,  he  shall  be  compelled  to  make  it 
good  with  interest,  and  shall  also  incur  a  fine.  If  such 
person,  having  obtained  her  consent,  use  the  property 
amicably,  he  shall  be  required  to  pay  merely  the  principal 
when  he  becomes  rich.  But,  if  the  husband  have  a  second 
wife,  and  do  not  show  honor  to  his  first  wife,  be  shall  be 
compelled  by  force  to  restore  her  property,  though  amicably 
lent  to  hiuL  If  food,  raiment  and  dwelling  be  withheld 
from  the  woman,  she  may  exact  her  own,  and  take  a  share  (of 
the  estate)  with  the  co-heirs.''*  The  husband  has  no  owner- 
ship also  in  the  inherited  property  of  his  wife,  though  in  a 
bmine  or  other  distress,  or  for  the  performance  of  a  religious 
act,  indispensably  necessary,  the  husband  can  take  his  wife's 
stri'dhan  of  any  description.f 

It  is  only  the  property  which  a  woman  obtains  from  any, 
other  than  the  family  of  her  father,  mother,  or  husband, 
and  that  which  she  earns  by  the  exercise  of  an  art,  that  her 
husband  is  entitled  to  take  even  without  distress.*  And  to 
the  wealth  thus  earned  by  one's  wife,  the  commentators 
have  restricted  the  application  of  the  following  text :  "  Three, 
persons,  a  wife,  a  son,  and  a  slave,  are  declared  in  general  to 
have  no  wealth  exclusively  their  own :  the  wealth  which 
they  may  earn,  is  regularly  acquired  for  the  man,  to  whom 
they  belong."^  Kull6ka-Bhatta,  therefore,  in  expounding 
the  text  of  Manu,-"  The  husband  is  even  one  person  with  his 
wife,"*  has  very  properly  added  to  it — "  For  all  domestic 
and  religious,  not  for  all  civil,  purposes ;"  and  Sir  William 
Jones,  to  his  translation  of  the  above  text  of  Maku,  has,  by. 
way  of  inuendo,  added  the  above  exposition  of  Kull^ka-* 
Bhatta.  See  the  italicised  words  at  the  end  of  the  text  in 
question. 

DuTiss  OF  Husband  and  Wife. 

"  I  will  now  propound  the  immemorial  duties  of  man 
and  woman,  who  must  both  remain  firm  in  the  legal 
path,  whether  united,  or  separated."^ 

A  wife,  given  by.  the  gods,  who  are  named  in  the  bridal    ^^^  ^^^* 
texts,  let  the  husband  receive  and  support  constantly,  if  she  be  h^^^e. 

•  See  the  ChApter  on  SM-dhMh.  t  Vide  Prooedente,  page  400. 

1  MAKU,  €hH».  YIU,  r.  416.  2  Chap.  IX,  v.  40,  aiready  cited. 
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TirtooaSj  tbougfa  he  married  her  not  from  inolinaiioii : 
such  conduct  wQl  please  the  gode.'  Manu  dedaied^  that 
a  motiier  and  Catber  in  their  old  ape^  a  virtnoos  wife,  aad 
an  infant  ecm^  mnfit  be  maintained,  even  thongh  doing;  a 
hundred  times  that  which  ought  not  to  be  done/'*  "  Peqse- 
toated  offspring,  and  heavenly  abode,  are  obtained  through 
ft  son,  a  gprandson,  and  a  great-grandson ;  thereEore,  sboold 
virtuoos  wives  be  respected^  cherished,  and  well  guarded/'^ 
^  When  good  women,  united  with  husbands  in  expectation  o£ 
progenv,  eminently  fortunate  and  worthy  of  reverence, 
irra^te  the  houses  of  tbeir  lords,  between  them  and  god- 
desses of  abundance,  there  is  no  diversity  whatever.*  Mar* 
ried  women  must  be  honored  and  adomea  by  their  fethers 
and  brethren,  by  tbeir  husbands,  and  by  the  l^^hren  of  their 
husbands,  if  they  seek  abundant  prosperity/' ^ 

Duties  of  s     Him,  to  whom  her  father  has  given  her,  or  her  brother 
fauibADd    ^^  ^^^  paternal  assent,  let  her  obsequiously  honor,  while 

"*  '  he  lives;  and  when  he  dies,  let  her  never  neglect  him. 
Though  inobservant  of  approved  usa^s,  or  enamoured  of 
another  woman,  or  devoid  of  good  quahties,  yet  a  husband 
must  be  constantly  revered  as  a  god  by  a  virtuous  wife.  No 
sacrifice  is  allowed  to  women  apart  from  their  husbands,  no 
religious  rite,  no  fasting :  as  far  only  as  a  wife  honors  her 
lord,  so  far  is  she  escalted  in  heaven.  She  must  always  live 
with  a  cheerful  temper,  with  good  management  in  the  affairs 
of  the  house,  with  great  care  of  the  household  furniture, 
and  with  a  frugal  Imnd  in  all  her  expenses.*  Dwelling 
in  a  house,  a$  a  householder^  is  practised  for  the  sake  of 
happiness,  and  that  happiness  depends  principally  on  the 
wife ;  she  is  indeed  a  wife,  who  is  attentive  to  precept, 
obedient  to  command,  and  obsequious  to  her  lord  ;  who  never 
speaks  unkindly,  who  is  careful  in  household  management, 
virtuous,  and  prolific :  a  woman  endued  with  such  qualities^ 
fs  no  doubt  a  goddess  of  abundance.  She  whose  temper 
id  cheerful,  who  is  ever  attentive  to  her  place,  respectful  and 
affectionate  to  her  husband,  is  truly  a  wife;  anyotiieris 
useless.*  An  affectionate  well-wisher  to  her  lord,  strict  in 
her  conduct^  keeping  her  senses  in  subjection,  she  acquires 
renown  in  this  world,  and,  after  her  death,  the  highest 
abode.  ^^  But  she  who  is  faithful  to  her  lord,  from  the  mo- 
inent  when  she  is  given  in  marriage,  through  the  whole  period 

B  MA1I0,  OOiA^  IX,  «•.  1,  95.  4  CoJc6.Dig.,yol.m,p.40«. 

6  TlnriVALKTA,  2  I>?g;.,  4oa  6  MAHtr,  Chap.  II,  v,  26. 

7  Mahu,  GhA^  III,  V.  55.  8  UaIW,  Chkp.  T,  vi.  150, 151, 154, 155. 

9  Daxbra  died  io  2  Dffif.,  410,  411. 
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d  \m  K€e»  aoquirag  the  same  abode  with  her  husband,  even 
18  ABUNDHAn  attained  a  hsamiUy  matmon.^  While 
A»,  who  slighta  tiot  her  lord,  but  keeps  her  mind,  speech, 
tnd  body,  devoted  to  him,  attains  his  heavenly  mansion, 
md  by  good  men  is  called  $Mhwi  or  viHuous.*  Depend* 
me,  attendance  on  her  hnsbaad,  aid  in  his  religions  oere- 
moniee,  Tespeetfnl  befaavioar  to  tboee  who  are  entitled  to 
veneration  from  him,  hatred  to  those  who  bear  enmity  to 
kin,  no  ill-will  towards  him,  constant  complacency,  attention 
to  his  business^  are  the  duties  of  women.*  YisHinj  after 
t)remi8ing  '  duties  of  women  '/^-^Accompanying  of  her 
Irasband,  reverence  of  his  father,  of  spiritual  parents,  of 
deities  and  guests,  great  cleanliness  in  regard  to  the  domee* 
tie  furniture,  and  care  of  the  household  vessels ;  avoiding 
the  use  of  philters  and  charms,  attention  to  auspicious 
customs,  austerities  after  the  death  of  her  husband,  no 
fr^uenting  of  strange  houses,  no  standing  at  the  door 
tit  window,  dependence  in  all  afbirs,  subjection  to  her  father, 
husband,  and  son,  in  childhood,  youth,  and  age :  eueh  &r6 
the  duties  of  a  woman.*  The  production  of  children,  the 
nurture  of  them  when  produced,  and  the  daily  superinten- 
dence of  domestic  affairSi  are  pecuUar  to  the  wife.^ 

Day  and  night  must  women  be  held  by  their  protectors  Betiraint  of 
in  a  state  of  impendence;  but  in  taw/ml  and  ivmoeent  leciea-  ^^''  ^^^^^* 
tions,  tiiou^h  rather  addicted  to  tfatem,  they  may  be  left  at 
their  own  msposal.  Their  fathers  protect  them  in  childhood ; 
their  husbands  protect  tiiem  inyout^;  their  sons  protect 
them  in  age:  a  woman  is  never  fit  for  independence. 
Women  must,  above  aU,  be  restnined  from  the  snudlest  illicit 
gratification;  for,  not  being  thus  restrained,  they  bring 
ionow  on  both  families.-^Let  hudbands  consider  this  as  the 
tapreme  law,  ordained  for  all  classes ;  and  let  them,  how 
iresi:  soetrer,  diUgeblty  keep  their  wives  mider  lawful  re- 
ItrictionB;  for  be,  who  preserves  his  wife  J)rom  mee, 
preserved  his  ofiEspring  from  eu9pieio%  cf  bakardg,  his 
ancient  usages  from  negleet,  his  family  frmn  dUgraee^ 
fahnself  from  angui»h,  and  his  duty  from  vioUdion.^^iio 
tean,  indeed,  can  wholly  restrain  women  by  violent  meaBures ; 
but^  by  these  expedients,  th^  may  be  Mstrained:—* 
'^  Let  the  husb&nd  keep  his  wife  employed  in  the  collection 
aiidegcpeiiditureof  wealtii,in  purification  and  fi^ialedutf, 
in  the  preparation  of  diuly  food,  and  ikie  superintendence 
of  household  utensils. — By  confinement  at  homcj  even  under 

I       ■         I  II  I  I  III  I      I  i     n  ■■■■!>>  Ill  ,       , 

1  IfAiru. 8ee  Ookb.  Dig.,  VbLII,  p.  442. 
S  IfAHU,  Obap.  V,  V.  165.  3  DiULA.  OM.  Dies  ▼ok  II,  p.  428. 

4  Vide  CqM.  JDig.,  YqI  II,  p.  426.  5  Xahv,  CImp*  IX,  t.  V. 
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affectionate  and  observant  g^oardians^  they  are  not  secure ; 
but  those  women  are  traly  secure,  who  are  guarded  by  their 
own  good  inclinations. — Drinking  8piriitu>us  Zt^uor,  asso- 
ciating with  evil  persons,  absence  from  her  husband,  rambl- 
ing abroad,  unseasonable  sleep,  and  dwelling  in  the  house 
of  another,  are  six  faults  which  bring  infamy  on  a  married 
woman/'— Manu,  Chap.  IX,  vs.,  1—8,  5—7,  &  10—18. 

Reciprocal      "  In  whatever  family  the  husband  is  contented  with  his  wife, 
dutiM  of  the  and  the  wife  with  her  husband,  in   that  house  will  fortune 


married 
couple. 


be  assuredly  permanent.  ^ — Let  mutual  fidelity  continue 
till  death  -/'  this,  in  few  words,  may  be  considered  as  the 
supreme  law  between  husband  and  wife. — Let  a  man  and 
woman,  united  by  marriage,  constantly  beware,  lest,  at  any- 
time disunited,  they  violate  their  mutual  fidelity. — ^Thus 
has  been  described  to  you  the  law,  abounding  in  the  purest 
affection,  for  the  conduct  of  man  and  wife.*— It  is  a  crime 
in  them  both,  if  they  desert  each  other,  or  if  they  persist  ia 
mutual  altercation,  except  in  the  case  of  adultery  by  a  guard- 
ed wife.^ 


Duty  op  the  Husband  GoiNa  abroad  to  his  Wipe, 
AND  OF  HIS  Wipe  to  Him. 

Vyavoitkd.  240.  A  husband  going  abroad  is  to  assare  a  fit 
maintenance  to  his  wife,  but  even  if  he  live  abroad 
without  settling  her  maintenance,  she  cannot 
desert  him,  nor  is  she  warranted  to  act  so  that  it 
may  render  her  fit  to  be  deserted.* 

Authority.  Manu  : — Should  a  man  have  business  abroad,  let  him 
assure  a  fit  maintenance  to  his  wife,  and  then  reside  (for 
a  time)  in  a  foreign  country ;  since  a  wife,  even  though 
virtuous,  may  be  tempted  to  act  amiss,  if  she  be  distres^ 
by  want  of  subsistence. — While  her  husband,  having  settled 
her  maintenance,  resides  abroad,  let  her  continue  firm  in  reli- 
gious austerities ;  but,  if  be  leave  her  no  support,  let  her  sub- 
sist by  (spinning  and  other)  blameless  arts. — If  he  Uve 
abroad  on  account  of  some  sacred  duty,  let  her  wait  for  him 
eight  years ;  if  on  account  of  knowledge  or  fame,  six ;  i£ 
on  account  of  pleasure,  three :  (after  those  terms  have  expired^ 
she  must  follow  him). — Chap.  IX,  V8.  74—76. 


1  Ma9U,  Chap.  Ill,  V.  60.  2  Manu,  Chap.  IX,  v$,  101—103. 

8  NiCfiADA,  2  Dig.,  415. 

•  Vide  Coleb.  Dig.,  VoL  II,  pp.  484,  472, 4  386;  and  Stnk  KL.,  VoL  I, 
ptge  46. 
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A  hufiband  absent  on  aooonnt  of  some  sacred  daty^  such 
as  executing  the  command  of  his  spiritual  preceptor^  or  the 
like,  must  be  expected  by  his  wife  during  eight  years ; 
after  that  term  has  expired,  his  wife  must  follow  him^  as 
directed  by  Vashishtha,* — Vivdda-bhangdmava. 

Vashishtha: — ^The  wife  of  a  husband  who  lives  abroad,   Authority^ 
must  wait  for  him  eight  years ;  after  that  period  she  must 
follow  him,  (giving  notice  thereof  to  five  persons).''*— /bid^ 

For  what  Fault  a  Wipe  may  lawfully  be  dbsbrtbd. 

241.  Marriage  properly  contracted  by  the  per-   ^y«^«*^ 
formanee  of  the  nuptial  rites,  is  indissoluble,   and 

the  reciprocal  relation  of  the  married  pair  endures 
even  after  the  natural  death  of  one  or  both  of 
them.f 

Manu  : — ^Neither  by   sale  nor  desertion  can  a  wife  be  Authority, 
released   from  her  husband :  thus  we  fully  acknowledge  the 
law  enacted  of  old  by  the  lord  of  creatures. — Chap.   IX, 
verse  46.    Nevertheless, — 

242.  A  husband  may  desert  his  wife,  for  a  time  ^y««'««*^' 
or  for  ever,  on  account  of  her  being  wicked,  addict* 

ed  to  brawls,  to  drinking  spirituous  liquors, 
wasting  or  embezzling  all  his  property,  following 
her  own  will,  or  departing  in  wrath  on  account  of 
supersession ;  or  for  being  insane,  afflicted  with  a 
lasting  or  incurable  disease,  blemished,  previously 
deflowered,  barren,  degraded  from  her  class,  or  dis- 
loyal, or  for  destroying  an  embryo,  attempting  the 
life  of  her  husband,  or  the  like. 

Manu  : — She,  who  neglects  her  lord,  though  addicted  to  Authority. 
gaming,  fond  of  spirituous  liquors,  or  diseased,  must  be 
desert^  for  three  months,  and  deprived  of  her  ornaments 
and  household  furniture. — For  a  whole  year  let  a  husband 
bear  with  bis  wife,  who  treats  him  with  aversion ;  but,  after 
a  year,  let  him  deprive  her  of  her  separate  property,  and 
cease  to  cohabit  with  her. — Even  though  a  man  have  married 
a  young  woman  in  legal  form,  yet  he  may  abandon  her,  if 
he  find  her  blemished,  afflicted  with  disease,  or  previously 
deflowered,  and  given  to  him  with  fraud. — If  a  wife,  legally 


Fide  Cdcb.  Dig.,  Vol.  II,  pp.  414,  428  k  472. 
t  See  Post  p.  411,  412  and  caUe,  pp.  80r-d3. 
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snperaededi  thall  deptri  in  wntii  from  the  houaei  she  must 
eiUier  iiurtaaUy  be  ocmfined,  or  ahtndoneJ  in  tlM  i^eeence 
of  the  whole  famUy.-- Chap.  IX,  m.  72^  77,  78,  &  88. 

Authority.  Dbvala  : — ^A  man  may  exclude  from  his  bed,  or  from 
pilgrimage  (for  the  term  is  explained  in  both  senses)  >  a 
wifo  who  is  afflicted  with  leprosy,  degpraded  from  her  class, 
barren,  or  insane,  whose  courses  are  stopped,  or  who  is  wiok« 
ed;  but  he  may  not  exclude  her  from  all  hxmaa9B,^^FMda* 
bhang&mava* 

Authority.  HlRfTA :— «A  man  should  avoid  her  who  biis  destroyed  an 
embryo,  has  criminally  conversed  with  a  man  of  low  class, 
with  a  pupil,  or  with  a  son,  is  addicted  to  drinking  or  to 
brawls,  or  who  wastes  property  or  (stores  of)  graiu.^ — Ibid. 

Authority.  Manu  : — ^That  a  woman  who  foUows  her  own  will  shonld 
be  forsaken,  is  ordained  by  the  law;  but  let  bo  man  slay  his 
wife^  or  mutilate  her  person.  Vivaswat  declared  tkat  a 
woman  wilfully  disloyal  should  be  forsakeu,  not  slain,  nor 
disfigured;  a  man  should  avoid  l&e  slaughter  of  a  woman.* 

Authority.  Vashishiha  i^^Ytom  connubial  intercourse,  &om  pilffrim* 
age,  from  what  pertains  to  acts  of  religion,  these  four,  wtmld 
be  rejected,  (namely,)  one  who  yields  herself  to  her  hus- 
band's pqpil,  or  to  bis  spiritual  parent,  aad  especiidly  one 
who  attempts  the  life  of  her  lord,  or  who  converses  with 
the  vilest  (of  men).^«<^26u{« 

Authority.  NAbada  :<^-Let  a  man  banish  from  his  house  a  wife  who 
embeszles  all  (his)  wealth  under  pretence  of  female  pro- 
perty, or  who  procures  an  abortioD,  or  who  wbhes  tibe  death 
of  hex  busband.^-^/&Mi, 

Authority.  YiiNAVALKTA : — IVom  disloyalty  in  tkought  a  woman  mi^ 
be  purified  by  her  coarses ;  but  in  case  of  conception  by  un- 
lawful  commerce,  desertion  is  enjoiped  by  law ;  and  so  in 
the  case  of  her  destroying  an  embryo,  or  slaying  her  husband, 
or  committing  any  sin  in  the  first  degree.* — Ibid. 

The  Jfai^Aarota  :--^hould  her  busband  diyorcet  • 
woman  to  be  wholly  addicted  to  charms  and  philters,  let 
him  shun  her,  as  he  would  a  serpent  whic^  bad  crept  into 
bis  house.*— /Wd. 

vyavattiii.  243-  Wlthout  any  of  the  faults  recognised  bv 
the  law,  as  above,  a  wife  most  not  be  deserted* 

*See  OM. IHg^  Vol  II»pp.  41^  421-4236  429. 
tTheorigi]udofUi0Word<*duroi!oe''iB'«ty4M»"  wfaiofa  does  not  stgni^ 
divorce  in  the  aenae  in  which  it  is  undentood  in  the  Boglish  lew,  as  auch  » 
thing  is  onkaown  to  HJadA  taw,  but  aim^y  deaeiiioii  lor  a  tima  or  for  eter. 
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Ha  who  deserts  a  good  or  faultless   wife^  must  be 
brought  td  his  duty  by  the  ruling  powei^,  or  com- 
pell^  to  pay  a  third  of  his  wealUij  or^  if  poor^  to 
proTide  a  maintenance  for  her. 
Vide  Precedents,  pages  401,  402. 

Detala  : — ^No  atonement  is  ordained  tot  that  man  who  Authority* 
forsakes   his  own  wife  throngh  delusion  of  mind,  deserting 
(her)  illegaUy ;  nor  for  him  who  forsakes  a  virtuous  son."^ 

NAbada  : — ^A  husband  who  abandons  an  affectionate  wife.  Authority* 
or  her  who  speaks  not  harshly,  who  is  sensible,  constant, 
and  fruitful,  shall  be  brought  to  his  duty  by  the  king  with 
a  severe  chastisement.'^ 

Vwdda-bhangdrnava. — A  husband  deserting  a  wife  endued  Authority. 
with  excelleiit  qualities,  to  connect  himself  with  another  wife 
and  so  forth,  incurs  a  severe  chastisement ;  that  is,  punish- 
ment of  a  thief:  for  on  the  subject  of  punishment  of 
robbery,  Vishnu  sayst — "The  mail  who  deserts  a  fault- 
less wife,  (shall   suffer  the  same  punishment)  .'^^ 

YijNAVALKYA.— He  Who  forsakcs  a  wife,   though  obedient  Authority* 
to  his  commands,  diligent  in  household  management,  mother 
of  an  excellent  son,  and  speaking  kindly,  shall  be  compelled 
to  pay  the  third  part  (of  his   wealth),   or,   if  poor  (a),  to 
provide  a  maintenance  for  that  wife^^ 

(o) '  K  poor,  maintenance,^— that  is,  (the  ruling  power) 
should  make  him  provide  food,  raiment,  and  the  like. — MiU 
Achd.,  p.  13. 

Miiru.— But  she,  who  is  averse  (b),  from  a  mad  husband.  Authority* 
or  a  deadly  sinner,   or  a  eunuch,  or  one    without  manly 
strength,  or  one  afflicted  with  such  maladies  as  punish  crimes 
(c),  must  neither  be  deserted,  noi:  stripped  of  property.*— 
Chap.  IX.  V.  79. 


(h)  'Who  is  averse'- 
BhattJL* 


^that  is,  who  attends  tiot. — Kulli^KA^  fizplanation. 


Aversion  from  a  husband.] — Want    of    diligent  atten-  Explanation, 
tion,  not  absolute  desertion.* — Jagak-nAtha. 

(c)  Afflicted  with    such  maladies  as   punish   crimes.] —  ExplanaUon. 
Afflicted  with  leprosy  or  a  similar  sinful  disease. — See  the 
Chapter  treating  of  Exclosioti  from  Inheritance. 


Vide  C9i^.  Dig.,  YoL  U,  pp.  m,  413,  iU,  m. 
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What  Husband  may  be  desbrted. 

vyavoMtu.       244.    A  Wife  may  desert  her  husband  when  he 
is  an  outcast,  degraded,  or  civilly  dead.* 
Vide  Precedents,  pages  401,  402. 

Authority.  Srimat-hMgovata, — A  husband,  who  is  not  an  ontcast, 
should  not  be  forsaken  by  women  desirous  of  happiness  in 
another  world.* 

Conclunon.  It  being  said  that  a  husband,  who  is  not  degraded,  should 
not  be  forsaken,  it  is  implied  that  it  is  not  incompetent  to  a 
wife  to  desert  her  husband  when  degraded. 

Authority.  Devala  adds  certain  other  circumstances  under  which  also, 
according  to  him,  a  wife  may  desert  her  husband.  They 
are  as  follow  : — "  A  husband  may  be  forsaken  by  his  wife, 
if  he  be  an  abandoned  sinner  (c2),  or  a  heretical  mendicant, 
or  impotent,  or  degraded,  or  afflicted  with  phthisis  (e),  or  if 
he  have  been  (long)  absent  in  a  foreign  country^'  (/  ).t— 
Vivada-bhangdmava. 

Explanation.  (^)  Abandoned  sinner.]  Expelled;  in  the  legal  form, 
from  virtuous  intercourse,  t — Ibid. 

Explanation.  («)  Afflicted  with  phthisis.]  Suffering  under  the  disease 
called  phthisi8.t— The  Ratndkara.     See  Ibid. 

Explanation.  ^/^  K  he  be  absent  in  a  foreign  country.]  If  he  have 
gone  to  a  foreign  region.f 

Authority.  ParAshaka  : — '""If  the  husband  be  missing,  dead,  quit  the 
condition  of  a  householder,  be  impotent,  or  degraded, — in 
(any  of  )  those  five  calamities,  it  is  lawful  for  a  woman  to 
have  another  husband.^^J 

Conclusion.  Thus  FarA  SHABA  having  declared  it  lawful  for  a  woman  to 
take  another  husband  in  case  her  (former)  husband  be  in  one 

•   Vide  Coleb.  Dig.,  Vol.  II,  pp.  418,  470,  and  Poet^  p.  211. 
Sir  William  Macnaghten  says, — **  Insanity,  impotence,  and  degradatioo, 
are,  perhaps,  the  only  circumstances,  onder  which  her  (a  wife's)  desertion  of 
her  husbaud  would  not  be  considered  as  a  punishable  offence."    It  does  not^ 
however,  appear  from  any  text-book  that  a  husband's  insanity  is  a  justifiable 
ground  ifor  his  wife's  desertiug  him.    Tlie  text  of  Manu  (cited  in  Cole- 
brooke's   Digest^   Vol.   II,  p.   412),  which  is  referred  to  by  the  learned  writ- 
er as  authority  for  the  above  opinion,   speaks  of  avcnion  froiu  a  husband 
who  is  mad,  degraded,  a  eunuch,   impotent^   or  afflicted  with   leprosy  or  the 
like  disease;  and  Kull6ka-Bhatta  interprets  the  phrase  '  She  who  is  averse 
from  a  husband,'  by  '  She  who  attends  not  a  husband.'    Jagan-nXtha  (author 
of  the  original  of  the  aforesaid  Digest),  follows  KuLLtrsA,  and  thus  interprets 
the  phrase :  *  aversion'  '  want  of  diligent  attention,  not  absolute  desertion.' 
t  Vide  Coleb.  Dig.,  Vol.  II,  pp.  418  &  470. 
I  Chapter  IX,  verte  40. 
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of  the  said  circumstances^  then  a  fortiori,  it  must  be  inferred 
that  according  to  his  doctrine  a  woman  may  desert  her 
husband  when  so  circumstanced. 

The  opinion  universally  approved   of,  however,   is   that  a     Remarks, 
husband  who  is  degraded,  or   an   outcast,    may   be  deserted 
with  impunity. 

But  although  a  married   pair   can  desert  each  other  under    Remarks, 
the   circumstances    above   noticed,   yet  desertion   does   not 
render  their  marriage  dissolved ;  for  Manu  says: — "Neither 
by  sale  nor  desertion  can  a  wife  be  i-eleased  from  her  husband : 
thus  we  fully  acknowledge  the  law  enacted  of  old  by  the 
lord  of  creatures.^'     (Ante,  p.  207.)    Nor  is  the  marriage  dis- 
solved by  the  natural  death  of  either  of  them,  for  then   the 
person  surviving,  if  without  a  son,  must,  as  widow  or  widower 
of  the  deceased,  perform  the  funeral  obsequies,  and  continue 
to  offer   the   oblation  of  food  and   libation  of  water  to   the 
'manes  of  the  deceased  periodically  and  annually,  as  prescribed 
by  the  law,  and  if  there   be   a  son,   the   survivor  is   still 
enjoined  by   the  law  to  offer  the   libation  of  water  to  the 
manes  of  bis  or  her  deceased  consort.*     In  the  case  of  civil 
death  also,  the  relation  of  husband  and   wife  is  not  absolved, 
for  if    both  of  them  be   so  circumstanced,   they   are   still 
husband   and  wife ;  if  one  only,   he  or   she,   though   then 
separated  from,  or  deserted  by,  the  other,  can  join  the   other 
either   in  the  degraded   state  (in   which  case  they  both  are 
degraded  as  civiliter  mortutis),'f  or  after   being  purified   by 
eipiation :  on  the  other  hand,  the  person  who  was  not  civiliy 
dead,  can  join  the  other,  who  is  so,  sharing  his  or  her  fate  ; 
and  in  all  of  these  (latter)  three  cases,  the  dormant  relation 
is  revived.  But  the  circumstance  of  one  of  the  married  couple 
refusing  to  associate  with  his  or   her   degraded   spouse, J  or 
that  of  the  other  dying  in  the  state  of  degradation  unatoned 
for,  and  the  surviving  one  remaining  pure   at  that  time,  is 
the  only  one  that  causes  absolute  dissolution  of  their  marriap:e, 
or  the  relation  of  husband  and  wife ;  as  then,  and  then  only, 
ceases  entirely  all  connection  of  the  deceased  with  the   survi- 

•  See  arUe,  pages  30—33. 
^  Change  of  religtoo  in  either  spouse  effects  desertlQn  by  the  other,  &a  ' 

-'c>+od  spouse  is  regarded  by  t^e   Hlndd  law  as  degraded  or  civilly  d-  ^a 
^'rdingly,  it  has  been  held  in  Muchoo  v.  Arzoon  Sahoo  (5  W.  K.,  235)  bb.  . 
^^iidt  husband  7L:ohA»  been  repudiated  by  his  wife  on  his  couver.-;j(  n  tu 

-^tianity  caniu/t  i  lu  for  the.  reslitution  of  society. 

I  Act  XXI  of  lo66  has  provided  for  dissolution  oi  marr'age  when  ciU" 
sfcu^e  becomes  converted  to  Christianity.     It  authorize.  coDverted 

8ue  for  conjugal  society,   and  it  gives  the  latter  the  optiob  ■  .    .  ,-^eing  or  i 
fusing  to  cohabit  with  the  former,  and  in  the  case  of  refusal   o..    i..^    i^ound 
«f  change  of  religion,  the  law  directs  the  Court  to  declare  the  ^  aiiage  dis- 
Mved, 
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Tor^  who  in  that  case  is  not  to  perform  the  deceased's  faneral 
obsequies  nor  to  offer  periodically  and  annually  the  oblation 
of  food  and  libation  of  water  to  his  or  her  manes.  Tbos 
SniNEHA  and  liiKHiTA :— ''  Of  him  who  has  been  formally 
degraded,  the  right  of  inheritance^  the  funeral  cake^  and  the 
libation  of  water,  are  extinct/'— The  Brahma-purdna,  too, 
says :  "  Of  degraded  persons  there  shall  be  no  cremationj  nor 
funeral  sacrifice,  nor  gathering  of  their  bones/'^^ 

ConclusioTL  Thus  the  circumstance  of  one  of  the  married  couple  re- 
fusing to  associate  with  his  or  her  degraded  spouse,  or  the 
other  dying  in  the  state  of  degradation  attended  with  lose 
of  caste  unredeemed  by  penance,  is  the  only  one  which  would 
be  tantamount  to  divorce,  provided  the  surviving  consort  oan 
be  allowed  to  marry. 

Bemark,  Among  the  low«caste  Hindus,  perpetual  separation  between 
husband  and  wife  is  effected,  and  they  are  allowed  to  marry 
others  by  the  caste-brethren ;  but  this  is  done  according  to 
the  usage  of  the  country  or  caste,  and  not  according  to  the 
Shdstra. 

Vide  Precedents,  pages  398,  400, 


Adultery. 

vyamtu.  Adultery  is  a  criminal  offence^  not  a  civil  one. 
Consequently, — 

Vyavoiihd.  245.  An  action  for  damages,  brought  by  fhe 
husband  of  the  adulteress,  against  the  adulterer, 
will  not  lie ;  but  an  action  by  him  is  cognizable, 
if  brought  for  punishment  of  the  adulterer,  t 

vyavoMthd.  246.  The  ruling  power,  however,  can  impose 
a  pecuniary  fine  with  or  without  corporal  punish* 
ment  according  to  peculialpircumstances.f 

Vide  Precedents^  pages  403,  404, 

The  effects  of  adultery  will  be  seen  in  the  Chapter  treatingf 
of  Exclusion  from  Inheritance, 


t 


See  Cfoldt  Dig.,  Vol.  Ill,  pp.  800  and  819. 
t  See  Macn.  H.  L.,  Vol  I,  p.  01, 
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CHAPTEB  n. 

ON  STRI'.DHANA  OR  WOMAN'S  SEPARATE  PROPERTY. 


SECTION   I. 

On  the  DIFFBBBNT  DsSCRIPTIONS  op  STBi-DHANA. 

247.  Property  given  to  a  woman — ^before  the  vywatihd. 
nuptial  fire  (adhyagni), — ^in  the  bridal  procession 
{adhydvdh€mika)y — on  her  husband's  espousal  of 
another  wife  (ddhivedanika),  property  given  her  after 
marriage  (called  anwddheya  or  gift  subsequent)^ — 
property  given  in  token  of  love  {pHtirdatta)^ — 
properly  given  by  her  father  or  his  relatives,  by  the 
mother  or  her  relatives,  by  the  husband  or  his 
relatives  {souddyika  or  handhu-datta) ; — ^property 
gained  by  loveliness ; — her  subsistence,  ornaments, 
fee  or  perquisite  {shulka)^  gains,  and  whatever  is 
given  to  the  husband  intending  the  benefit  of  the 
woman — are  (her)  stri-dhana  or  separate  property. 

Vide  Precedents,  pages  403 — 421. 

Manu  and  EItyIyana  :— What  was  given  before  the  Authority, 
nuptial  fire,  what  was  presented  in  the  bridal  procession, 
what  has  been  conferred  on  the  woman  through  affection, 
and  what  has  been  received  by  her  from  her  brother,  her 
mother^  or  her  father,  are  denominated  the  six-fold  property 
(1)  of  a  woman.* 

NiaADA  : — ^What  was  given  before  the  nuptial  fire,  what    Authority, 
was  presented  in  the  bridal  procession,  ber  husband's  dona- 
tion (a),  and  what  has  been  given  bvher  brother  or  by 
either  of  her  parents,  is  termed  the  six-fold  property  (1)  of  a 
woman.*  

AnnotationB. 

(1)  The  eDumeration  of  six  sorts  of  womau's  property  by  Manu 
[as  above]  is  intended  not  as  a  restriction  of  a  greater  number,  but 
as  a  denial  of  a  less.— J^t^.  In.,  Chap.  II,  Sec  xi,  §  4. 

Six  kinds  of  property  means  that  there  cannot  be  a  less  number. 
Vu  (M,  p.  267. 

Siw-foldiB  here  waed  in  order  to  prevent  [its  reduction  to]  a 
smiUer  number,  [a  position]  which  is  borne  out  by  the  word  "  other'* 
in  the  following  text  of  TIjitavalkta  :  '*  What  was  given  to  a 
woman  by  the  father,  the  mother,  the  husband,  or  a  brother,  or 


'  J>(i,  BU.,  Chap.  IV*  Sect,  i,  §  i.    X>4,  JTro,  Sontg.^  Chap.  U,  3eot»  i,  8 1* 


Digitized  by 


Google 


214 


VYAVASTHi  -DAEPANA 


Defiuition.  fa)  "  Her  husbaud'g  donation  {daya)''  is  wealth  given  (daiia) 
to  her  bj  her  husband ;  (not,  as  the  word  might  be  supposed  to 
signify,  the  heritage  of  her  husband).  ForMANU  and  others  notice 
that  which  is  given  (datta)  to  her  by  him,  without  mentioniDg 
his  donation  (ddya),  and  NArada  specifies  donation  {d&ya)  with- 
out any  separate  notice  of  (that  which  is)  given  (datta).  In  other 
instances  also,  '  husband's  donation'  is  used  for  wealth  given  by 
the  husband.  Thus  EItyAtana  says:  ''Let  the  womau  place 
her  husband's  donation  as  she  pleases,  when  he  is  deceased  i 
but,  while  he  lives,  she  should  carefully  preserve  it,  or  else  [if 
unable  to  do  so]  commit  it  to  the  family."  So  the  text  of 
Vtasa,  concerning  the  limits  of  the  value  which  may  be  given 
by  her  husband,  [exhibits  the  same  term]  :  "A  present,  amount- 
ing to  two  thousand  (panas)  at  the  most,  may  be  given  to  a 
woman,  out  of  the  wealth ;  and  whatever  property  is  given  to 
her  by  her  husband,  let  her  use  as  she  pleases." — Dd.  Bhd., 
Chap.  IV,  Sect,  i,  §  7. 

Remark.  Here  the  number  six  must  not  be  considered  b»  restric- 

tively  used ;  since  it  will  be  hereafter  declared  that  woman's 
peculiar  property  is  of  many  descriptions. — Z)d.  Kra.  Sang*, 
Chap.  II,  Sect,  ii,  §  2. 

This  will  appear  from  some  of  the  following  texts : — 
Authority.  ViSHNu : — "  What  has  been  given  to  a  woman  by  her 
father,  her  mother,  her  son,  or  her  brother,  what  has  been 
received  by  her  before  the  nuptial  fire,  what  has  been 
presented  to  her  on  her  husband's  espousal  of  another  wife  (6), 
what  has  been  given  to  her  by  kindred  (c),  as  well  as 
her  perquisite  {d),  and  gift  subsequent  («),  are  a  woman'd 
separate  property. 

Explanation.  (hj  Wealth  which  is  given  to  gratify  the  first  wife  by  a  man 
desirous  of  marrying  a  second,  is  a  gift  on  the  second  marriage ; 
for  its  object  is  to  obtain  another  wife  (with  the  assent  of  the 
first).— Z>d  £hd,,  Chap.  IV,  Sect,  i,  §  14. 

Exposition.  ^c,«J  The  term  *  kindred,'  in  the  (above)  text  of  Vishnu,  intends 
maternal  uncles  and  others :  for  the  father  and  the  rest  are 
specified  by  the  appropriate  tei-ms.  But  by  the  word  '  kindred' 
(in  the  other  texts  regarding  strirdkana^)  her  father  and  mother 
are  denoted.  Hence  the  meaning  is  this ;  anything  received 
8vb9€qu€wUy  to  the  marriage,  from  (maternal  or  pateiiial  undes 
or  other)  persons  who  are  related  through  the  father  or  the 


Annptatlons. 


received  by  her  at  the  nuptial  fire  [adhyagni]^  or  pi>e8eiited  on 
her  supersession  [Mhiveduvika\  as  also  any  other  [separate  acquisi- 
tion], is  denominated  a  womai^'s  property.—  Vyav^  Ma^,  Chap.  I V, 

Sect.  X,  §  2. 
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mother,  or  from  iliose  two  parents  themselves;  or  so  received 
from  the  husband,  or  from  his  family,  namely,  her  father-in-law 
and  the  rest;  is  a  gifl  subsequent  ( anwddhe^aJ.See  Dd.  Bha., 
Chap.  IV,  Sect,  i,  §  3. 

KAtyAyana  : — '*  What  is  given  to  women  at  the  time  of  Authority, 
their  marriage  (/ ),  near  the  nuptial  fire,  is  celebrated  by  the 
wise  as  the  women's  peculiar  property  bestowed  before  the 
nuptial  fire.  That,  again,  which  a  woman  receives  while  she 
is  conducted  from  the  paternal  (abode  to  her  husband's  dwell- 
ing), is  instanced  as  the  separate  property  of  a  woman,  under 
the  name  of  gift  presented  in  the  bridal  procession/' (^)* 

(f)  *  The  time  of  their  marriage,' — that  is,  the    time  occupied    Exposition, 
hj  the  ceremony,  commencing  with  the  performance  of  the  funeral 
obsequies    for  departed   ancestors,    and     concluding   with   the 

(bride's)  aUiirvada  (t)ro8tration)  at  the  feet  of  her  husband. 
Property  received  during  this  time  is  denominated  youtdka  or 
joutaka  (marriage-present),  confoimably  to  the  meaning  of  the 
root  *ytt,  or  ju,^  which  signifies  to  mix,  and  the  mixture  here 
alluded  to,  is  that  which  results  from  the  union  by  marriage  of 
the  man  and  woman,  who  become  as  it  were  one  and  the  same 
body.  The  following  passage  of  scripture  which  declares: 
"  Her  bones  become  identified  with  his  bones,  flesh,  with  flesh, 
skin,  with  skin." — Dd.  Kra,  Sang.,  Chap.  II,  Sect,  ii,  §  3. 

(g)  Since  the  term  "  paternal"  is  derived  from  a  complex  expres-  Exposition, 
sion,  of  which   one  member  only  is  retained,  the  presents,  which 

she  receives  from  the  family  of  either  her  father  or  her  mother, 
while  she  is  conducted  to  the  house  of  her  husband,  are  gifts 
presented  in  the  bridal  procession.* 

KAtyAyana  : — Whatever  has  been  given  to  her  through  Authority, 
affection  by  her  mother-in-law  or  by  her  father-in-law,  or 
has  been  offered  to  her  as  a  token  of  respect,  is  denomi- 
nated an  affectionate  present  {priti^datta).  That  which  is 
received  by  a  nuurried  woman  or  by  a  maiden  in  the  house 
of  her  husband,  of  her  father,  from  her  brother,  from  her 
parents,  is  termed  gift  of  affectionate  kindred,  [soudayikd] . 
See  Hit,     Inh.,  Chap.II,  Sect,  xi,  §  5. 

YAjntavalkya  : — What    has    been   given    to  a   woman     Authority, 
(before  or  after  her  nuptials),  by  the  father,  the  mother,  the 
basband,  or  a  brother,   or  received  by   her   at   the  nuptial 
fire,  or  presented   to   her  on  her  husband's  marriage  to  an- 
other wife,  is  denominated  a  woman's  property/'* 


♦  Dd.  Bhd,,  Chap.  IV,  Sect,  i,  §  6,  6,  13.    See  Dd.  Kra.  ^an^r.jGhap.  II, 
Sect  i, !  2. 
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Definition.  KItyIyana  defines  a  '  gift  subsequent/— Wtat  has  beed 
received  by  a  woman  from  the  family  of  her  husband^  at  a 
time  posterior  to  her  marriage^  is  called  a  gift  subsequent ; 
and  so  is  that  which  is  similarly  received  from  the  family 
of  her  kindred  (A).  Whatever  is  received  by  a  woman  after 
her  nuptials,  eiUier  from  her  husband  or  from  her  parents^ 
through  ihe  affection  of  the  g^ver^  Bhbigu  pronounces  to 
be  a  gift  subsequent.* 

Exporition.  (hj  From  the  fieimily  of  her  kindred.] -Here  by  the  term 
*^  kindred"  her  father  and  mother  are  (also)  intended.  Therefore 
any  thing  received  after  the  marriage  from  persons  related 
through  her  husband,  such  as  her  fitther-in-law  and  others,  or 
from  persons  related  through  the  &ther  and  mother,  namelj, 
maternal  and  paternal  grandfathers,  is  tern^d  a  gift  subsequent 
Such  is  the  meaning  of  the  first  text ;  and  the  meaning  of  the 
second  text  is  that  any  thing  received  posterior  to  the  nrarriage, 
either  from  her  husband,  or  from  her  parents,  is  also  tei^ed 
a  gift  suhsequetU,* 

Auihority.  (rf)  KAttAyana  describes  the  perquisite  or  fee : — ''  What- 
ever has  been  received  as  a  price  of  workmen  on  houses, 
furniture,^  beasts  of  burden,^  milch  aninuds,^  amd  orna- 
ments, is  denominated  a  fee  or  perquisite.^ 

Authopty.  VyAsa  also :— That  which  is  given  to  bring  the  bride  tc 
the  family  of  her  husband  is  her  perquisite ;  which  is  given 
as  a  bribe  or  the  like,  that  she  may  cheerfidly  go  to  the  man-^ 
sion  of  her  lord. — Coleh.  Dig.,  Vol  III,  p.  570. 

Airthority.  KAtyAyana  : — Any  thing  which  i»  given  tc  a  woman  by 
the  mother  or  father  of  her  husband  in  token  of  affection, 
and  that  which  is  given  in  return  of  her  humble  salutations, 
is  called  wealth  gained  by  loveliness. — Ibid.y  p.  562. 

DsvALA:— Her  subsistence  (i),  her  omameirts,  her 
perquisite  (d),  and  her  gains  [Ubha{ji)'],  are  the  separate 
property  of  a  woman.  She  herself  exckisively  enjoys  it; 
and  her  husband  has  no  right  to  use  it,  unless  in  distress.f 

•  m,  Kra.  Sang.,  Cfhap.  II,  Sect  ii,  §  17, 20—22. 

(ly  '^timOnre,*— brtwtos,  Ac^Ibid.,  §  18. 

(2)  *£e(uU  of  &ttrdei»,'— buUockfl,  &o.^Ihid, 

(8)  '  MUck  <iiiima2i,'— milch  cows,  &o.— 2&ui,  p.  88. 

(4)  That  18  tenned  a  fee  (or  perquisite)  wEich  a  woman  receives- from  othen 
as  a  douceur  for  influenoiog  her  husband,  an  architect  or  othei'  descripUon 
of  artist,  to  expedite  the  completion  of  their  business,  such  as  the  con- 
struction of  a  house  or  other  kind  of  work.  It  is  the  price  in  fact  whidv 
she  receives  for  sending  her  husband  (to  the  employment). — Ibid.,  §  17. 

t  Coleb.  DS,  BKd.,  Chap.  lY,  Sect,  i,  §  15.  M.  Kra.  SBtng.^  Chap.  Uy 
8ectii,g  lOi 
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(0  ^^  Subsistence/^]  —  Food    and    raiment.  —  Dd,    Kra. 
Sang,,  Chap.  II,  Sect,  i,  §  16. 

01  Gains.] — Interest  on  loans   and  so  forth. — Commen-  Expianatioii. 
•wy  on  the  Ddya-hhaga  by  Ch6dA-mani,  SRi-KEisHNA,  and 

odiers. 

(j)  Grains.] — IVeasure  discovered,  &c. — B»f-KRiSHNA.  Vide  Explanaiioii. 
w  Kra.  Sang.y  Chap.  II,  Sect,  iv,  §  16. 

0)  Lciblui.'] — That  which  is  gained  is    '  Idbha.^ — {Labhya^  Explanation. 
teitildbIia.)-'Smri.  Chan.,  Chap.  IX,  Sect,  ii,  CI.  15. 

VriSA : — "  Whatever  is   presented  at  the  time  of  the     Authority, 
hnptials  (k)  to  the  bridegroom,  intending  [the  benefit  of  the 
bride,  (Z)]  belongs  entirely  to  the   bride,   and   shall  not  be 
fikred  by  kinsmen.''— Da.  Bhd,,  Chap.  IV,  Sect,  ii,  §  16. 

(i)  The  expression — ''  before  the  nuptial  fire,'*  occurring  in  Exposition* 
the  text  (of  KItyAyana)  before  cited  (p.  215),  and  that  *'at 
the  time  of  the  nuptials,''  in  the  text  above  quoted,  are  both 
illuBtrative.*  Since  whatever  is  delivered  in  the  hand  of 
the  bridegroom  intending  the  benefit  of  the  bride  becomes 
hers,  such  intention  must  therefore  be  considered  as  the 
foundation  of  her  property  therein.  The  mention  therefore 
of  ''the  bridegroom"  must  be  taken  figuratively,  for  wealth 
delivered  into  the  hand  of  any  other  with  that  intention 
would  equally  become  the  exclusive  property  of  the  bride^ — 
Da.  Kra.  Sang,,  Chap.  II,  Sect,  ii,  §  7. 

(0  Intending.]  Designing,  that  it  shall  appertain  to  the  Exposition; 
l)ride.  It  is  not  meant  that  the  property  becomes  hers, 
even  without  such  intention.  Accordingly  the  time  of 
nuptials  is  here  stated  illustratively,  and  not  as  the  sole 
motive.  For  the  will  of  the  giver  is  the  cause  of  property. 
So  the  following  authentic  text  does  not  specify,  that  it 
must  be  at  the  time  of  the  nuptials. — ''  What  is  presented 
to  the  husband  of  a  daughter,  goes  to  the  woman,  whether 
her  husband  live  or  die,  and,  ifter  her  death,  descends  to  her 
offspring."  Here  the  giver's  intention  is  not  specified, 
because  it  is  implied  by  tiie  word  ''daughter." — Dd.  Bhd., 
Chap,  ll.  Sect,  ii,  §  17. 

Apastamba: — Ornaments  are  the   exclusive  property   of     Authoritj, 
a  wife,  and  so  is   wealth   given  to  her  by  her  kinsmen  or 
friends,  according  to  some  (legislators)  .f 

Maku  and  Vishnu  : — Such  ornamental  apparel  as  women     Authority* 
wear  during  the  lives  of  their  husbands,  the  heirs  of  those 
nusbands  shall    not  divide  among  themselves;    they  who 
^vide  it  among  themselves  fall  deep  (into  sin)  .f 


*  Vide  Precedents,  pages  405. 
t  Coleh*  Dig.,  Vol  HI,  pp.  570,  671. 
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Authority.  The  whole  of  the  ornaments  worn  by  a  wife  with  the 
assent  (m)  of  her  husband  is  her  own  (property),  althoogh 
they  were  not  given  by  the  husband. — Medkdtithi  cited  by 
Baghu-nandana. — See  Da.  Ta.,  Sans.,  p.  41. 

Expowtion.  («»)  The  assent  of  her  lord  is  indispensably  necessary; 
and  it  is  also  requisite  that  this  apparel  should  have  been 
the  several  property  of  her  husband,  as  declared  by 
Manu: — "A  woman  should  never  make  a  hoard  from  the 
goods  of  the  kindred  (which  are)  common  to  (her  and) 
many;  or  even  from  the  property  of  her  lord,  without 
his  assent/' — Coleh,  Dig.,  Vol.  Ill,  pp.  570,571.  Conse- 
quently,— 

Vyavattu,  248-  Ornaments  or  the  like  given  to  a  woman 
on  condition  that  they  are  to  be  worn  only  on 
occasions  of  festivals,  &c.,  as  well  as  property 
given  with  a  view  of  defrauding  the  co-heirs,  will 
not  constitute  stri-dhana  or  separate  property  of  a 
woman.* — See  Vyavasthd  260. 

Authority.  KItyAyana  thus  declares : — But  whatever  has  been  given 
conditionally  or  with  a  fraudulent  design  by  the  father, 
brother,  or  husband,  is  declared  not  to  be  atri-dhana  or 
woman's  property.* 

vyavoitu.  249.  Property  purchased  by  a  woman  with  her 
stri'dhana,  as  well  as  the  income  thereof,  is  her 
stH'dhana. 

Vide  Precedents,  pages  420,424. 

Reason.  Because  the  property  so  purchased,  though  in   a   different 

shape,  represents  the  atri-dhana  with  which  it  was  bought. 


Annotatiozui. 


248.  Bat  in  property  given  to  a  woman  with  a  view  of  cheating 
the  heirs  out  of  it,  as  well  as  ornaments,  or  the  like,  given  to  her 
merely  for  the  purpose  of  wearing,  a  woman  has  no  ownership  (or 
property)  ;  for  thus  says  K^TTiYANA  :  "  But  whatever  has  been 
given  to  women  with  a  fraudulent  design,  or  entrusted  to  them  for 
use,  by  their  father,  brother,  or  their  husband,  is  declared  not  to 
be  women's  property  (stri'dkana)" — Vi/av.  Mai/H.,  Chap.  iy,Sect.  x, 
para.  6. 

•  Vide  Snri.  Chan*,  Chap.  IX,  Sect,  i,  cl.  11  i^Vyav,  MayiL,  Chap.  IV, 
Sect,  z,  §  6. 
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Some  writers  consider  that  the  immoveable  property  Remark, 
given  to  a  woman  by  her  husband  does  not  constitute  her 
itri-dluma,  for  the  simple  reason  of  her  not  being  competent 
to  alienate  it  without  the  consent  of  her  husband  during 
his  life,  and  at  pleasure  even  after  his  death.  But  although 
such  property  cannot,  for  the  above  reason,  be  held  to  be  the 
woman's  absolute  stri-dhana  or  peeuUum,  yet  when  it  does 
not  cease  to  belong  to  the  woman,  and  its  course  of  descent 
is  the  same  as  that  of  any  stri-dhana,  it  cannot  be  excluded 
from  the  category  of  such  property,  but  is  to  be  regarded 
as  stri-dhana  with  restrictions. — See  post,  pp.  ^2iJ,223. 

"  The  wealth  which  is  earned  by  mechanical  arts,  or  which 
is  received  through  affection  from  others  (k),  is  always  subject 
to  her  husband's  dominion.  The  rest  is  pronounced  to  be  the 
woman's  property  {stri-dhanay — KAtyAyana  cited  in  Smri. 
Chan.,  Chap.  IX,  Sect,  i,  cl.  16,  &c. 

Upon  the  authority  ot  the  above  text,  SBi-ERiSHNA,  De-  ExpoBition, 
vInanda  Shatta,  and  some  other  authors,  hold  that  the 
wealth  which  a  woman  receives  through  affection  from 
strangers,  as  well  as  that  which  she  earns  by  mechanical 
arts,  is  not  her  stri-dhana.  But  although  such  property  be 
subject  to  the  husband^s  dominion,  and  he  be  competent  to 
take  it  even  without  distress  or  without  her  consent,  yet  the 
same  does  not  cease  to  belong  to  her,  nay,  its  devolution  is 
regulated  by  the  rules  respecting  stri-dhana  in  general.  The 
above  text,  therefore,  must  be  expounded  thus: — "Wealth 
which  is  earned  by  mechanical  arts,  or  received  through 
affection  from  others,  is  subject  to  the  husband^s  con- 
trol, but  still  it  constitutes  stri-dhana,  though  not  uncon- 
trolled or  absolute,  as  the  rest  is.'^— Ftde  Precedents, 
pp.  415—425. 

Although,  according  to  the  Achara-kdnda*  of  the  Hindd  Remark, 
law,  the  woman  who  burned  herself  with  the  body  of  her 
husband  is  taken  to  have  died  at  the  time  with  her  husband, 
and  the  shriddhas  of  both  of  them  are  simultaneously  per- 
formed, yet,  according  to  the  Vyavahdra-kanda^  of  that 
law,  her  death  is  held  to  have  occuiTcd  after  that  of  her 
husband,  she  having  actually  died  after  him,  and  any  gift, 
&c,  made  by  her  after  her  husband's  death,  being  good  and 
valid  under  the  idea  of  her  being  then  alive  and  in  posses- 
sion of  her  senses.     Consequently,—- 


•  See  Preface,  page  1. 


Digitized  by 


Google 


220 


VTAVASTHi-DAEPANA 


Vyavasthi.  250.  Whatever  is  given  to  her  by  the  hus- 
band, on  condition  of  the  same  being  her  property 
from  the  moment  of  his  death,  becomes  her  strU 
dhana  at  the  time  mentioned,  and  devolves  after 
her  death  on  the.  heirs  of  her  strl-dhana. 
Vide  Precedents,  page  410. 

Bemark.  Since  various  sorts  of  separate  property  of  a  woman  have 
been  thus  propounded  without  any  restriction  of  number^ 
the  number  of  six  (as  specified  by  Manu  and  others)  is  not 
definitely  meant.  But  the  texts  of  the  sages  merely  intend 
an  explanation  of  woman's  separate  property. — Dd.  Bhd,, 
Chap.  IV,  Sect,  i,  §  18. 

vyavoiiu.  251-  StH-dhana  inherited  by  a  woman  ceases 
be  her  stri-dhana,  but  is  treated  as  the  property 
which  devolves  under  the  ordinary  rules  of  in- 
heritance, and,  as  such,  it  descends  after  her  death 
on  the  heir  of  the  former  owner. 
Vide  Precedents,  pages  411 — 415. 

Authority.  On  the  death  of  a  maiden  daughter,  or  of  one  afiSanced, 
in  whom  the  succession  (to  the  stri-dhaTia)  had  vested,  and 
who,  having  been  subsequently  married,  is  ascertained  to 
have  become  barren,  or  a  widow  without  giving  birth  to  a 
son,  the  property  which  has  passed  to  her  from  the  mother 
QB  an  inheritance  would  devolve  next  on  the  sisters,  having, 
and  likely  to  have,  male  issue,  and  in  their  default,  on  the 
barren  and  widowed  sisters, — not  on  the  husband  of  such 
daughter  (as  above  mentioned,  in  whom  the  succession  had 
vested).  For  the  right  of  the  husband  is  relative  to  the 
woman  8  separate  property,  and  wealth  which  has  in  this 
way  passed  from  one  to  another,  being  ancestral  property 
that  has  descended  by  inheritance,  can  no  longer  be  con- 
sidered as  the  ^^  woman* s  separate  'property.'^* — See  Dd. 
Kra,  Sang.,  Chap.  II,  Sect,  iii,  §  6. 


Annotations, 
^51.  It  may  be  here  observed  that  stri-dhana,  which  has  once  de- 
volved according  to  the  law  of  succession  which  governs  the  descent 
of  this  peculiar  species  of  property,  ceases  to  be  ranked  as  such, 
and  is  ever  afterwards  governed  by  the  ordinary  rules  of  inherit- 
ance— Macn.  H.  L.,  Vol.  I,  p.  38.    ' 

•  The  above  passage  slightly  differs  from  Mr.  Wynch's  translation  of  the 
Daya-krama-aangraha,  which  does  not  appear  to  be  an  accurate  and  faithful 
one  of  the  Sanskrit  text^  contained  in  hii9  own  edition  as  w«U  as  in  the  oUmt 
editions  of  the  work. 
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SECTION  II. 

Dominion  of  a  Woman  or  Husband  over  her 

SXBi-DHANA. 

252.  The  husband  has  dominion  over  that  iyava$thd 
property  which  his  wife  has  obtained  from  any 
person  other  than  the  kindred  of  her  husband^  of 
her  father,  or  mother,  and  also  over  that  which  she 
has  earned  by  the  exercise  of  art.  The  husband 
can  take  such  property  even  without  her  consent 
or  the  occurrence  of  any  distress. 

Vide  Precedents,  pages  424^  425. 

KItyIyana  :— The  wealth  which  is  earned  by  mechanical     Authority, 
arts,  or  which  is  received  through   affection  from  any  other 
(bat    the    kindred),    is  always   subject  to   her   husband^s 
dominion.      The   rest  is    pronounced    to  be  the   woman^s 
property.^— JDd.  BM.,  Chap.  IV,  Sect,  i,  §  19. 

Over  that  which  has  been  received  by  her  from  '  any  Expoaition. 
other'  (a),  but  the  family  of  her  father,  mother,  or  husband,  or  . 
has  been  earned  by  her  in  the  practice  of  a  mechanical  art 
(as  spinning  or  weaving),  her  husband  has  dominion  and  full 
control.  He  has  a  right  to  take  it  even  if  no  distress  exist. 
Hence,  though  the  goods  be  hers,  they  do  not  constitute 
woman's  property,  because  she  has  not  independent  power 
over  tliem. — /6id,  §  20. 

Raghxt-nakdana  gives  almost  the  same  exposition  of  the 
above  text  of  KAtyIyana.— Vide  Dd.  Ta.,  Chap.  IX,  §  1. 

Therefore,  notwithstanding  the  woman  has  ownership  in  Conduidon. 
both  descriptions  of  property,  she  has  not  independent 
power  in  regard  to  it ;  on  the  contrary,  it  appearing  from  the 
text  that  her  husband  has  authority  over  such  propwty, 
his  permission  authorizing  the  disposal  of  it  must  be 
obtained  by  the  woman. — Di.  Kra.  Sang.,  Chap.  II,  Sect,  ii, 
para.  29. 

(a)  ^^From  any  other  P  in  that  which  is  received  from  any  but  Exposition. 
th«  kindred  of  her  father,  mother,  or  husband,  and  in  that  which 
is  acquired  by  arts,  her  husband  has  ownership,  and  has  iudepen- 
dent  power  over  it,  that  is,  he  may  with  propriety  seize  it, 
even  though  suffering  no  distress.  Hence,  though  it  belouged 
to  the  woman,  it  is  not  her  separate  property  in  contemplation 
of  law,  for  she  is  not  independent — Coleb.  Dig.,  Vol.  Ill,  p.  567. 

•  Vide  Dd.  To.,  Chap.  IX,  8  I  i^M,  Km  Sang.,  Chap,  II,  J3ecU  ii,  §  25;- 

CM.  Djfr,  ToL  m,  p.  we. 
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Vyavmtkd, 


Authority. 


253.  Save  and  except  the  wealth  of  the  above 
descriptions,  and  that  which  has  heen  given  to 
her  by  her  husband,  a  woman  has  independent 
power  over  the  other  kinds  of  her  property  which 
are  her  absolute  atri-dhana^  and  which  she  can 
alienate  at  pleasure  independently  of  her  husband 
and  the  rest. 

Vide  Precedents,  pages  415,  417,  419 — 424. 

But  a  woman's  right  is  complete  in  other  descriptions  of 
property,  excepting  these  two ;  for  she  has  the  sole  power 
of  gift  or  other  alienation.— Da.  Ta.,  Chap.  IX,  §  1. 

But  in  other  descriptions  of  property,  excepting  these- 
two,  the  woman  has  the  sole  power  of  gift,  sale  or  other 
alienation.     So^— 

EIttIyaka  : — ^Tbat  which  is  received  by  a  married  woman, 
or  a  maiden,  in  the  house  of  her  husband  (i),  or  of  her 
father,  from  her  brother,  or  from  her  parents,  is  termed  the 
gift  of  affectionate  kindred  (a).  The  independence  of 
women,  who  have  received  such  gifts,  is  recognised  in 
regard  to  that  property,  for  it  was  given  by  their  kindred 
to  soothe  them,  and  for  their  maintenance.  The  power  of 
women  over  the  gifts  of  their  affectionate  kindred  is  ever 
celebrated,  both  in  respect  of  donation  and  of  sale  according- 
to  their  pleasure,  even  in  the  case  of  immoveables  (c). 

(b)  What  is  obtained  from  kind  relations,  that  is,  persons 
of  her  father's,  mother's,  or  husband's  family,  is  the  gift  of 
her  affectionate  kindred. — Da.  £hd.,  Chap.  IV,  Sec  i,  §  2SJ. 

EzplAnaiion.  (b)  That  which  is  receivied  by  a  married  woman  from 
the  family  of  her  husband,  or  (torn  the  family  of  her  parents^ 
and  by  a  damsel  from  the  family  of  her  parents^  is  the  ^gi/t 
of  affectionate  kindred  (soudiyikamy  Such  is  the  mean- 
ing.— Da.  Kra.  Sang.,  Chap.  II,  Sect,  ii,  §  30. 


Authority. 


Ezplaiiation. 


Attthoritj. 


What  is  obtained  from  kind  relatives  of  her  father,  mother 
or  husband,  is  called  the  gift  of  affectionate  kindred.  "'£o 
soothe  them/'  that  is,  out  of  kindness  towards  them. — Dd.  Ta., 
Chap.  IX,  §  3. 

Explanation.      (c)  "  Even  in  the  ease  of  iminovablesy*  relates  to   immove- 
able property   othar  than  that  which  has  been  bestowed 


♦  D&.  BU*,  Caiap.  IV,  Sect  i,  §  21. 
t /)<f.J?;kj?.,Chi^.  IV«Sect.i,§21.    Soe  Z^.  2\i.,  Chap.  12,  §8;  w^ 
Dik.  Kruk*  Sang.,  Chap.  U,  Sect,  ii,  §  20. 
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4i|)on  her  by  her  husband^  for  a  prohibition  exists  against  the 
gift  or  sale  by  a  woman  in  regard  to  immoveable  property 


Vyavoithd, 


Authority. 


^ven  to  her  by  her  husband. — Dd.  Kra.   Sang.,  Chap.  II, 
Seci  ii,  §  81.     Consequently,— 

254.  Even  after  her  husband's  death,  a  woman 
is  incompetent  to  dispose  of,  hy  gift,  sale,  or  the 
like,  the  immoveable  property  given  to  her  by  her 
husband. 

Vide  Precedents,  pages  415,  417,  419,  420,  424,  425. 

But  in  ihe  case  of  immoveables  bestowed  on  her  by  her 
husband,  a  woman  has  no  power  of  alienation  by  gift  or  the 
Kke.  So  NArada  declares :  *'  What  has  been  given  by  an 
affectionate  husband  to  his  wife,  she  may  consume  as  she 
pleases  when  he  is  dead,  or  may  give  it  away,  excepting 
immoveable  property .^^* 

It  follows  from  the  specific  mention  of  'given  by  a  bus-  Exposition. 
band  /  that  any  other  immoveable  property,  except  such  as 
has  been  given  to  her  by  him,  may  be  aliened  by  her. 
Else  (if  this  text  forbid  donation  in  the  case  of  immove- 
ables  in  general),  the  preceding  passage  concerning  the 
power  of  women  in  respect  of  donation  and  of  sale,  '  accord- 
iDg  to  their  pleasure,  even  in  the  case  of  immoveables,' 
would  be  contradicted. — Da.  BM.j  Chap.  IX,  Sec.  i,  §  23. 

Prom  the  adjective  ''  given  by  the  husband^'  it  appears  Expoaitioiu 
that  immoveable  property  other  than  that  given  by  the 
husband  may  of  course  be  given  away.  Otherwise,  it  would 
be  contradictory  to  what  KAtyAyana  said  : — ''  According  to 
their  pleasure,  even  in  immoveables.— JDa.  Ta.,  Chap.  IX, 
para.  4. 

By  the  words  'as  she  pleases'  used  in  the  above  text  of 
NiRADA,  the  liberty  of  the  woman  over  property  other  than 
immoveables  is  shown.     Consequently, — 

255.  As  regards  the  moveable  property  given    VywaUh^ 
by  a  husband,  a  woman  is  enjoined  carefully  to 
preserve  it,  or,  if  unable  to  do  so,  to  commit  it  to  the 
family,  so  long  as  the  husband  lives,  but  after  his 

death,  she  is  at  liberty  to  dispose  of  it  as  she 
pleases. 

Vtdt  Precedents,  pages  417,  418,  419. 

•  m,  BU.,  Chap.  IV,  Sec.  i,  f  23.— i>(i.  Td.,  Chap.  IX,  S  4.— i>(l.  Kra, 
^taV }  Chap.  II,  Sect,  ii,  §  31, 
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Authority.  KAttAtana  : — Let  the  woman  place  her  husband's  dona« 
tion  as  she  pleases^  when  he  is  deceased^  bat  while  he  lives^ 
she  should  carefully  preserve  it^  or  else^  (if  unable  to  do  so^) 
commit  it  to  the  family.* 

Remark.  A  caution  against  a  woman's  profusion^  during  her  has-' 
band's  life,  of  the  property  given  to  her  by  her  husbaiid 
being  announced  by  the  text — "  But  while  he  lives,  she 
should  carefully  preserve  it,  or  else  commit  it  to  the  family/' 
and  the  text  of  NIbada  (above  cited)  perpetually  prohibit- 
ing alienation  of  immoveable  property  only  given  by  a 
husband,  it  necessarily  follows  that,  after  her  husband's 
death,  a  woman  has  power  over  the  moveable  property 
given  to  her  by  him. 

KIttIyana  has,  in  the  following  text,  declared  the  husband 
(and  the  rest)  to  have  no  right  to  the  use  of  the  womai/s 
separate  property : — 

yy(m$ai&.  256.  "  Neither  the  husband,  nor  the  son,  nor 
the  father,  nor  the  brothers,  can  assume  the  power 
over  a  woman's  property  to  take  it  or  to  bestow  it. 
K  any  one  of  these  persons  by  force  consume  the 
woman's  property,  he  shall  be  compelled  to  make 
it  good  with  interest  (e^),  and  shall  also  incur  a  fine. 
K  such  person,  having  obtained  her  consent,  use 
the  property  amicably,  he  shall  be  required  to  pay- 
merely  the  principal  {e)  when  he  becomes  rich^ 
But  a(fj  the  husband  have  a  second  wife,  and  do  not 
show  honor  to  his  first  wife,  he  shall  be  compelled 
by  force  to  restore  her  property,  though  amicably 
lent  to  him  (1).  If  food,  raiment  {g),  and  dwell- 
ing ih)^  be  withheld  from  the  woman,  she  may 
exact  her  own  (i),  and  take  a  share  (of  title  estate) 
with  the  co-heirs  (^  )/'* 

Vide  Precedents,  pages  417,  418,  421. 

ExpoffltioD.  (d)  ^Make  it  good  with  int&i^est/ — that  is,  woman's 
separate  property  taken  by  force  must,  in  the  form  of  a  loan, 
be  rendered  with  interest :  the  words  '  with  interest  (#a- 
vriddhiy  must  not  be  supposed  as  discriminative  of  '«tri- 
dhana  (the  woman's  separate  property^  /  for  supposing  this 
to  be  the  case,  sa-vriddhi  would  be  the  proper  form  in 
which  the  word  would  appear. — Da.  Kra.  Sang,,  Chap.  II, 
Sect,  ii,  §36. 

•  Coleb.  L&,  Bhd.,  Chap.  IV,  Sect,  i,  §  7 — Dd.  Kixi.  S<mg.,  Chap.  II, 
Sect,  ii,  §  10,  35.— (7(>W,  I)ig.,  Vol  III,  pp.  57i-^0. 
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{e)"  Merely  the  principal/^ — Here  the  insertion  o£  the  Explanatioik 
word  "merely"  is  intended   to   preclude   (the  payment   of) 

interest.* 

(/)  'Bui  if,*  8fC, — The  meaning  of  which  is,  that  if  the  Explanationw 
hosband,  after  making  use  of  the   separate  property   of  one 
wife^  reside  with  another   wife>  and  neglect  the  former,  he 
shall  be  compelled  by  the   ruling   power  to  restore   such 
property,  even  though  it  had  been  amicably  lent.* 

ig)  '  Food  and  raimerU* — Should   the  husband  not  allow  ExplanatioiK 
bis  wife  the   necessaries   of  life,  food,    and  clothing,  then 
she  may,  if  immaculate,   require   the   supply    of  food  and 
niment  which  is  her  due.* 

(i)  'i)t(;^ZZi7igr,'— place  of  residence.  ^^  Explanation. 

(tVSAe  may    exact  her  <M(?n;*— that  is,  her  due  supply  Explanation, 
of  food  and  raiment — Sni-KBiSHNA's  Commentary  on    the 
%a-6A^a.— Vide   Da.   Bh&.,   Chap.    IV,   Sect,   i,  §  24, 
Amiotation. 

if)  '  A  share,* — that  is,,  on  the  death  of  her  husband,  she  Explanation. 
18  to  receive  from  his  co-heirs,  his  younger  brother,   and  the 
rest,  the  share  to  which  he  was  entitled. 

From  its  being  mentioned  that  the  principal  is  payable  Observation, 
vbeu  he  becomes  rich,  it  is  inferable  that  the  re-payment  of 
even  the  principal  is  not  necessary  in  the  case  of  a  poor  man.  , 
1^  also  appears  from  re-pa jmeut  of  the  principal  being  enjoined 
even  where  stH-dhana  is  used  with  permission,  that  the  husband 
^d  the  like  are  wanting  not  only  in  independent  power,  but 
sleo  in  ownership  over  sirCdhana.  It  must  hence  be  understood 
tbftt  in  a  husband's  property,  the  wife,  by  reason  of  her  marriage, 
possesses  always  ownership,  though  not  of  an  independent 
character,  but  that  the  husband  does  not  possess  even  such 
owDership  in  bis  wife's  property. — Smri.  Chan.,  Chap.  IX, 
Sectii,aU. 

Manu  :— Such  kinsmen    as  [by  any    pretence]     appro-  Further    ao- 
priate  the  fortunes  of  women  during  their  lives,  a  just  king     tl^ority. 
uaost  punish  with  the  severity  due  to  thieves. —  Vyav,  Mayu., 
Chap.  IV,  Sec.  x,  §  10. 

257.    What  has  been  promised  to  a  woman  by   vyavauhd. 
W  husband,  as  her    exclusive  property,  must  be 
delivered  by  his   sons,  provided  she  remain  with 
the  family  of  her  husband ;  but  not   if  she  live 
^^  the  family  of  her  father.! — KItyIyana.  But, — 


*  J>a,  Krd.  Sang.,  Chap.  II,  Sect,  ii,  §  36—41. 
t  Fkfo  Coleb.  Dig.,  Vol.  Ill,  585,  and  Da,  Ta.,  Chai>,  IX,  §  6. 

c— 1 
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Ezplanfttion. 
Explanation. 
Explanation. 

Vpavoithd, 


vyavaithd.  258.  A  wife  who  does  malicious  acts  in- 
jurious to  her  husband  (k),  who  has  no  sense  of 
shame  {l\  who  destroys  his  effects  (m),  or  who 
takes  delight  in  being  faithless  to  his  bed,  does 
not  even  deserve  the  stri-dhcma*  (stri-dhanam  na 
cha  sdrhatijf  r-KlTYlTANA,  cited  in  the  Kalpa-taru 
and  Batndkara. 

Kinsmen,  resuming  the  exclusive  property  of  such  a 
woman^  may  take  it  to  themselves. — The  Fivada-chintd' 
mani.     See  Goleb.  Dig.,  Vol.  Ill,  p.  585. 

(A)  *  Acts  injuAous  to  hei*  hunband  / — the  administering 
of  poison  or  the  like. — Caleb.  Dig.,  Vol.  III,^p.  585. 

{I)  '  Who  has  no  sense  of  shame ;' — who  goes  to  other 
towns  on  false  pretences  or  the  like.  — Ibid. 

(m)  '  Who  destroys  his  effects ;'— who  incurs  expenses  for 
immoral  purposes. — Ibid. 

259.  Women  have  absolute  dominion  over  such 
ornaments  as  were  constantly  worn  by  them  dur- 
ing the  life-time  of  their  husbands,  or  with  their 
assent  ;t  the  heirs  of  the  latter  having  no  power 
to  appropriate  the  same- 

Authonty.  Apasthamba  : — Ornamente  are  the  exclusive  property  of 
a  wife,  and  so  is  wealth  given  to  her  by  kinsmen  (n)  or 
friends,  according  to  some  legislaton^s. —  Vi.  Chi,,  p.  ^60. 
Caleb.  Dig.,  Vol.  Ill,  p.  405. 

Explanation.  (n)  '  Wealth  given  by  kinsjnen'  means  that  which  is  given  at  the 
time  of  marriage,  and  so  forth,  by  kinsmen  and  the  kinsmen  of 
her  parents  or  those  of  her  husband. —  Ft.  Chi.,  p.  260. 

Authority.  Manu  :— Such  ornaments  as  are  worn  (a)  by  women  dur- 
ing the  life  of  their  husbands,  the  heirs  of  the  husband  shall 
not  divide  among  themselves :  they  who  do  so,  are  degraded 
from  their  tribe.  § 

•  Coleb.  Dig.,  Vol.  Ill,  p.  585 ;  and  DU  Ta.,  Chap.  IX,  §  6. 

+  Mr  Colebroke  renders  tlie  phrase  "  sti-i-dhanam  na  cha  tdrhati/* — by  **i« 
held  unworthy  of  the  property  above  described  ;'* — but  this  does  not  appear 
to  be  accurate,  the  verbatim  translation  of  the  passage  being  *na*— does  not, 
*cAa'— even,  *  sdrJiati^ — deserve  *  stri-dhanam,^ — woman's  separate  property 
(in  general,  not  the  above  described  alone). 

t  See  ante,  page  218. 

§  Smri.  Chan.,  Chap.  IX,  Sict.  ii,  CI.  27  i^Vffav.  Mayit.,  Chap.  IV, 
Sect.  X,  §  10.  In  the  Virdda'cUntdmani  thij  text  is  cited  as  of  Maku  aad 
Vishnu.— See  Ft.  Chi,,  p.  260. 
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Uedhdtithi  explains  this  text  in  the  following  way  :  "  An  Explanation, 
ornament  or  the  like,  though  not  given  by  the  husband,  but 
put  on  with  his  sanction^  becomes  the   property  of  the    wife 
by  that  act  only/'— i?a.  Ta.y  Chap,  ix,  §  2. 

(o)  As  are  worn.]  Here  the  word  'constantly*  must  be  Expoeition. 
added;  for  constant  wearing  raises  the  presumption  that  the 
ornaments  worn  are  iiH-dhana^  and  excludes  every  hypothesis 
of  fraudulent  motive.  As  the  above  passage  refers  to  property 
positively  ascertained  to  be  itri-dhana,  it  must  be  understood  that 
constant  wearing  is  essential  to  constitute  such  property. — Smri, 
Chan,,  Chap.  IX,  Sect  ii,  CI.  28. 


Exposition. 


Vyav<uthd» 


*  Wear,'  meaning  things  worn  by  them,  which  have  been  given 
to  them  for  the  purpose  by  their  husbands  or  the  others. —  Vyav, 
UayH,  Chap.  IV,  Sect,  x,  §  10. 

Exception  to  the  above, — 

2  nO.  The  husband,  and  none  else,  is  compe- 
tent to  take  his  wife's  stri-dhana  of  any  description 
during  his  illness,  in  distress,  for  the  preservation  of 
the  family,  or  for  the  performance  of  an  indispens- 
able religious  duty,  and  is  not  liable  to  make  good 
the  same  if  he  has  no  means  to  do  so. 

Vide  Precedents,  pp.  456,  447,  459. 

However,   if  the   husband   has   ho   means  of  subsistence.   Authority, 
without   using   his   wife's   separate  property,  in  a  famine  or 
other   distress,    he   may   take   it  in  such  circumstances,  but 
not  in  any  other  case. — Dd.  Bhd.  Chap.  IV,  Sect,  i,  §  24. 

So  Yajnavalkya   declares : — ^'  A  husband   is   not  liable   Authority, 
to  make  good  the  property  of  his  wife,  taken  by  him  {p)  in 
a  famine,  or  for  the  performance  of  a  duty  (g),  or  during  ill- 
ness, or  while  under  restraint    (r).* — Dd.  Bhd,,    Chap.    IV, 
Sect,  i,  §  24. 

(p)  Taken  by  him,] — Taken  by  him  under  circumstances  Expoaitiod. 
leaTing  no  alternative.  After  the  sentence  ''  A  husband  is  not 
liable  to  make  good,**  add  the  words  '*  Where  he  has  no  means 
to  repay  the  amount,  as  in  the  case  of  poverty."  When  he 
acquires  means,  it  is  necessary  that  he  should  re-pay  what  he 
has  taken  out  of  the  8tri'dhana,SmH.  Chan.,  Chap.  IX,  Sect,  ii, 
Clause  21. 


*  The  last  hemistich  of  this  verse  is  not  the  same  in  the  Daya-Jcrama- 
tangrdha  and  Ddya-taUvKit  as  in  the  Ddya-hdhgay  wherein  it  is  **na  sirioi 
dii^marhaHy'*  (he  is  not  liable  to  make  good  to  the  woman, )  whereas  the 
reading  inserted  in  the  two  former  books  is  **n&hamo  datumarhati"*  (he  is  not 
liable  to  make  good  unless  willing) :  this  latter  reading  is  considered  to  be 
more  proper  and  reasonable. 
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ExpoBition.  (q)  For  tlu  performance  of  a  dtUy.^  Whether  the  duty  be 
performable  daily  or  occasionally.  Tne  particle  '^  cha^  used  in 
the  text,  tends  to  show  that  the  duty  contemplated  refers  also 
to  a  temporal  duty  \kamyam\,  and,  in  some  instances,  to  expia- 
tory ceremonies,  such  as  *'UrUha  Yajna!*  or  the  like. — Smri, 
Chan,,  Chap.  IX,  Sect,  ii,  CI.  21. 

Exposition.  (r)  '  WhiU  under  retitaxnly — which  a  creditor  or  other 
person  imposes  on  him  for  the.  purpose  of  recovering  his 
right;  being  debarred  at  the  same  time  from  ablution^  from 
food,  &c. — Ua.  Kra.  Sang.,  Chap.  II,  Sect,  ii,  §  84. 

Exposition.  (r)  ^  While  under  restraint/] — While  under  the  coercion  of 
creditors  or  the  like,  which  it  is  impossible  to  get  rid  of 
without  payment  of  money,— 5wirt  Chan,,  Chap.  IX, 
Sect,  ii,  CL  21. 

Exposition.  But,  if  he  is  able  ( to  repay  it),  he  must  necessarily  do  so 
even  in  case  the  property  has  been  taken  in  times  of  famine  or 
aimilar  (misfortunes).— R  Mi.,  Sans.,  p.  216,  (New  Ed.,  p.  694). 

Exposition.  Here,  by  using  the  word  husband  alone,  it  is  virtually  declar- 
ed, that  woman's  private  property  must  not  be  taken  by  any 
other  but  him,  even  distressed  by  a  famine  or  other  calamity. 
Religious  duties,  such  as  are  indispensable. — Under  restraint,  in 
prison. — Vyav,  MayH.  Chap.  IV,  Sect,  x,  para,  10. 

ConcluBioo.  ^"^  ^  famine,  for  the  preservation  of  the  family,  or  at  a  time 
when  a  religious  duty  must  indispensably  be  performed,  or  in 
illness,  or  during  restraint  or  confinement  in  prison,  or  under 
corporal  penalties,  the  husband  being  destitute  of  other  funds 
and  therefore  taking  his  wife's  property,  is  not  liable  to  restore 
it.  But,  if  he  seize  it  in  any  other  manner  [or  under  other 
circumstances],  he  must  make  it  good. — Mil.  In.,  Chap.  II, 
Sect  xi,  §  32. 

Authority.  Dbvala: — Her  subsistence  {^vritti),  her  ornaments,  her 
perquisite,  and  her  gains  Q.&vha)y  are  separate  property  of 
a  woman.  She  herself  exclusively  enjoys  it,  and  her  husband 
has  no  right  to  use  it  unless  in  distress  («).  If  he  let  it 
go  in  vain,  or  consume  it,  he  must  repay  the  value  to  the 
woman  with  interest.  Or  the  property  of  a  woman  may 
be  used  to  relievo  a  distressed  son."* — Smru  Chan,, 
Chap.  IX,  Sect,  ii,  CI.  15—18.     Sec  ante,  p.  216. 

Bemark.  This  text  of  Devala  is  somewhat  differently  rendered 
in  the  Vt/avahdra-May'&kha,  The  same  runs  thus : — "  The 
maintenance  (^),  ornaments,  perquisite  and  gain  are  the 
separate  property  of  a  woman;  she  herself  exclusively 
enjoys  it,  and  her  husband  has  no  right  to  it  unless  in  dis- 
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\  («).  If  lie  let  it  go  oa  a  false  consideration,  or  consume 
it,  he  must  repay  the  value  to  the  woman  with  interest,  but 
be  may  use  the  property  of  bis  wife  to  relieve  a  distressed 
8oii''*—Vyav.  Mayu.,  Chap.  IV,  Sect  x,  §  JO.— FtTfe 
Coleb.  Dig.,  Vol  III,  pp.  677,  678. 

($)  Unless  in  distress.] — ^This  being  said,   there  is  no  offence  Explanation, 
in  taking  it  in  distress. —  7i,  Mi.  (Sans.  J  p.  216. 

{t)  Maintenance.]  Wealth  given  by  her  father,   or  the  others  Explanation. 
ht  the  purpose  of  subsistence.  —  Vyav,  MayH^  Chap.  lY  Sect,  x, 
para.,  10. 

The  distress  referred   to  must  be  of  such  a  character  as  it  Remark. 
is  impossible  to   get  rid  of,  except  with  the  use  of  the   stri- 
4hana. — Smri.  Chan.,  Chap.  IX,  Sect,  ii,  CI.  18. 

Therefore,  to  relieve  a  distressed  son  also,  be,  the  Expofiitlon. 
husband,  can  consume  the  wife^s  separate  property.  This  is 
indicated  by  the  latter  part  of  the  text  itself.  The  term 
"  son''  is  used  to  denote  any  member  of  the  family.  To 
relieve  him  from  distress — that  is,  to  relieve  from  the  pain 
caused  by  the  want  of  food  and  the  like.  The  word  '^  cha 
(and)''  is  used  to  indicate  that  the  husband  is  competent  to 
give  away  or  to  consume  the  wife's  separate  property  with- 
out her  permission  in  other  difficulties  which  are  caused  by 
the  want  of  money.— Fi.  Mi.,  p.  216  (New  Ed.,  p.  693), 

The  above  having  reference  to  giving  away  and   consum-   Exposition, 
ing  without  permission,   there  is   no  offence  if  it  be  given 
away    or    consumed 
distress. — Ibid. 


with    her    permission    even    without 


The  above  passage  of  Devala.  is  applicable  to  a  case  Exposition. 
where  a  husband  gives  away  or  consumes  his  wife's  stri- 
dhana  without  her  (the  wife's)  permission  but  without  force. 
This  is  inferable  from  the  circumstance  that  no  injunction 
of  penalty,  such  as  fine,  is  annexed  to  the  direction  contained 
in  the  passage  that  the  value  of  the  property  must  be  repaid 
to  the  woman  with  interest. — Smri.  Chan.,  Chap.  IX, 
Sect,  ii,  CI.  16. 

Although  the  passage,   '^  Neither  the  husband,  nor  the   Remark, 
son,"    &c.,   used    in    the    foregoing  text    of    KItyAtana 
(p.  224)  would  lead  to  the  supposition  Chat  it  is   applicable 
to  the  husband  and  others  also,  yet  a  consideration  of  the 

♦  lliis  text  in  original  runs  thus :  ^^w: — ^'*  {rf%TW^  XI^*> 
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texts  following  the  passage,  shews  that  the  passage  in 
question  is  applicable  to  the  husband  alone.*  The  texts  are, 
"  But  if  the  husband  have  a  second  wife,  and  do  not  show 
honor  to  his  first  wife,  he  shall  be  compelled  by  force  to 
restore  the  property,  though  amicably  lent  to  him.  If  suit- 
able food,  raiment,  and  dwelling  be  withheld  from  the 
woman,  she  may  exact  her  own  property/' — Smri.  Chan,, 
Chap.  IX,  Sect,  ii,  cl.  23. 

The  above,  however,  relates  to  a  virtuous  wife,  for  a  wicked 
on6  should  receive  no  portion. — Vyav.  Mayu.,  Chap,  IV, 
Sect.  X.  §  12.     Consequently, — 

Vyavaau.  261.  Where  the  woman  is  disloyal  or  extremely 
wicked,  she  does  not  deserve  to  have  and  to  use 
any  portion  of  the  separate  property. 

Authority.  This  is  intimated  by  KItyIyana  himself  : — '^  But  a  wife 
who  does  malicious  acts  injurious  to  her  husband,  who 
has  no  sense  of  shame,  who  destroys  his  effects,  or  who 
takes  delight  in  being  faithless  to  his  bed,  does  not  even 
deserve  the  strudhana  (stri-dhanam  na  cha  sdrkati}/'f 


Annotations. 
261.    Where,  however,  the  woman  is  extremely  wicked,  even  if 
she  had  not  permitted  the  use  of  her  separate  property   (as  above 
noticed),    she  ia    herself  incompetent  to  use   iU-Smri,     Chan., 
Chap.  IX,  Sect,  ii,  CL  24. 


•  Accordingly,  it  has  been  very  properly  remarked  by  Mr.  Colebrooke 
that—"  In  distress,  the  hueband  may,  for  his  relief,  take  his  wife's  separate 
property  {slri-cUuma).  But  ho  is  not  compellable  by  a  creditor  to  do  so  ; 
in  other  words,  the  creditor  cannot  seize  the  wife's  goods  in  execution  for 
the  husband's  debt."— Fufo  Precedents,  pages  425,  426. 


t  See  ante,  page  2 
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SECTION  III. 

ORDER  OP  SUCCESSION  TO  THE  STRI'-DHANA  OF 
DIFFERENT  DESCRIPTIONS  OF  WOMEN. 


SUCCESSION  TO  THE  STRf-DHANA  OP  A  MAIDEN   DAUGHTER. 

To  the  property  o£  a  maiden  daughter, — 

262.  First,  the  uterine  brother  is  the  successor ;    Fyoww^M. 
in  his  default,   the   mother ;  and  failing  her,  the 
father.* 

In  regai-d  to  the  property   of  a  maiden,  first  the  uterine  Authority, 

brother  is  the  successor ;  in  his  default,  the  mother ;  and 

failing  her,  the  father. — I)d,  Kra.  Sang,,   Chap.  II,  Sect,  i, 
para.  1. 

BoudhAyana  : — ^The  wealth  of  a  deceased  damsel  let  the  Authority, 
uterine  brethren  themselves  take  ;  on  failure  of  them,  it  shall 
belong  to  the  mother ;  or  if*  she  be  dead,  to  the  f ather.^^f— 
Da.  BM.y  Chap.  IV,  Sect,  iii,  §  7. 

263.  Failing  them,   her  parents'  relations,  as  vyawm. 
they  may  happen   to  be,  succeed  according  to  the 

order  (hereafter  shown). 

The  above,   however,   relates   to  wealth   other  than  that  Remark, 
which  was  given  to  the  damsel  by  a  bridegroom. 

264.  A  bridegroom  has  a  right  to  the  wealth  vyavauka. 
given  by  himself.* — See  ante,  page  160» 

PoiTfliNASl : — ''  The  bridegroom  shall  take  the  gratuity  Authority, 
given  by  himself.''* 


Annotations. 


^2,  263.    To  Buch  property  left  by  an  unmarried  woman,  the 
^^yfB  j^jre  her  brothers,  her  father,  and  her  mother  successively  ;  and 
^^^  these,  her  paternal  kinsmen  in  due  order.— Macn.  H.  L., 
J^.  page  38. . 

fe,^?.   Kra.  Sang.,  Chap.  II,  Sect,  ii,  §  1.    See  JDa.  Bhi.,  Chap.  IV, 

%Q  2^  ^^^  ^'  ^^^^  ^^  ^^^   Z>i^a^^S^a  as  of  BoddhIyana,  and  iu  the 
^^^ama  Sangrahd  as  of  N^bada. 
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Authority.  NiRADA  :— '*  Let  the  first  bridegroom  on  bis  return  take 
back  the  presents  he  gave  to  the  damsel,  who  has  since  been 
married ;  and  in  case  of  her  death  likewise  let  him  receive 
back  what  he  gave,  after  defraying  the  expenses  which  thejr 
have  mutually  incurred/^* 


Order  of  Sucx)Ession  to  the  different  kinds  of  the 

STRi-DHANA  OF  A  MaRRIED  WoMAJT. 


Succession  to  a  woman's  youtaka  {or  joutaka)  property. 

To  a  woman's  youtaka  or  joutaka  (a)  property,   or  that 
received  at  her  nuptials  : — 


Her  maiden  or  unaffianced  daughter  sue* 


VyavMlkd.         266. 

ceeds  firstt 

Vide  Precedents,  pages  412 — 414. 


Authority.  Manu  : — Property  given  to  the  mother  on  her  marriage 
[joutaka  (a)]  is  the  share  of  her  unmarried  daughter.f— 
Chap.  IX,  verse  181. 

Exposition.  ^^^  ggre  youtaka  or  joutaka  signifies  property  received  at  mar- 
riage :  the  word  h/uta  or  jtita^'  derived  from  the  verb  *  Fu'  or  *  Ju^ 
to  mix,  imports  '  miugliug' :  mingliug  is  the  uuioti  of  man  and 
woman  as  one  person  which  is  accomplished  by  marriage.  For  a 
passage  of  scripture  expresses :  ''  Her  bones  become  identified 
with  his  bones,  flesh  with  flesh,  skin  with  skin."  Therefore  what 
has  been  received  at  the  time  of  marriage,  is  denominated 
youtaka  or  joutaka. — See  Dd.  £hd..  Chap.  IV,  Sect,  ii,  §  14. 

Exposition.  (a)  Here  the  word  '  yowtoiba' is  derived  from  the  verb  **  Fti*' 
siguifyiug  to  unite ;  and  the  union  of  husband  aud  wife  arises 
from  marriage,  since  this  is  indicated  by  the  following  sacred  text 
(recited  at  the  time  of  marriage) :  **  What  is  thy  heart  let  that 
become  mine ;  and  what  is  my  heart  let  that  become  thioe."  The 
reading  youtaka  is  equally  correct.  The  latter  is  adopted  by 
ViOHASPATi  MiSRA  and  RAta-mukuta. — Dd.  To.,  Chap.  X,  §  14. 


vyavauhd.      266.    In  default  of  a  maideu   daughter, 
daughter  who  has  been  aflSianced  8ucceeds.t 


the 


*  Dd.  Kra.  5afHjr.,Ghap.  II,  Sect,  iii,  §  2.— 2>(S.  Bhd.y  (let  Ed.,)  p.  100. 

t  Dd.  Kra.  Sang.,  Chapi  II,  Sect,  iii,  §  2  ;—Dd.  Bha.,  (Ut  Ed.,)  pp.  82L 
85, 100;-Co^.  Dig.,  Vol.  UI,  pp.  687--«06 ;— rWc  Hacn.  fl.  L.,  VoL  I» 
p.  88  ;— Elb.  In.,  p.  85. 
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Vide  Precedents^  pages  433^  434. 

GouTAMA: — A  woman's   property  gfoes  to  her  daughters  .Authority, 
unaffiancedj  and  to  those  not  actually  nLirried.^(&) 

(6)  As,  by  the  word  '  danghters,'  the  right  of  succession  hy  all  Exposition, 
the  daughters  is  generally  declared,  the  mention  of  '  unaffiaiioed/ 
ke.,  becomes  significant,  as  denoting  the  order  in  which  they 
respectively  inherit,  and  therefore  first  the  maiden  daughter 
succeeds ;  then  the  affianced  daughter,  that  is,  one  whose  troth 
isplightCMl;  in  her  default,  the  married  daughter  described  as 
above ;  and  failing  her,  the  succession  devolves  equally  on  the 
barren  and  widowed  daughters.  1'his  is  the  meaning  of  the  text.— 
Dd.  Krcu  Sang.,  Chap.  II,  Sect  iii,  §  4. 

A  woman's  separate  property  received  at  her  nuptials  ExpoBition. 
goes  to  her  danghters^  and  not  to  her  sons  (if  there  be  a 
daughter),  and  the  text  of  Goutama  is  intended  to  explain 
the  order  of  succession  in  this  case  (of  an  inheritance 
devolving  on  the  female  issue).  First,  the  woman's  pro- 
perty goes  to  her  unafHanced  daughters.  If  there  be  none 
such,  it  devolves  on  those  who  are  betrothed.  In  their  de- 
fault, it  passes  to  the  married  daughters.  For  the  right 
of  the  female  issue  generally  is  suggested  by  the  term 
'daugh'ters'  (in  Goutama's  text) ;  and  the  special  mention 
of  'unaffianoed'  and  ^unmarried,'  which  follows,  is  per- 
tinent as  declaratory  of  the  order  of  succession. — Da.  Bhd., 
Chap.  IV,  Sect,  ii,  §  22,,  23. 

267*    Failing  the  damsel  affianced,  the   married  Vyavauhd. 
dauglxters  who  have,   and  who  are  likely  to  have, 
male  issue,  succeed  together.* 

Vashishtha  :— Let  the  females  share  the  nuptial  presents  Authority. 
[pdrindm/a  (a)]     of    their  mother. — Da.  Bhd.,  Chap.   IV, 
Sect,  ii,  §  15. 

(a)  *  Pdrindyya* — signifies  wealth  received  at  a  marriage  {PaH- 
naya), — Ibid, 

In  certain  forms  of  marriage  termed  hr&hma,   &e.,   what   Authority, 
has  been  received  by  a  woman  at  the  nuptial  fire,  goes,  after 
her  death,   fii-st   to   her   daughters.     Again,   the   right  de- 
volves first  on  the  maiden  daughter ;  if  there   be   noue,    it 


•  W.  Kra.  Sang.,  Chap.  II,  Sect,  iii,  §  4 ;— P<i.  BhA.,  (Ut  Ed.,) 
pp.  85,  100  (post,  pp.  256-268)  ;—Coleb.  Dig.,  Vol.  Ill,  pp.  588—590.  See 
Maca.  H.  L ,  Vol.  1,  pp.  38,  39,  aud  Elb.  In.,  p.  85. 
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descends   to   the  betrothed   daught^sr ;  or  for  want  o£  sucli^ 
it  ^oes  to  a  married  daughter  (including  even   a   barren  or 
•  wiaowed  one) ;   or   on   failure   of  all  daughters,  it  devolves 
on  the  son.— /i&«Z.,  §  25. 

vyava$tha.  268.  On  failure  of  either  of  tliem,  the  other 
takes  the  succession.* 

Vyavoithd.  269.  If  there  be  none  of  the  above  description 
of  daughters,  the  barren  and  widowed  daughters 
have  an  equal  right.^ 

Authority.  The  right  of  the  ban^en  and  (sonless)  widowed  daughters 
to  succeed,  notwithstanding  they  confer  no  direct  benefits 
through  the  medium  of  sons,  is  gathered  from  the  text  of 
GouTAMA  ^bove  quoted  (p.  233),  which  declares  the  right  of 
succession  by  the  daughters  generally,  whether  married  6v 
unmarried. — Da.  Kra,  Sang.^  Chap.  II,  Sect  iii,  §  7. 

Authority.  The  oi'der  of  succession  is  this :  first  the  property  goes  to 
the  maiden   daughter;    then   to   one   betrothed,    for  she  is 

j^perior  to  the  married  daughter,,  because  she  belongs  to 
the   same   original    family  (^oi? a)   with   her   parents.    On 

.  failure  of  such,  the  property  devolves  on  the  married 
daughter,  that  is,  one  who  has  a  son,  or  who  may  be  ex- 
pected to  have  offspring.  If  there  be  noue  snoh,  it  goes 
to  any  other  daughter. — SRf-KRiSHNA  and  Acuyuta. — Dd. 
Bhd.,  (1st  Ed.,)  p.  85,  Annotation. 

vyavastha.  TJQ.  Ou  failure  of  either  of  them,  the  other 
succeeds.* 

Remark.  By  th^  word  '^^ daughters'  the '  right  of  all  the  daughters 
being '  generally  declared,  iind  it  being  said  that  on  failure 
of  all  daughters  the  succession  devolves  on  the  sons,  the 
son  ,and  the  rest  are  not  entitled  while  there  exists  a  single 
daughter  of  any  descriptioii. 

Vyavatih&.  271.  Here,  however,  on  the  death  of  a  maiden 
daughter,  or  of  one  affianced,  in  whom  tlie  suc- 
cession had  vested,  and  who,  having  been  subse- 
quently married,  is  ascertained  to  have  been  barren, 


•  D&.  Kra.  Sang,,  Chap.  II,  Sect,  iii,  §  5— 8;-Co/e6.  Dig.,  Vol  III. 
pp.  687— 629  ;—I>(i.  £hd.,  (Ut  Ed.,)  pp.  85,  86,  100  (poat,  266—258).  See 
Macn.  H.  L.,  Vol.  I,  p.  39,  and  Elb.  Id.,  p.  85. 
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or  on  the  death  of  a  widow  who  has  not  given  vyavasthd. 
birtli  to  a  son,  the  property  which  had  passed 
from  the  mother  as  an  inheritance  would  de- 
volve next  on  the  sisters  having,  and  likely 
to  have,  male  issue,  and  in  their  default,  on 
the  barren  and  widowed  daughters ; — not  on  the 
husband  of  such  daughter  (as  above  mentioned,  in 
whom  the  succession  had  vested).* — J)d.  Kra.  S(tng.j 
Sans.,  p.  6, 

FoFj  the   right  o£  the  husband  is  relative  to  the  woman's   Reason. 
sepcwaie  property ;  and  wealth  which  has  in  this  way  passed 
from  one  to  another,  being  ancestral  property  descended  by 
inheritanee,t    can   no   longer   be  considered  as  the  woman's 
separate  property  :  this  must  be  understoc^l.— /fcirf. 

But   to  the  property  received  by  the  mother  at  the  time  of   Authority, 
her  marriage,  the  maiden  and  the  married   daughters   succeed 
notwithstanding  thie  sons  by  reason  of  the  text  of  Vashish- 
THA,  which  says :  '*  Let  the  females  share  the  nuptial  presents 
of  their  mother."— D<i.  Ta.,  Chap.  X,  §  12. 

"At  the  time  of  marriage"  means  time  previous  and   posterior  ExpbnatioiL 
to  tho  actual   time  of  marriage.     This  is  described  in  the  treatise 
ou  marriage    to   begin   from   the  ShrMdlia  for  prosperity,  and  to 
end  with  the  ceremony  of  prostrating  before    the  husband. — Dd, 
^a.,Chap.  X,  §16. 

"A  womau^s  separate  property  goes  to  her  daughters,  Expoaition. 
maiden  and  those  not  actually  married.^'  Prom  this  text  of 
Goutama,  it  follows  that  the  nuptial  presents  descend  first  to 
Ae  maiden,  that  is,  unafRanced  daughters ;  in  their  default, 
to  those  daughters  that  are  affianced,  but  not  actually  married  : 
J>n  failure  of  these,  they  appertain  to  the  maiTJed  daughtei-s 
implied  by  the  term  '  aind,'  because  it  is  first  generally  laid 
down — '^  A  woman's  property  goes  to  her  daughters,''  but  the 
concluding  portion,  namely, — "  Maiden  and  those  not  actually 
married/'  is  intended  to  show  the  oi-der  of  succession. — Ibid., 
para.  13. 

272.     On  failure  of  all  the  daughters,  the  son  Vyavatthi. 
has  a  right  to  succeed.  J 


^'ide  Wynch*a  Translation,  Chap.  II,  Sect  iii,  §  6,  and  antt^  page  220. 
^  t.*^'^  much  appears  to  have  been  omitted  in   the  translation  made  by 

t  Dd.  BAi.,  (1st  Ed.,)  pp.  82,  100  (post,  256-258) ;  -Da.  Kra.,  Chap.  II, 
^^  iii,  §  8.    See  Macn.  H.  L.,  Vol.  I.  p.  89. 
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Authority.  NArada  : — Let  daughters  divide  their  mother's  wealth  ; 
or,  on  failure  of  daughters^  her  male  issue. — Da.  Bhd,, 
Sect,  ii,  §  13. 

Authority.  KatyAyana  : — But  on  failure  of  daughters,  the  inherit- 
ance belongs  to  the  son. — Ibid, 

Authority.  YijNAVALKYA  : — Daughters  (6)  share  the  residue  of  their 
mother's  property,  after  payment  of  her  debts ;  and  the  male 
issue  succeeds  in  their  default. — Ibid. 

Exposition.  ijj  default  of  all  daughters,  the  son  has  a  right  to  succeed ; 
for  the  text  of  YAjnavalkya  declares  the  right  of  the  son 
to  succeed  on  failure  of  daughters  by  the  terms  *'  mdle  issue" 
expressed  in  this  text.  The  text  of  BouduAyana  also  de- 
clares, that  "  Male  issue  of  the  body  being  left,  the  property 
must  go  to  them." — Da.  Kra.  Sang.,  Chap.  II,  Sect,  iii,  §  8. 

Explanation.  (6)  The  word  '  daughters,'  in  the  text  of  YAjnavalkya, 
having  the  termination  of  the  first  or  nominative  case,  and 
the  pronoun  ( ^  their')  having  that  of  the  fifth  or  ablative, 
cannot  be  connected  with  the  term  '  issue,'  by  construction, 
which  requires  the  sixth  or  relative  case.  But  this  term 
governs  the  word  ^  mother'  notwithstanding  the  intervention 
of  mediate  terms.  Thus,  then,  with  the  certainty  tlmt 
'  issue  of  the  mother'  U  here  intended,  it  is  reasonable  to 
interpret  issue  of  the  mother  [as  signifying  son]  in  the  texts 
of  NArada  and  Katyayana  :  for  there  can  be  no  contradic- 
tion [since  the  passages  must  be  presumed  to  be  grounded  on 
the  same  revelation] .  Moreover,  conformably  with  the  text 
of  BouDHAYANA, — "  Male  issue  of  the  body  being  left,  the 
property  must  go  to  them ;"  and  because  nearer  of  kin  [than 
the  daughter's  son,  who  is  a  mediate  descendant],  it  is  reason- 
able, that  the  son  born  of  her  body  should  have  the  right 
of  succession  to  his  mother's  property,  and  not  the  daughter's 
son,  who  is  a  mediate  descendant  not  born  of  her  person. — 
D&.  Bhd.,  Chap.  IV,  Sect,  ii,  §  20. 

vyavoitu.  273.  In  default  of  the  son,  the  daughter's  son 
inherits.* 

Reaflon.  For  it  is  reasonable  that,  since  the  daughter's  claim  is  pre- 

ferred to  that  of  the  son,  the  son  of  the  debarred  son  should 
be  excluded  by  the  son  of  the  person  who  bars  his  claim. — 
Da.  Kra.  Sang.,  Cliap.  II,  Sect,  iii,  §  9. 

•  Dd.  Kra.  Sang.,  Chap.  II,  Sect,  iii,  §  9 — Dd.  Bki.,  (let  Ed.,)  pp.  96, 
100,  (jKist^pp.  256-258);— (70^6.  Dig.,  Vol.  Ill,  pp.  587— 606.  See  i^acn. 
H.  L.,  Vol.  1,  p.  39,  aod  Elb.  In.,  p.  85. 
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274.  Failing  the  daughter's  son,  the  son's  son   vyav^sthd. 
succeeds.     In  his  default,  the  great-grandson  in  the 

male  line.* 

The  cause  of  daughters  being  preferred  to  sons,  and  daughter's  Remark, 
sous  to  sou's  sons,  in  tlie  succession  of  the  stri-dharul  received  at 
nuptials,  appears  to  be  that  a  male  child  is  procreated,  if  the  seed 
predominate,  but  a  female,  if  the  womaa  contribute  most  to  the 
fcetua.  Thus  Manu  :— **  But  a  boy  is  in  truth  produced  by  the 
greater  quantity  of  male  strength,  a  girl  by  a  greater  quantity  of 
the  female ;  by  equality  an  hermaphrodite,  or  a  boy  and  a  girl ; 
by  weakness  or  deficiency,  is  occasioned  a  failure  of  conception." 
—Chap.  Ill,  V.  49. 

According  to  the  degree  in  which  benefits  are  conferred  by   Authority, 
them.— D«.  Kra.  Sang.,  Chap.  II,  Sect,  iii,  §  10. 

275.  In  default  of  the  great-grandson  in  the   Vyavanhd. 
male  line,   the  son  of  a  rival  wife  succeeds.* 

Vrihaspati  : — ^The  mother's  sister,  the  maternal  uncle's  Authority, 
wife,  the  paternal  nncle's  wife,  the  father's  sister,  the 
mother-in-law,  and  the  wife  of  an  elder  brother,  are  declared 
similar  to  mothers.  If  they  leave  no  issue  of  their  bodies 
(ourasa),  nor  son,  nor  daughter's  son,  nor  son  of  those  per- 
sons, the  sister's  son  and  the  rest  shall  take  their  property.* 

The  term  ^  son,'  which  occurs  as  above  ^  nor  sons,'  is  Exposition, 
intended  to  propound  the  right  of  succession  by  the  son  of 
a  rival  wife;  otherwise,  it  is  useless  to  consider  it  as  a 
discriminative  of  '  Ourasa,'  meaning  of  itself  '  legitimate 
issue ;'  and  it  would  also  follow  that  the  younger  brother  of 
the  woman's  husband  and  the  rest  would  have  a  right  to 
succeed,  notwithstanding  the  existence  of  the  son  of  a 
rival  wife.* 

In  expounding  the  text  of  Vrihaspati,  above  cited.  Remark- 
JimiSta-vAhana  says  :  "  Both  son  (o)  and  daughter  are  here 
signified  by  the  term  '  issue  oE  the  body.'  For  they  bar 
every  other  claimant.  By  'son'  is  meant  the  child  of 
a  rival  wife.  For  a  passage  of  law  expresses,  '  If  among 
all  the  wives  of  the  same  husband,  one  bring  forth  a  male 
child,  Manu  has  declared  them  all,  by  means  of  that  son, 
to  be  mothers  of  male  issue/  Nor  is  the  term  '  son'  an 
epithet  of  *  issue  of  the  body :'  for  it  would  be  supei*fluous ; 
and   the  sister's  son   and   other  remote  heir  would  have  the 

•  Dd,  Krok.  Sang.,   Sect,  iii,   §  10,  11 ;— •/>i.  Bha.,  (Ist  fid.,)   pp.  96,  lOQ, 
(post,  pp.  256—258).    See  Macn.  H.  L.,  Vol.  I,  p.  89. 
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right  of  guccessioa^  though  a  son  of  a  contemporary  wife 
be  Uv^Qg.  If  there  be  no  legitimate  son  or  daughter^^  nor 
a  son  of  a  rival  wife,  the  right  of  succession  devolves 
on  the  '  daughter's  son.^t .  (Coleb.  Dd.  Bhd.,  Chap.  IV, 
Sec.  iii,  §  3,2.)  And  thus  he  holds  that  the  son  of  a  rival 
wife  is  entitled  in  preference  to  the  dav^ht^'s  son.  SrI- 
KBISHNA  TARsALANEinA,  however,  has  laid  down  that  the 
son  of  a  rival  wife  is  entitled  to  inherit  after  a  daughter's 
son,  son's  son,  and  son's  grandson  in  the  male  line.f  Raghu- 
NANDANA,  Jagak-nItha  Takka-pancuInana,  and  the  rest 
also^  have  done  the  same.  The  doctrine  laid  down  by  these 
is  most  prevalent  as  well  as  consistent ;  for  Manu  says  : 
'^  fietween  a  son's  son  and  the  son  of  a  daughter  there  is  no 
difference  in  law ;  since  their  father  and  piother  both  sprung 
from  the  body  of  the  same  man  :"  and  accordingly  a  daugh- 
ter's son  is  by  reason  of  consanguinity  preferable  to  the 
son  of  a  rival  wife. 

By  the  pronoun  in  the  phrase  "  son  of  those  'persons,"  the 
woman's  own  issue  and  the  child  of  a  rival  wife  are 
signified. — Therefore,  their  sons  have  a  right  to  inherit ; 
not  the  son  of  a  daughter's  son  also,  for  he  is  excluded, 
from  the  oblation  of  food  at  obsjeqnies. — Dd,  Bhd.,  Chap.  IV, 
Sect,  iii,  §  34. 

Explanation.       fcj     *The   term   'son'  includes  also  adopted  sons. — Achyuta, 
and  others.— Z>(f.  Bhd.y  Chap.  IV,  Sect,  iii,  §  32,  Annotation. 

*  In  Colebrooke's  translation  of  the  Daya-hhaga  the  words  '  nor  a  grand' 
son  in  the  male  line*  are  inserted  between  the  wordi}  *  daughter*  and  '  the 
son  of  a  rival  wife*  But  I  do  not  find  such  reading  in  any  of  the  editions 
of  the  original.  The  reading  to  be  ,fouud  in  the  pripted  copies  of  the 
Dnya-hk&gain  iScenttferii,  is— '*If  there  be  no  legitimate  son  and  daughter 
of  the  body,  nor  a  son  of  a  rival  wife."  Mab^shWab/l  has  rejected  the  words 
*  Aor  a  grandson*  as  unnecessary,  and  improperly  introduced  ;  and  Raohu- 
nandava  has  altogether  omitted  them.  Mr.  Colebrooke,  after  citing 
Maheshwara  and  Raqhu-nandana,  seems  by  his  silence  to  have  approved 
of  the  reading  adopted  by  them.  The  words  in  question  have  not  therefore 
been  inserted  here,  being  as  they  are  quite  i^nnecessary,  and  because  the 
only  result  of  their  insertion  would  be  that  the  daughter's  son  would  be 
entitled  to  succeed  after  the  legitimate  son  and  daughter  of  the  body,  the 
son's  son,  and  the  son  <^  a  rival  wife  ;  but  such  order  of  succession  is  not 
respected  for  reasons  already  stated. 

t  "  Nor  a  son  of  a  rival  wife,  the  succession  devolves  on  the  daughter's  son"*.] 
This  passage  is  censured  by  Sri-kbishna,  who  shows,  by  satisfactory 
reasoning,. that  the  daughter*8  9on  ought  to  inherit  before  the  eon  of  a  con* 
temporary  wife.  Aohtuta  considers  the  reading  of  the  text  to  be 
questionable;  and  Mabrshwara  pronounces  it  to  be  spurious;  he  also 
rejects  the  words  '*  nor  a  grandson"  as  unnecessary,  and  improperly  intro- 
duci'd  in  this  place.  llAGHn-MANDANA  in  the  Ddt/a-taitwOj  copying  Jimuta* 
vjChana's  Argument,  omits  this  passage  altogether ;  and  the  author  of  the 
Vira-milrodai/a  lias  substituted  dna  of  a  quite  dififereut  imporU —I^d.  £h4; 
(1st  Ed.,)  p.  96,  Annotixtion. 
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276.     In  default  of  the  son  of  a  rival  wife,  li^r   vyavasthd. 
grandson  succeeds ;    and     foiling  him,   her   great- 
grandson.* 

Since  they  bo th^resent  oblations  tb  her  husband^  in  which  ^Rearon. 
she  also  particijpates.* 

The  otder  of  ^nccesstbn  in  default  of  heirs  'as  far  as   the   Remark, 
^eat-grandsou  ih   the   male   line  of  the  rival  wife,  will  be 
foand  in   the   succession   to  a  childless   woman's  separate 
]f>roperty. 


SDCCESSION  OF  A  WOMAN'S  CHILDREN  TO  HER 
A-JOUTAKAf  PROPEUTY. 

To  a  woman'.s  separate  property  not  received  at  her 
nuptials  {a'jintt(ika),f — 

277.     First,   the   maiden  daughter  and  son  sue-   Vyavadhd. 
ceed  together.^ 

Vide  iPrecedents,  pag^s  412 — 415. 

Veihaspati: — '^A  woman's  property  g6es  to  her  child-  Authority. 
ren ;  and  the  daughter  is  a  sharer  with  them^  provided  she 
be  unaffianced  ;  but  if  married,  she  shall  not  receive  the  mater- 
nal wealth/' •  Here  the  term  'children'  intends  sons:  and 
they  share  their  mother's  goods  with  unbetrbthed  daughters. 
So  Shankhya  and  Ijikhita  say — *'All  uterine  brothers 
are  entitled  to  the  wealth  equally;  and  so  are  unmarried 
sisters."— 2>a.  Bhd.^  Chap.  IV,  Sect,  ii,  §3,  4. 

Here  it  is  expressjy  declared  that  the  mother'^  goods  are  ExpoftiUon. 
common  to  the  son  and  unmarried  daughter :  and  if  the 
,  maiden  daughter  were  exclusively  entitled  to  the  whole  of 
her  mother's  estate,  the  especial  texts  of'MANU  and  others, 
concerning  the  (joutaka  orj  wealth  given  at  the  nuptials, 
would  be  unmeaning ;  since  she  would  have  the  right  in  all 
cases  indiscriminately. — Ibid,,  §  7. 

In  the  case  of  peculiar  property  of  a  wt)man  (not  obtained   Authority, 
by  lier  at  the  time  of  nuptials,   and)   not  given   to  her   by 

*  See  Sr/ Krishna's  Commentary  on  the  Ddya-hhdga,  Sans,,  p.  118,, 
and  Dd,  Kra*  Sang,,  Chap.  II,  Sect  iii,  §  8;~Z>d.  Bhd.,  (Ut  Ed.,)  100,  (poat, 
pp.  256—258).    See  Macn.  H.  L.,  Vol.  I,  p.  39. 

t  *A-joutaka,*  that  is,  property  not  received  at  nuptiaIs.~See  JoiUdk, 
anU,  page  232. 

t  Dd.  Kra.  Sang.,  Chap.  II,  Sect,  iv,  §  1—4  ;— Z>i.  Bhd.,  (Ist  Ed.,)  pp.  78, 
79,  100,  (poet,  pp.  250-258),  See  Macn.  H.  L.,  Vol.  I,  p.  39,  and  Elb.  In., 
pag«  85* 
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her  .father  at  the  time  of  the  wedding,  or  at  any  other  time, 
the  son  and  unmarried  daughter  inherit  together. — Dd.  Kra. 
Sang.,  Chap.  II,  Sect,  iv,  §  2. 

Authority.  This  is  declared  by  the  first  half  of  the  following  text  of 
D£VALA: — *'A  woman's  property  is  common  to  her  sons 
and  unmarried  daughters  when  she  is  dead  ;  but  if  she  leave 
no  issue,  her  husband  shall  take  it,  her  mother,  her  brother, 
or  her  father.'' — Dd.  Krcu  Sang.,  Chap.  II,  Sect,  iv,  §  3. 

Exposition.        Since  the  words  ''sons  and  unmarried   daughters''    are 
exhibited  in  the  conjunctive  compound  (called)  •  Dwandwa, 
and  because  the  words  "  common  to"  are   here   expressed,  it 
results  that  the  son  and  the  unmarried  daughter  possess  the 
right  of  inheritance   together. — IHd.,  §  3,  4. 

vyavoitha,  278.  In  default  of  either  of  them,  tJie  other 
succeeds.* 

VyavoitM,  279.  In  default  of  hoth  of  them,  the  married 
daughter  who  has,  and  the  married  daughter  who 
is  likely  to  have,  male  issue,  equally  succeed.* 

Authority.  p^^  the  cause  above  stated,  the  son  and  the  maiden 
daughter  have  a  like  right  of  succession.  On  failure  of 
either  of  them,  the  succession  devolves  with  equal  rights  on 
the  married  daughter  who  has  a  son,  and  on  her  who  may 
have  male  issue.  For  by  means  of  their  sons  they  may  pre- 
sent oblations  at  solemn  obsequies  [P&rvana^.^^Dd,  Bhd., 
Chap.  IV,  Sect,  ii,  §  9. 

Authority.  On  failure  of  both  these  two,  the  succession  devolves  equal- 
ly on  the  married  daughter  who  has,  and  the  married  daugh- 
ter who  is  likely  to  have,  male  issue ;  for  a  text  of  NAbada 
recites :  '^  In  default  of  a  son,  let  a  daughter  take  the  suc- 
cession, for  they  are  both  offspring  alike  :'*  and  because  ob- 
lations at  solemn  obsequies  are  presented  by  the  daughter 
through  the  medium  of  her  son  to  the  husband  of  a  woman, 
in  which  she  participates  [that  is,  oblations  are  presented  by 
the  daughter's  son  to  his  own  maternal  grandfather]  •— Di* 
Kra.  Sang.,  Chap.  II,  Sect,  iv,  §  5. 

vyavauhi.  280.  lu  default  of  either  of  tliem,  the  other 
succeeds.* 


•  D&,  BU',  (Ist  Ed,,)  pp  80,  100  (poet,  pp.  256—258)  ;~ZM.  Kra-  Sanf. 
Cbiip.  II,  Sect,  iv,  paras,  5,  6.  See  Macu.  H.  L.,  Vol.  I,  p.  40,  and  Klb.  lu., 
page  87. 


Digitized  by 


Google 


ON   STRf-DHANA. 


241 


281.  On  failure  of  both  of  them,  the  son's  son    vyavaaM, 
inherits,* 

For  he  presents  an  oblation  at  solemn  obsequies  (pdrvana)     xieason  and 
to  the  husband  of  the   woman,  o£    which   she   partakes. —  authority. 
Da.  Kra,  Sang,^  Chap.  II,  Sect,  iii,  §  6. 

282.  In  default  of  the  son's  son,  the  daughter's   vyavattha. 
son  succeeds.* 


Hence,  [since  the  right  is  founded  on  the  presenting  of 
oblations  at  solemn  obsequies,t]  the  daughter's  son  is  en- 
titled to  the  property,  on  failure  of  the  daughters  above  des- 
cribed :  for  the  text  of  Manu  expresses,  ^*  Even  the  son  of  a 
daughter  delivers  him  like  the  son  of  a  son/*  Neither  a  bar- 
ren nor  a  widowed  daughter  inherits ;  for  these  present  not 
oblations  at  solemn  obsequies  {pdf-vana),  either  in  person,  or 
bj  means  of  their  offspring.  Accordingly,  (since  the 
daughters  right  of  succession  is  founded  on  benefits  confer- 
red through  the  means  of  her  male  issue  ;t  or  since  neither 
the  ban'en  nor  the  widowed  daughter's  right  of  equal  succes- 
sion is  recognised  ;f)  Nabada.  says  :  "  On  failure  of  the  son, 
the  daughter  inherits;  for  she  equally  continues  the  lineage/* 
But,  if  there  be  a  son's  son  and  a  daughtei-'s  son  claiming  the 


Authority. 


IS 


Authority. 


Kuccession,  the  son's  son  has   the  exclusive  title ;  for  it 
reasonable,  since  the  married  daughter  is  debarred  from  the 
inheritance  by  the  son,  that  the  son  of  the  debarred  daughter 
shall  be  excluded  by   the   son   of  the   person  who  bars  her 
claim.— i)a.  Bhd,,  Chap.  IV,  Sect,  ii,  §  10,11. 

In  default  of  the  son's  son,  the  daughter's  son  succeeds ; 
for  it  is  reasonable,  since  the  claim  of  the  married  daughter 
is  barred  by  the  son,  that  the  son  of  the  debarred  daughter 
should  be  debarred  by  the  son  of  the  person  who  obstructs 
her  claim:  and  a  text  of  Manu  reciting  that, — "A  daugh- 
ter's son  delivers  him  in  the  next  world  like  the  son  of  a 
son,"  declares  the  right  of  the  daughter's  son  to  succeed. 
Da,  Kra.  Sang,,  Chap.  II,  Sect,  iv,  §  7. 

**  Like  the  son  of  a  son."     From  this  expression  it  results  Explauation. 
that  when  there  is  no  longer  an  adverse  claim,  the  daughter's 
sou  has  a  right  \o  succeed  after  the  son's  son. — Ibid. 

283.     In  his  default  (that  is  in  default  of  the   n 
^.^ughter's  son,)  the  great-grandson  in  the  male 
^e  succeeds.    I?ailing  him,  the  son  of  a  contem- 

*  ^i.  Km.  Sang,,  Chap.  II,  Sec.  iv,  §6,7 ;— Da.  Bhd,,  (1st  Ed.,)  p.  100. 
^^^t;  pp.  256-258.)    See  Macn.  H.  L.,  Vol.  I,  p.  40,  and  Elb.  In.,  p.  87. 
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porary  wife,  her  grandson  and  great-grandson  in 
the  male  liae.* — Dd.  Kra.  Sang.,  Chap.  II, 
Sect,  iii,  §  9. 

Reason.       Since  all  these  present  funeral  oblations  to  the  hasband 
of  the  woman,  in  which  she  participates. — Ibid. 


VyavwM. 


284*    After   these,   the  barren    and    widowed 
daughters  both  inherit  together.* 

Beason.  ^^r  they  too  rank  among  the  progeny  of  the  woman,  and 
the  right  of  the  husband  to  succeed  is  only  in  the  case  of 
a  failure  of  progeny  generally. — Dd.  Kra.  Sang.,  Chap.  II, 
Scot,  iv,  §  10. 

Authority.  But,  in  the  instance  of  property  not  received  at  a  wed- 
ding, and  other  than  such  as  is  given  by  the  father,  the 
son  and  unmarried  daughter  inherit  together  ;  or  on  failure 
of  them,  the  daughters,  who  have,  or  may  have,  male 
issue ;  and,  afterwards,  the  son's  son,  the  daughter's  son, 
the  great-grandson  in  the  male  line,  the  son  of  the 
contemporary  wife,  her  grandson  and  great-grandson  in 
the  male  line,  are  rightful  claimants  to  succession ;  next 
to  these,  the  barren  and  widowed  daughters  inherit 
together,  and  lastly  the  order  is,  as  before,  the  same 
with  that  of  property  received  at  Brahma  nuptials. — SrI- 
KRISHNa's  Summary  of  the  succession  to  stri-dhana  given 
in  his  Commentary  on  the  Diya-hhdga. — See  Dd.  Bhd., 
(1st  Ed.,)  p.  100,  (Post,  pp.  256—258). 

VyavatiU.        285- 

ceeds.t 


Failing  either  of   these,  the  other  sue- 


Bemark. 


Bemark. 


•  JImiJta-vAhana  says,  ''  Qn  failure  of  all  these  above  men-* 
tioned,  including  the  daughter's  son  (and  the  son's  grandson,) 
the  barren  and  widowed  daughters  both  succeed  to  their 
mother's  property ;  for  they  also  are  her  offspring ;  and  the 
right  of  others  to  inherit  is  declared  to  be  on  failure  of 
issue/'— Da.  Bhd.,  Chap.  IV,  Sect  ii,  $  12. 

So  according  to  JiMi5TA-vAHANA  the  barren  and  the 
widowed  daughters  succeed  in  default  of  heirs  as  far  as  the 
daughter's  son ;  but  accoi-ding  to  SRi-KRiSHNA  TarkAlan^ 
kAra,  the  great-grandson  in  the  male  line  succeeds  in  de- 
fault of  the  daughter's  son,  after  him  succeed  the  son, 
grandson,  and  great-grandson,  in  the  male  line,  dE  the  rival 
wife,  then  the  barren  and  (sonless)  widowed  daughters,  are 

•  Dd,  Bhd.,  (Ist  Ed.,)  p.  100,  (Poet,  pp.  256— 258).-7See  Macn.  B.  L., 
Vol.  I,  p.  40, 

t  D&.  Kra.  Sang.,  Chap.  II,  Sect.  IV,  §  10;— Di.  ^^.,(l8t  Ed).,  pp.  SX 
imd  100.    (Post,  pp.  266— 258).— See  Macn.  H.  L.,  VoL  I,  p.  40. 
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fetititled  to  inherit.* — The  doctrine   o£  SRf-KRiSHNA   is   pre- 
YaJent,   and   respected   in    preference    to  that  of  JiMiJTA- 

ViflANA. 


Succession  to  a  woman's  STRf-bHANA  given  by  hee 

FATHER  AT  ANY   TIME   SOEVER. 

In  regard  to  the  wealth  given   by  a   father  to   a  woman 
at  the  time  of  wedding,  or  antecedent  or  subsequent  to  it.f — 

286.    A  maiden  daughter  inherits  in  the  first  vyavatthi. 
place.l — I>d.  Kra.  Sang.,  Chap.  II,  Sect,  v,  §  1. 

237.     After  het,  a  married  daughter  who  has,  Vyavasths. 
and  one  who  is  likely  to  have,  male  issue,  inherit 
together.J— Jiid,  §  2. 

i388.     Next,  the  succession  devolves  on  the  bar-  vyavastu. 
ren  and  widowed  daughters.  J — Ibid.,  §  3. 

For  a  text  of  Manu  declares : — 

"The  wealth  of  a  woman  which  has  been  in  any  manner    Authority* 
given  to  her  by  her  father,  let  the  Brdhmani  (a)  damsel 
take,  or  let  it  belong  to  her  offspring.'' — Chap.  IX,  v.  198. 

Here,   by  the  specification  of  "  given  by  the  father,''  it  Exposition, 
is  intended)   that  whatever  has   been  given   by  the  father 
^^  at  any   other  time  than  that  of  the  wedding,  belongs 
first  to  the  damsel,  and  after  her,  it  goes  to  her  offspring, — 
her  son. — Da.  Kra.  Sang.,  Chap,  ll.  Sect,  v,  §  4. 

(a)    The  term   *  Brdhmani  *  is  merely  ilhistrative   (indicating  Explanation* 
^Hat  a  daughter  of  the  same  tribe  with  the  giver  inherit6§). — Da, 
^W.,  Chap.  IV,  Sect,  ii,  §  16. 

(a)    The  expression  "  Brdhmani  damsel'*   is   merely  an  illus-  Explanation* 
trative  recitation  (anwfdda).     Thus  it    is   stated  in   the  Ddyor 
hhaga.—Dd.  Kra.  Sang.,  Chap.  II,  Sect,  v,  §  5. 

As  for  a  passage  of  Manu,—"  The  wealth  of  a  Woman,    Exposition* 
^hich  has   been  in  any  manner  given  to  her  by  her  father, 
let  the   Brdhmani  damsel   take;  or  let  it   belong   to   her 
'    since  the    text  specifies  *'  given  by  her  father," 


•  See  Da.  Bhi.,  (let  Ed.,)  p.  100,  (Post,  pp.  266-268). 
t  Da,  Kra.  8<mg.,  Chap.  II,  Sect,  v,  §  1. 
it  See  Da.  Bha.,  Chap.  IV,  Sect,  ii,  §  16  and  Da.  r«.,  Chap.  X,  §  16* 
§  Maqsshwa^a. 
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the  meaning  must  be,  that  property,  which  was  given  to 
her  by  her  father,  even  at  any  time  besides  that  of  the 
nuptials,  shall  belong  exclusively  to  her  daughter. — Da,  BftA,, 
Chap.  IV,  Sect,  ii,  §  16. 

Expositiou.  As  for  the  text  of  Manu — *^The  wealth  of  a  woman 
which  has  been  in  any  manner  given  to  her  by  her  father, 
let  the  Brdhmani  daughter  take :  or  let  it  belong  to  her 
offspring ;"  since  the  text  specifies  ^'  given  by  her  father/' 
the  meaning  must  be  that  property  which  was  given  to 
her  by  her  father,  even  at  any. other  time  than  that  of  the 
nuptials  shall  belong  exclusively  to  her  daughter. — Da.  Ta., 
Chap.  X,  §  16. 

Remark.  The  abovc  Order  of  succession  to  the  property  given  by 
a  father  is  the  same  as  given  in  the  Daya-kraiiia-sangrahay 
and  is  in  conformity  with  the  Ddya-tatiwa,  Ddya-bhagA 
and  all  the  commentaries  on  the  latter,  excepting  the  one 
written  by  SRi-KRiSHNA,  and  above  all,  it  is  in  conformity 
with  the  above-cited  text  of  Manu,  as  expounded  by  Sfii- 
KRiSHNA,  Raghu-nandana,  and  JfMiiTA-vAHANA,  who  are 
authors  of  the  above  books  and  paramount  authorities  on 
the  Bengal  school,  and  according  to  whose  exposition,  no 
one  can  succeed  to  the  above  description  of  property  so 
long  as  a  single  daughter  exists. 

Remark.  It  is,  moreover,  to  be  remarked  that,  in  the  face  of  such 
preponderance  of  authorities,  Saf -Krishna  has,  in  his  Sum- 
mary of  succession  to  stri^dhana  (contained  in  his  Com- 
mentary on  the  Ddya-bhdga),  differed  from  the  above  order. 
First,  by  excluding  from  this  section*  that  description  of 
the  father^s  gift  which  is  made  at  nuptials  ;t  secondly,  by 
inserting  the  succession  of  the  son  before  that  of  the 
daughters  having,  and  likely  to  have,  male  issue;  and, 
thirdly,  by  placing  the  barren  and  sonless  widowed  daughters 
after  the  rival  wife^s  son,  grandson,  and  great-grandson. 
The  passage  laying  down  the  order  in  question  runs  thus  : — ■ 
*'In  the  case  of  property  given  by  the  father  ai  any  other 
time  but  the  wedding,  a  maiden  daughter  succeeds  in  the  first 
instance ;  next,  a  son  ;  and  then  a  daughter  who  has,  and 
one  who  is  likely  to  have,  male  issue ;  the  son  of  a  con- 
temporary wife,  and  her  grandson  and  great-grandson  in 
the  male  line;  next  to  these,  the  barren  and  widowed 
daughters  inhei^it  together :  afterwards  the  succession  pro- 
ceeds as  before  described  in  the  case  of  property  received 
at  nuptials  denominated  Brdhma,  Scg" — Colebrooke's  Trans- 

•  Very  likely  upon  consideration  of  its  being  included  in  the   yontaka 
9tH-dhana  already  treated  of.— See  ante,  pages  232—239. 

t  See  ante  J  pages  232—239. 
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Ution  of    Suf -Krishna's  Commeutary   on   the  Ddya-hhdgay 
First  Edition,  page  100. 

But  when  SrI-krisuna  in  his  latter  work,  the  Ddya^  Conclusion. 
hama-sangraha,  which  is  a  main  book  and  not  a  com- 
mentary, having  altered  the  above  order,  has  laid  down  the 
order  of  succession  (to  the  property  given  by  a  father) 
according  to  Manu,  JImiJta-vAhana,  Raghu-nandana, 
and  the  rest,  as  already  shown,  we  are  warranted  to 
conclude  that  he  has  afterwards  changed  the  position 
of  the  heirs  to  this  description  of  stri-dhana,  which  was 
given  by  him  in  the  above  passage.  The  order  of  suc- 
cession m  the  passage  in  question  could  not,  therefore, 
be  adopted  in  the  present  work  in  preference  to  the  one 
given  by  himself  in  his  subsequent  work,  the  Ddya-h^ama- 
mngrcJia,  which  is  preferably  followed  by  all  the  subse- 
quent authors  both  native  and  European.* 

289.  In  default  of  all  daughters,  the  son  succeeds.   n^^<^^^' 

In  default  of  all   daughters,   the   son  and  the  rest.— Z>a.   Authority. 
Kra.  Sang.y  Chap.  II,  Sect,  v,  §  3. 

Prom  the  term  ^^  the  rest,'^  used  in  the  above  passage,  it  is 
to  be  deduced  that— 

290.  After    the    son,     succeed    in    order  the  ^y«^'<«<^J- 
daughter's  son,  the  grandson  and   the  great-grand- 
son in  the  male  line. 

According  as  laid  down  by  Sri'-krishna  in  his  Summary 
of  succession  to  stri-dhana, — Vide  Dd,  Bhd.,  (1st  Ed.,) 
page  100,  (Post,  pp.  256—258). 

SUCCESSION  TO  THE  STRI'DHANA  OF  A  CHILDLESS 
WOMAN, 

There  is  no  difference  in  the  order  of  succession  to  a  child-  Preliminary 
less  woman's  separate  property  in  consideration  of  its  being  ^^^ 
received  by  her  at  the  time  of  nuptials,  or  at  any  other  time. 
The  only  difference  that  exists  is  amongst  the  brother,  hus- 
'>and,  father,  and  mother,  in  the  succession  to  the  property 
given  to  her  by  her  kindred  (a),  her  fee  or  gratuity,  and  any- 
thing bestowed  after  marriage,  or  in  consideration  of  her 
being  married  in  the  Brahma  or  any  of  the  four  following 
forms,  or  in  the  Asura  or  anyof  the  two  following  forms.f  After 
the  heirs  as  far  as  the  above,  there  is  no  difference  in  the 
order  of  succession  to  any  kind  of  strUdhana  of  a  childless 
wonaan ;  that  is  to   say,   there   is  only  one  general  order  of 


•  See  anU  pag?  9^. 


t  See  anttt  pageff  101, 162. 
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succession  to  the  stri-dliana  of  whatever  description  it 
may  be,  and  in  whatever  form  of  marriage  the  woman  may 
have  been  married. 


SUOClfSSION  TO  tHE   STRf*DHANA   GiVKN  BY   KINDRED,   HBlt 

FEB  OR   GliATUITY,   AND  ANT  PROPERTY,   BESTOWED 

AFTER  If  ARRIAOE. 

To  a  woman's  peculium  given  by  her  kindred 
(a)^  her  fee  or  gratuity,  ot*  property  bestowed  on 
her  after  marriage,— 

Vyavaithd.      291.    Fiist  the  uterine  brother  succeeds.* 
Vide  Precedents,  pages  4^7 — 433. 

Authority.  YiJNAVALKYA  : — ^That  which  has  been  given  to  her  by  her 
kindred  (a),  as  well  as  her  fee  or  gratuity  (6),  and  any  thing 
bestowed  after  marriage,  her  kinsmen  (a)  take,  if  she  die 
without  issue.* 

Authority.  The  wealth  received  by  a  woman  after  her  marriage, 
from  the  family  of  her  father,  or  her  mother,  or  of  her' 
husband,  goes  to  her  brothers,  (not  to  her  husbandf) . — Dd^ 
Bhd.,  Chap.  IV,  Sect,  iii,  §  la. 

Explanation.  (a)  Given  by  her  kindred.]  Presented  to  her  by  her 
father  or  mother  (during  her  maidenhoodj).  Hence  (since 
the  words  "  given  by  her  kindred"  intend  given  by  the 
father  and  mother),  their  sons,  who  are  her  brothers,  are  the 
kinsmen  here  signified. — Ibid.,  §  11, 

Explanation.  C^J  The  term  "  kindred"  means  her  mother  and  father,  conse« 
qnently  by  the  term  "  kinsmen"  her  brothers  are  signified.— 
£>d.  Era.  Sang.y  Chap.  II,  Sect,  iii,  §  16. 

vyavasthd.  292.  By  the  phrase  "  given  by  her  kindred"  is 
signified  that  which  was  given  to  her  by  her 
parents  during  her  maiden  state.  For  any  thing 
received  by  her  subsequently  to  her  nuptials  is 
comprehended  under  the  denominution  of  *  gift 
subsequent  {anwddheya) :'  and  either  the  husband 
or  the  parents  inherit  that  which  was  presented 
at  the  time  of  the  wedding,* 

Explanation.  ^)  What  is  given  to  a  woman  by  artists  constructing  a  house 
or  executing  other  work,  as  a  bribe  to  send  her  husband  or  other 
persons  (of  her  family)  to  labour  on  such  particular  work,  is 
her  fee.     It  is  the  price   (of  labour ) ;  since   its  purpose  is  to 

•  Vide  i)4. -BA<S.,  Chap.  IV,  Sect,  iii,  §  10,  11,   15  ;— 2>d.  Kra,  Sang,, 
Chap.II,Sect.  iv,  §16, 16. 

t  Sbi'-kbisbna.  ;  Cau'DiMANi  and  Sbi'-kbishka. 
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«Bgag8  (a  labourer).  Or  a  fee  is  that  which  is  described  by 
Vtasa, — "  What  (is  given)  to  briog  the  bride  to  her  husband's 
Jioose,  is  denomiuated  her  fee."  That  is,  what  is  given  by 
way  of  bribe  or  the  like  to  induce  her  to  go  to  the  house  of 
her  husband.  This  fee,  (as  described  iu  both  the  passages 
above  cited,)  occurs  indiscriminately  in  any  form  of  marriage, 
irhether  that  termed  Brdhma  or  another.  Such,  or  any  similar 
property  of  a  childless  woman,  her  brothers  inherit.  But  it 
does  not  intend  a  gratuity  (shulkaj  presented  to  damsels  at 
marriage  called  A'suva  and  the  rest.  For  that  gratuity  is  re- 
stricted to  the  particular  form  denominated  A' sura  (and  does  not 
occur  in  the  rest*).— 2>i.  Bhd.y  Chap.  IV,  Sect,  iii,  §  20—23. 

The  barren  and  widowed  daughters  succeed  to  their  Authority, 
mother's  property;  since  they  too  are  her  children.  On 
their  default,  the  property  devolves  on  the  husband.  This, 
iowever,  does  not  refer  to  the  property  which  was  given  by 
the  parents ;  for  to  that  the  brother  succeeds  (in  preference 
to  the  husband).— J9<i.  Ta.,  Chap.  X,  §  9—11. 

.  FruWAa-KATyAYANA : — "  Immoveable    property,    which  Authority, 
has  been  given  by  parents  to  their  daughter,  goes  always  (c) 
to  her  brother,  if  she  die  without  issue.f 

(c)  For  it  appears  that  the  brother's  right  of  succession  is  Exposition, 
founded  simply  ou  her  leaving  no  issue.  The  remark  of  Vishwa- 
BtSPA,  that  property  of  a  childless  woman  married  by  any  form 
of  nuptials,  from  that  of  Brdhma  to  that  of  Foishdcha,  goes  to 
her  brother,  should  therefore  be  respected.  Under  the  term 
"immoveables,"  the  same  must  be  true  of  other  property  by  the 
argument,  d  fortioriyf  exemplified   iu   the  loaf  and  staflf.J 

Here  since  the  terms  ^'  immoveable  property''  are  used.  Exposition, 
the  other  property  is  of  course  intended  by  the  argument 
drawn  from  the  loaf  and  staff,  j:  Thus  it  is  stated  in  the 
Laya-blidga.  By  the  use  of  the  term  "  always"  it  appears 
that  the  eight  forms  of  marriage,  namely,  Brdhma  and 
the  rest  are  included. — DA.  Kra.  Sang.,  Chap.  II,  Sect,  iii, 
para.,  16. 

293.     In  default  of   the  brother,  the  mother  VyavattAd. 
succeeds ;  failing  her,  the  father  succeeds.t 
Vide  Precedents,  pages  427 — 488. 

•  SBf-KIlISHNA. 

t  Di.  Bhd,,  Chap.  IV,  Sect  iii,  §  12—14.  See  D&,  Krtu  Sang.,  Chap.  11, 
Beet,  iv,  §  16, 17. 

Z  That  18^  a  staflf  having  been  thrust  through  a  loaf,  the  loaf  is  missing, 
and  the  staff  is  observed  to  have  been  knawed  by  rats :  it  is  concluded,  that 
the  loaf  has  been  devoured  by  them.  This  example  of  analogy,  to  which 
frequently  allusion  is  made,  in  argumentative  writings,  is  variously  stated. 
According  to  one  explanation,  the  reajloning  exemplified  by  it  is.  analogy 
drawn  from  association.  According  to  another,  it  is  an  argument  d 
/ortiori.— See  J)d.  bhd.,  (let  Ed.),  p.  30. 
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Autbority.  GouTAMA :— '^The  sister's  fee  belongs  to  the  uterine 
brothers;  after  them,  it  goes  to  the  mother;  and  next  to 
the  father.  Some  say,  before  her/' — Dd.  Bhd.y  Chap.  IV, 
Sect,  iii,  §  27. 

Explanation.  The  meaning  of  the  passage  is  this :  in  the  first  place,  that 
property  goes  to  her  brothers  of  the  whole  blood.  But  ou 
failure  of  them,  it  belongs  to  her  mother.  In  her  defatUi,  ii 
devolves  on  the  father.  Some  say,  before  her.  This  is  stated  as  the 
doctrine  of  others. — Ibid.,  §  28. 

Conclusion.  Therefore,  the  property  goes  first  to  the  whole  brothers; 
if  there  be  none,  to  the  mother;  if  she  be  dead,  to  the 
father :  but,  on  failure  of  these,  it  devolves  on  the  husband. 
—Ibid.,  §  29. 

Authority.  Failing  the  brother,  the  succession  devolves  on  the  mother ; 
and  in  her  default,  the  father  inherits. — Dd.  Kra.  Sang,, 
Chap.  II,  Sect,  iii,  §  17. 

vyavaMd,  294.  On  failuFG  of  these,  it  devolves  on  the 
husband.* 

Vide  Precedents,  pages  427*— 433. 

Authority.  KAtyAyawa  :— That  vtrhich  has  been  given  to  her  by 
her  kindred  goes,  on  failure  of  kindred  (o),  to  her  husband. 
— Some  hold  that  the  father  succeeds  first.* 

Expomtion,  (o)  By  saying  "on  failujre  of  kindred,"  the  failure  of  brothers 
is  likewise  indicated.  For,  since  the  parent's  right  of  succession 
is  in  default  of  brothers,  (the  failure  of  the  preferable  clftim) 
must  be  concluded  by  the  argument  a  fortiori*  exemplified  in 
the  case  of  the  loaf  and  staff.f 


SUCCESSION  TO  A  CHILDLESS  WOMAN'S  STBI'-DHANA  OF  ANT 
DESCRIPTION  EXCEPTING  THAT  WHICH  IS.  GIVEN  BY  HER 
PARENTS  IN  HER  MAIDEN  STATE,  OR  RECEIVED  AS  A  FEE 
OR    GRATUITY,  OR  GIFT  SUBSEQUENT. 

If  a  childless  (a)  woman  was  married  according  to  the 
form  denominated  Brdhma,  Doiva,  Arsha,  Gdndharva,  or 
Prdjdpatya,  then,  to  her  separate  property,  not  given  by 
her  parents  in  her  maiden  state,  or  by  kindred,  and  not 
received  as  fee  or  gratuity,  or  gift  subsequent, — 


*  Dd.  Bhd.,  Chap.  IV,  Sect,  iu,  §  29,  30;— iM.   Kra.  Sana.,  Chop.  II, 
Sect,  iii,  §  16,  17. 

t  Sec  the  la$t  note  of  the  last  page. 
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295.    First  her  husband  succeeds.* 


VyoHuiKS. 


Manu  : — The  wealth  of  a  childless  (a)  woman^   married  Authority, 
aocordhig  to  the  form  denominated  Brdhma  or  (any  of)  the 
ranaining  four  forms  {b),f  goes  to  her  husband.— >Ch.  IX^ 
Verse  796.  ' 

YijNAVALCTA : — The  separate  property  of  a  childless  (a)  Authority. 
woman  married  in  the  form  denominated  Brdhma,  or  in 
anj  of  the  four   [unblamed  forms  of  marriage(&)]t  goes  to 
her  husband. — 2.  146. 

fa)  *  ChildlesSi''— that  Is,   destitute  of  a  son,  daughter,  the  Ezplanatioii. 
son  of  a  rival  wife,  son's  son,  daughter's  son,  son's  grandson  (in 

the  male  line,)  and  the  rival  wife's  grandson  and  great-grandson 
10  the  male  line.-^SBf-KRiSHNA's  Ooromentary  on  the  Ddya-bhdga, 
Sans.,  p.  94. 

fb)  The  four  forms  of  marriage,  at  the  head  of  which  is  that  Expoution. 
called  Brdhmay  are  here  intended.     Those  four  are  the  Dwva^ 

A'rthOf  Prdjdpatya,  and  Gdndharva:  with  the  Brdhma,  they 
make  five.  For  Maku  has  specified  five :  namely,  '<  the 
ceremoDies  called  Brdhma,  D&iva,  A'rsha,  Gdndharva^  and 
Pr4fdpatya."f—Dd.  bhd.  Chap.  IV,  Sect  iii,  §  3. 

296.    On  failure  of  her  husband^  her  brother  Vyavattha. 
is  the  next  successor.^ 


VytmtM. 


297-     In  default  of  the  brother,  the  mother  suc- 
ceeds ;  in  her  default,  the  father  is  the  successor.^ 

298.  But  if  the  woman  was  married  according  vyavmu. 
to  any  of  the  three  forms  styled,  ^^Mura^Bdk- 
shasa  and  Foishdcha,  then  to  her  separate  pro- 
perty of  the  above  descriptions,  tiie  mother 
succeeds  first ;  failing  her,  the  father ;  in  his  default, 
the  brother ;  after  him,  the  husband.* 

^ut  a  woman's  property  received  at  a  marriage  called  Authori^. 
^Jsura*  and  the  like,  her  mother  may  take  on  her  demise, 
though  her  husband  be  living;  and  on  &ulnre  of  the 
mother,  the  father.  For,  that  order  of  succession  results 
from  the  text; — '^Her  wealth  is  ordained  to  become  the 
property  of  her  mother,  and  of  her  father.^'l      If  then  joint 


•  Da.  Kra.  S<mg.,CbB^,  II,  Sect,  iii,  §  14-16, 19^21  ;-/>a.  hhd.,  (l«t  Bd.,) 
pp.  B8— 90  and  100,  (poet  k».  256-258).  See  Hacn.  H.  L.,  Vol.  I.  pp.  «9,  40 
and  Elb.  In.  pp.  85— 87. 

t  See  ank,  pagOB  161, 162.  J  Mauu.,  Chap.  IX,  vi.  196, 197. 

F-l 
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succession  were  intended,  the  author  would  have  said — 
'*  Become  the  property  of  her  two  parents/^  As  the  father's 
right  of  inheritance  is  deckred  to  be  on  failure  of  the 
mother  in  the  case  of  a  maiden^s  property,  the  same  is 
fitting  in  this  instance  also. — Dd,  Bha.,  Chap.  IV^  Sect.  iii> 
para.  6. 

Authority.  But  if  the  wealth  were  i^eceived  by  the  woman  at  the 
time  of  her  marriage,  celebrated  according  to  any  one  o£ 
the  three  forms  denominated  Poishdcha,  Rdkshasa  and 
Astira,  then  in  default  of  the  great-grandson  of  the  rival 
wife,  the  succession  devolves  first  on  the  mother,  then  on 
the  father. — Da.  Kra.  Sang.,  Chap.  II,  Sect,  iii,  §  19. 

Authority.  Mantj  declares/ — '^But  her  wealth  given  on  the 
marriage  called  Astira,  or  on  either  of  the  two  others, 
is  ordained,  on  her  death  without  issue,  to  become  the 
property  of  her  mother  and  father  [Mdid^pUroh.^) — 
Chap.  IX,  V.  197. 

Authority.  In  default  of  the  father,  the  brother  succeeds,  and 
failing  the  brother,  the  succession  devolves  oa  the  hus- 
band.— Dd.  Kra.  Sang.,  Chap.  II,  Sect  iii,  §  21. 

Authority.  In  the  next  place,  if  the  property  were  received  at  the 
time  of  nuptials  celebrated  in  one  of  the  five  forms  deno- 
minated Brdhnuiy  &c.,  the  order  of  succession  is — '  husband, 
brother,  mother  and'  father.'  But  if  it  wer,e  received  at 
nuptials  in  one  of  the  three  forms  called  Asura,  &c.,  the 
order  is — '  mother,  father,  brother  and  husband.'— S&i-KRisH- 
na's  Summary  of  Succession  to  Stri^dhana.  See  Do.  Bha,, 
(1st  Ed.,)  p.  100  (post,  pp.  256—268). 


V^va9tKd. 


BUCCESSION   OF   HEIRS  IN  DEFAULT  OF  6XJCCBSS0ES   AS  FAK  AS 

THE  HUSBAND,   MOTHER,   BROTHER,   AND  FATHER  TO  ANY 

DESCRIPTION  OF   SEPARATE    PROPERTY    OF  A  WOMAN  MABEIED 

ACCORDING  TO  ANY  FORM  OF  MARRUOB. 

Then  to  any  description  of  the  separate  property  of  a 
woman  married  according  to  any  form  of  marriage,— 

299.  First  the  husband's  younger  broiher 
succeeds,  t 

*  Here  the  lue  of  the  compound  in  this  form  (MAt&pUroh)  is  witii  the 
view  of  exhibiting  the  order  of  8ucces8ion>  for  if  it  had  been  intended  that 
the  mother  and  father  should  inherit  together,  the  fonn  ^pUrok*  wooM 
hare  been  obBeryed.*-Z)(i.  Kra*  Sang.,  Chap.  II,  Sect,  iii,  §  26« 

t  Dd,  Kra.  Sang.,  Chap.  II,  Sect,  vi,  §  1—8 ;— DA.  Bhd.,  (let  Ed.),  pp.  98, 
90  and  100  (Post  pp.  256^258).  See  Macn.  H.  L.,  Vol.  I,  pp.  89,  40, 
and  Elb.  In:,  pp.  86,  87.^ 
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Id  default  of  successors  down  to  the  father,  in  respect 
of  wealth  received  at  nuptials  solemnised  according  to  any 
one  of  the  five  forms  of  marriage,  denominated  BrdJima 
and  the  rest^  and  on  failure  of  successors  down  to  the 
husband,  in  respect  of  wealth  received  at  nuptials, ^celebrated 
according  to  any  one  of  the  three  forms  styled  Amir  a,  &c., 
as  well  as  in  the  case  of  all  other  peculiar  property  of  a 
woman,  the  succession  devolves  on  the  husband's  younger 
brother :  for  the  right  of  the  husband's  younger  brother  and 
the  rest  to  succeed  at  that  time  has  been  propounded  by*^— 

Vbihaspati: — "The  mother's  sister,  the  maternal  uncle's 
wife,  the  paternal  uncle's  wife,  the  father's  sister,  the 
mother-in-law,  and  the  elder  brother's  wife,  are  pronounced 
siniilar  to  mothers :  if  they  leave  no  issue  (a)  of  their 
bodies,  nor  son,  nor  daughter's  son,  nor  son  of  those  persons, 
the  sister's  son  a^d  the  rest  shall  take  the  property."* 

(a J  The  word  issue  (ourasa)  in  this  text  implies  both  son 
and  daughter.  *  Nor  son,*  must  be  considered  as  intending  the 
*9on  of  a  rived  vnfe*  It  must  not  be  supposed  discriminative 
of  the  word  '  isme,*  since  it  would  be  unmeaning,  and  it  would 
follow  that  the  succession  devolved  on  the  husband*8  younger 
brother  and  the  rest,  even  while  the  son  of  a  rival  wife  was 
exiateut.  '  Nor  son  of  those  persons  .*  here  by  *  those  persons*  the 
son,  and  the  son  of  a  contemporary  (or  rival)  wife  are  intended  : 
the  expression  does  not  refer  to  the  damsel's  son  and  daughter's 
son's  SOU)  for  the  damsel's  son  is  included  in  the  term  daughter's 
son,  and  the  daughter's  sou's  son  confers  no  benefits,  being 
incompetent  to  present^  the  funeral  offering  (to  the  woman's 
husband.)  By  the  term  '  Fa'  or  (of  nor)  the  sous  of  the  son 
aud  of  the  son  of  the  rival  wife  are  to  be  understood. — Da,  Kra, 
Sang.,  Chap.  II,  Sect,  vi,  §  2. 

But  the  order  of  succession  prescribed  by  the  above  text 
is  not  to  be  respected ;  for  if  this  were  the  case,  it  would 
follow  that  the  husband's  younger  brother  would  succeed 
last,  and  this  would  be  improper,  since  he  confers  greater 
benefits  than  all  the  others  who  are  specified  in  that  text^ 
and  the  following  texts  of  Manu  :  "  To  three  ancestors 
(t.  e.,  the  father,  paternal  grandfather  and  great-grandfather) 
most  water  be  given  at  their  obsequies ;  for  three  is  the 
funeral  cake  ordained :  to  the  nearest  sapinda  the  inheritance 
next  belongs,"  are  recited  in  a  treatise  of  inhcHtance,  for  the 
purpose  of  exhibiting  that  the  order  of  succession  takes  place 
according  to  the  greater  or  less  benefits  conferred ;  otherwise 
the  introduction  of  them  in  such  a  treatise  would  be  useless ; 
consequently  the  order  of  succession  must  be  understood  as 

•  D^,  Krdk.  ^ony.,  Chap,  Ih  i3«ct.  vi,  9  1. 
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taking  pkce  according  to  the  proximity  of  benefits  con- 
ferredy  and^  this  being  the  case,  the  oider  inferrable  from 
the  spirit  of  the  text,  rather  than  that  derived  from  the 
letter  of  it,  must  be  respected.— /feirf.    Therefore— 

Auihoritj.  The  husband's  younger  brother  is  the  first  entitled  to 
the  succession,  because  he  presents  oblations  to  the  woman, 
to  her  husband,  and  to  three  persons  to  whom  her  husband 
had  to  otter  oblations,  and  he  is  moreover  a  sapinda. — Ibid,, 
para.  3. 

Since  the  text  (of  Vrihaspati)  enumerates  '  sister^ fi  son/ 
&c.,  if  the  order  of  succession  consequently  be  first  the 
sister's  son,  then  the  husband's  sister's  son,  next  the  child 
of  the  husband's  younger  brother,  afterwards  the  child 
of  the  husband's  elder  brother,  then  the  son  of  the  brother, 
after  him  the  son-in-law,  and  subsequently  the  younger 
brother-in-law,  the  right  would  devolve  last  of  all  on  the 
younger  brother  of  the  husband,  contrary  to  the  opinion 
and  practice  of  venerable  persons;  therefore,  the  text  is 
propounded,  not  as  declaratory  of  the  order  of  inheritance, 
but  as  expressive  of  the  strength  of  the  fact,  (namely, 
of  the  benefits  conferred).  Thus  it  is  declared  by  MaKU 
under  the  head  of  inheritance ;  ^'  To  three  ancestors  must 
water  be  given  at  their  obsequies ;  for  three  is  the  funeral 
oblation  of  food  ordained :  the  fourth  is  the  giver  of  ob- 
lations; but  the  fifth  has  no  concern  with  them."  In 
like  manner  YIjnavalkta  shows  succession  to  property 
in  right  of  the  funeral  oblation :  '^  Among  these  (sons  of 
various  descriptions,)  the  next  in  order  is  heir,  and  giver 
of  oblations,  on  f^ure  of  the  preceding."  The  son's 
preferable  right  too  appears  to  rest  on  his  presenting  the 
greatest  number  of  beneficial  oblations,  and  on  his  rescuing  his 
parent  from  hell.  And  a  passage  of  Vriddha  ShItItapa  ex- 
pressly provides  for  the  funeral  oblations  of  these  women : 
^'  For  the  wife  of  a  maternal  uncle,  or  of  a  sister's  son, 
of  a  father-in-law,  and  of  a  spiritual  parent,  of  a  friend 
and  a  maternal  grandfiither,  as  well  as  for  the  sister  of  the 
mother  or  of  the  &ther,  the  oblation  of  food  at  obsequies 
must  be  performed.  Such  is  the  settled  rule  among  tnose 
who  are  conversant  with  the  Fecfcw." — Dd.  Bhd.,  Chap.  IV, 
Sect,  iii,  §  86. 

CoDoluBioD.  This  then  is  the  order  of  succession,  according  to  the 
various  degrees  (of  benefit  to  the  owner  of  the  property*) 
from  the  obktion  of  food  at  obsequies.  In  the  first  pkce, 
the  husband's  younger  brother  is  entitled  to  the  woman's 


*  MAHISfiWABA. 
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property^  for  he  is  a  kinsman  (sapinda,)  and  presents  ob- 
lations to  her^  to  her  husband,  and  to  three  persons  to  whom 
oblations  were  to  be  offered  by  her  husband. — Dd.  Bhd., 
Chap.  IV,  Sect,  iii,  §  87. 

300.    In  bis  default,  the    succession  devolyes  F^va^Md 
upon  the  sons  of  the  husband's  younger  and  elder 
lathers. 

Because  they  present  oblations  to  the   woman,    to  her     Heason  and 
husband,  and  to  two  persons  to  whom  her  husband  had  to  '*^«tl">'**y' 
offer  oblations,  (namely,  to  his  father  and   grandfather,)  and 
they  are  moreover  within  the  degree  of  relationship  termed 
^sapinda.' — Dd.  Kra.  Sang.,  Chap.  II,  Sect,  vi,  §  4. 

After  him,  the  son  either  of  her  husband's  elder  brother.  Authority, 
or  of  his  younger  brother,  is  heir  to  the  separate  property  of 
his  uncle's  wife ;  for  he  is  a  kinsman,  and  presents  oblations 
to  her,  and  to  her  husband,  and  to  two  persons  to  whom 
oblations  were  offered  by  her  husband. — DA.  Bhd,,  Chap.  IV, 
Sect,  iii,  §  37. 

801.    In  theur  default,  the  woman's  sister's  son    Vywrnsthi. 
is  entitled  to  the  succession.^ 

In  their  default,  the  sister's  son,   though  not  a  sapinda,  A«*^o"^y* 
is  entitled  to  the  succession :  For  he  presents  oblations  to 
the  woman,  and  to  three  persons,  namely,  her  father,  and 
the  rest,  to  whom  her  son  was  bound  to  offer  oblations. 

302.    Failing  bim^  the  husband's   sister's  son  Vy<mMthd. 
is  heir.* 


For  he  presents  oblations  to  her,  to  her  husband,^  and 

)  three  i  -      - 

oblations*^ 


to  three  persons  to  whom  her  husband  ought  to  have  offered 


303.    In  his  default,  the  woman's  brother's  son    VyamuiM. 
succeeds.* 

For  he  presents    oblations  to  the  woman,  and  to  her 
father  and  grandfather.* 


•  Li.  Era.  8ang.^  Chap.  H,  Sect,  vi,  §  5,  6,  7,  8;-See  Dd.  Bhd.,  (let  Ed^) 
pp.  98, 100  (Poet,  pp.  256— 268).  See  also  Maon.  H.  L.,  Vol.  I,  pp.  39,  4Q, 
and  sab.  lo.  pp.  8«,  87, 
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VffwHuihd.      304.    Failing  him,  the  son-in-law  succeeds.* 


Reason.         Since    he    presents  obhtions  to  his   £ather-in-Iaw  and 
mother-in-law.'* 


Authority.  Failing  all  these  heirs^  including  the  son-in-law^  the  father- 
in-law^  and  the  husband's  elder  brother^  who  are  eapvndas, 
succeed  according  to  their  nearness  of  kin. — Dd.  Kra.  Sang,, 
Chap.  II,  Sect,  iii,  §  10. 

Authority.  '  Vrihaspati's  text  above  quoted  propounds,  therefore, 
merely  the  right  of  succession  by  the  persons  abovemen- 
tionedy  and  is  by  no  means  intended  to  exhibit  the  order 
in  which  they  succeed.— /iicJ.,  §  9. 

•  Vyavattkd.  305.  In  default  of  heirs  as  far  as  the  son-in-law, 
the  father-in-law  succeeds ;  after  him,  the  husband's 
elder  brother. 

Authority.  On  failure  of  such,  the  sister's  son,  though  he  be  not  a 
kinsman  (aapinda),  inherits  the  separate  property  left 
by  his  mother's  sister,  because  he  presents  oblations  to 
her,  and  to  three  persons,  (her  father  and  the  rest,)  to  whom 
oblations  would  have  been  offered  by  her  son.  In  default 
of  him,  the  son  of  her  husbandV  sister  (for  it  is  reasonable, 
since  the  husband  has  weaker  claim  than  the  son,  that  per- 
sons claiming  under  them,  should  have  a  similar  relative 
precedence;)  is  heir  to  the  property  of  his  uncle's  wife, 
because  he  presents  oblations  to  three  persons  to  whom  they 
were  to  be  offered  by  her  husband,  and  also  presents  oblations 
to  her  and  to  her  husband.  On  failure  of  him,  the  bro- 
ther's son  is  the  successor  to  his  aunt's  property,  for.  he 
presents  oblations  to  her  father,  to  her  grandfather  and  to 
herself.  If  there  be  no  nephew,  the  husband  of  her 
daughter  is  heir  to  his  mother-in-law's  property,  since  he 
presents  oblations  to  his  mother-in-law  and  father-in-law.— 
Dd.  Bhd.,  Chap.  IV,  Sect,  iii,  §  87. 

Authority.  This  order  of  succession  must  be  assumed :  and  the  men- 
tion of  ^a  sister's  son,'  and  the  rest,  (in  the  text  of  Veihas- 
FATi  cited,)  was  intended  merely  for  an  indication  of  the 
heirs,  without  specifying  the  order  in  which  they  suc- 
ceed.—Da.  Blid.,  Chap.  II,  Sect,  iii,  §  88, 

*  JDd.  Ki*a.  Sang,,  Chap.  II,  Sect  iv,  §  8, 10  ;— See  Dd.  BU.,  (Is^^  ^•>) 
pp.  98, 100.  (Post,  pp.  25e— 258.)  See  also  Macn.  U.  L.,  Vol*  1,  pp.  %%  40, 
andSlb.  In.,  pp.  86,  87. 
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^  306.     Failing  ihem^  kinsmen  allied  by  funeral .  Vyavaatha. 
oblations  (sapindas)  succeed  in  the  order  of  proxi- 
mity.* 

On  failure  of  these  six^    it  must  be  understood  that  the   Authority. 
succession   devolves    on  the    father-in-law^   the   husband^s 
elder  brother^  and  the  rest^  according  to  their  nearness  of  kin,t 
(the  nearest  sapinda  being  the  heir.) —  JDd.  Bhd.,  Chap.  IV, 
Sect  iii,  §  89. 

307.  In  default  of  the  sapindas^  the  aahulyasy   vyavaMU, 
(distant  kinsmen  connected  by  family  t)  are  heirs  ; 

after  them,  the  samdnodakaa  (persons  allied  by 
similar  libations  of  waterJt  succeed  in  the  order 
of  proximity.* 

308.  In  default  of  all  sapindas^  the  sakulyaSy  ryavanhi. 
(distant  kinsmen),  those'  allied  by  common  obla- 
tions of  water  (samdnodakas)^  and  those  descended 

from  the  same  patriarch  (samdna-pravaraa),  in  the 
male  line,  succeed.* 


309.  Tailing  all  these,  in  the  case  of  the  pro- 
perty of  a  iBrrfAma?*/  woman,  ^rdAwwmew,  inhabi- 
tants of  the  same  village,  exceedingly  learned  in 
the  VedaSy  are  entitled  to  the  succession.  But  in 
the  case  of  the  property  of  women  of  the  Kshatriya 
and  other  tribes,  the  king  is  exclusively  entitled 
to  the  inheritance.* 

The  heirs  to  strUdhana  are  put.  down  in  the  Ddya^bhdga 
as  far  as  sapindcLS,  to  which  have  been  added  sakulyaa 
and  saminodakas  by  SRf-KRisHNA.  in  his  conunentary  on  the 
Ddya^blidga,  as  well  as  in  his  Ddya-krama-sangraha,  In 
the  latter  it  has  moreover  been  laid  down  that  persons 
descended  from  the  same  patriarch  in  the  male  Une  succeed 
in  the  same  way  as  to  the  property  of  males.f  The  order 
of  succession  to  a  childless  woman's  sM^dJuina^  in  default 
of  heirs  as  fair  as  the  sapindas,  being  thus  declared  to  be  the 
same  as  to  the  property  of  males,  it  is  to  be  remarked  that 
according  to  this  order,  however,  persons  bearing  the  same 
family  name,  that  is 'of  the  same,  race  {samdna-gotra)  should 
succeed .  before  those  descended  from  the   same  patriarch 

*  Dd.  Kr&,  Scmg.,  Chap.  IV,  Sect,  vi,  §  10—18  ;—Da.  Bhd,,  (1st  Ed.,) 
p.  100.  (PoBt,  pp.  256— 258).    See  Maon.  R  L.  Vol  I,  p.  3d. 

t  See  tmU,  pages  78—86,  97—100^.  $  See  ante,  pages  102—107. 


VyavMthd, 


Remark. 


Digitized  by 


Google 


266  vtatasthI-daspaka 

.  {iomdna  pravaras)  by  reason  of  the  former  being  nearer  tban 
the  latter.  But  since  the  persons  of  the  same  race  {samdrui'- 
gotra)  are  comprehended  in  the  general  expression  ^'  descend- 
ed from  the  same  patriarch^^'  the  former  should  inherit 
before  the  latter^  in  the  same  manner  as  they  do  inherit  the 
property  of  males.  It  has  afterwards  been  laid  down  in  the 
same  work  that^ — ''  Failing  all  these^  in  the  case  of  property 
of  a  Brdhmani  womanj  Brdhnianas,  inhabitants  of  the  same 
viUage^  and  exceedingly  learned  in  the  Vedas,  are  entitled 
to  the  succession.  But  in  the  case  of  the  property  of 
women  of  the  Kehatriya  and  other  tribes^  tibe  king  is 
exclusively  entitled  to  the  inheritance/'*  This  also  appears 
to  have  been  laid  down  in  accordance  with  the  order  of  suc- 
cession as  contained  in  that  book^  wherein  it  will,  How- 
ever, be  found  that  even  to  the  property  of  the  Kshairiya 
and  other  tribes  Brdhmanas  of  the  above  description  sue- 
ceed  before  the  king,  and  that  the  king  can  never  succeed 
to  a  Brdhmana^a  property  which  must  be  taken  by  a  Brdh^ 
mana.f 


SUMMAET  OF  THB  OEDBRS  OP  SUCCESSION  TO  THB  DIFFEBBNT 
DESCRIPTIONS  OF  STRl'-DHANA,  GIVEN  BY  Sri'-KRISHNA 

IN  HIS  Commentary  of  the  niYA-BnioA. 

The  settled  order  of  suocession  to  the  separate  properly  of  a 
woman  is  as  follows : — 

Summaiy.  ^^  t;be  case  of  property  left  by  a  maiden,  the  right  devolves 
first  on  the  uterine  brother;  or,  if  there  be  none,  on  Uie  mother; 
but,  if  she  be  dead,  on  the  father. 

It  is  the  same  in  respect  of  property  left  by  a  betrothed  damsel, 
excepting  what  was  given  by  the  bridegroom :  for  he  has  a  right 
to  whatever  he  gave. 

In  regard  to  the  property  of  a  married  woman,  which  was  re- 
ceived at  her  marriage,  her  maiden  daughter  has  the  first  claim  ; 
and  next,  a  betrothed  one :  but,  on  failure  of  both  these,  her 
married  daughters,  who  have,  or  are  likely  to  have,  male  issue^ 
inherit  together ;  or,  on  failure  of  either  of  them,  the  other  takes 
the  succession:  if  there  be  none  of  either  description,  the 
barren  and  the  widowed  daughters  have  an  equal  right ;  and,  on 
failure  of  one,  the  other  succeeds.  Next  the  right  devolves,  in 
order,  on  the  son,  the  daughter's  son,  the  son's  son,  the  great-grand- 
son in  the  male  line,  the  son  of  a  contemporary  wife,  her  grandson 

«  Daifn-krama-aeingraka,  Chtap*  II,  Sect  iv,  §  12, 18. 
t  8ee  antCf  pages  109, 110. 
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and  her  greatrgrandsoa  ia  the  male  line,  with  this  difference, 
that,  according  to  the  author  of  the  work  (JImi}ta-vAhana),  the 
right  of  the  daughter's  sou  follows  that  of  the  contemporary 
wife's  son. 

In  the  next  place,  if  the  property  were  received  at  the  time 
of  uuptials  celebrated  in  one  of  the  five  forms  denominated 
BrdhmOf  dec.,  the  order  of  successors  is  husband,  brother,  mother, 
and  father.  But,  if  it  were  received  at  nuptials  in  one  of  the 
three  forms  called  A^mra^  <fec.,  the  order  is  mother,  father,  brother, 
and  husband. 

Then  the  husband's  younger  brother ;  after  him,  the  son  of 
the  husband's  younger  brother,  and  the  son  of  his  elder  brother ; 
next  the  sister's  son ;  afterwards,  the  husband's  sister's  son ; 
then  the  brother's  son ;  after  him,  the  soa-in-law ;  next,  the 
father-in  law ;  subsequently,  the  elder  brother-io-law.  In  the 
next  place,  kinsmen  allied  by  funeral  oblations  (Bapindaa,)  in  the 
order  of  proximity ;  after  them,  kinsmen  connected  by  family 
(saiulyasj  ;  and,  lastly,  such  as  are  allied  by  similar  oblations 
of  water  (samdnodahis). 

In  the  case  of  property  given  by  the  father  at  any  other  time 
bat  the  wedding,  a  maiden  daughter  succeedfl  in  the  first  in- 
stance :  next  a  son ;  then  a  daughter  who  has,  and  one  who  is 
likely  to  have,  male  issue ;  after  them,  the  daughter's  son,  the 
sou's  son,  the  great-grandson  in  the  male  line,  the  son  of  a 
contemporary  wife,  and  her  grandson  and  great-grandson  in  the 
male  line :  next  to  these,  the  barren  and  widowed  daughters 
inherit  together :  afterwards,  the  succession  proceeds  as  before 
described  in  the  case  of  property  received  at  nuptials  denomi- 
nated Brdhma,  &c. 

But,  in  the  instance  of  property  not  received  at  a  wedding, 
and  other  than  such  as  is  giveu  by  the  father,  the  son  and  uu- 
married  daughter  inherit  together;  or,  ou  foilure  of  both  of 
them,  the  daughters,  who  have,  or  may  have,  male  issue ;  and, 
afterwards,  the  son's  son,  the  daughter's  son,  the  great-grandson 
in  the  male  line,  the  son  of  the  contemporary  wife,  her  grand- 
son and  great-grandson  in  the  male  line,  are  rightful  claim- 
ants in  succession;  next  to  these,  the  barren  and  widowed 
daughters  inherit  together :  and  lastly,  the  order  is,  as  before, 
the  same  with  that  of  property  received  at  Brdhma  nuptials.-— 
Dd.  £hd.,  (1st  Ed.,)  p.  100. 

Hemarhs  :— 

Sir  William  Macnaghten,  in  his  work  on  Hindti  law,  adopting 
SbI-krishna's  order  of  succession,  as  above,  to  the  stri-dhana, 
says, — "The  order,  above  given,  is  chiefly  taken  from  Cole- 
brooke's  translation  of  the  Ddya-hhdga,  page  100.  I  do  not 
find  that  the  law  in  this  particular  varies  materially  in  the 
different  schools,  except  that  (as  in  the  case  of  succession  to 
ordinary  property)  a  distinction  is  made  by  the  law  of  Benares, 
and  Qther  schools,   between  wealthy  and  indigent  daughters." 
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(Macn.  H.  L.,  Vol.  I,  p.  40.  Note.)  But  if  the  learned  writer 
had  taken  a  little  trouble  to  glance  over  Colebrooke's  transla- 
tion of  the  Mitdkshard,  he  would  have  found  to  his  surprise  that 
the  order  of  succession  to  the  strirdhanOy  as  therein  given,  is 
far  different  from  that  given  by  SbI-krishna  and  adopted  by  him. 
And,  moreover,  if  he  could  ascertain  the  orders  of  succession 
to  the  same  description  of  property  given  in  the  Vivdda<hiiUd' 
mani,  Vyavahdra-mayiikha  and  Smritirchandrikd,  the  paramount 
guides  respectively  of  the  MUhild,  Mahdrdsktra  and  Drdvida 
schools,*  he  would  have  been  still  more  surprised  to  find  that  the 
orders  of  succession  given  in  the  above  books  not  only  vary 
materially  from  that  which  is  adopted  by  him  for  all  the 
schools,  (and  which,  in  truth,  is  for  the  Bengal  school  alone,) 
but  also  from  that  inculcated  in  the  Mitdkskard  itself.  To  satis- 
fy his  curiosity,  should  the  reader  take  a  little  trouble  to  look 
over  the  chapter  on  stri-dhana  in  the  translations  of  the  said 
books,  and  compare  the  order  of  succession  to  such  property  given 
by  Sir  W.  Macnaghteu  with  fhat  given  in  each  of  those  books, 
he  will  be  astonished  to  find  that  the  above  is  really  the  fact. 
Amidst  such  great  and  material  discrepancies  existing  in  the 
law  treatises  of  the  different  schools,  how  the  learned  compiler 
(without  consulting  any  of  them)  was  warranted  unscrupulously 
to  declare— -'*  I  do  not  find  that  the  law  in  this  particular  varies 
maUricUly  in  the  different  schools,"  was  known  to  himself !  We, 
however,  can  only  say  this  that,  had  not  the  MUdkshard,  Yivdda- 
chintdmctnt,  Vyavahdra-mayiikkaf  and  Smriti-chandrikd  been 
translated  into  English,  so  gross  an  error  as  the  above  woold 
perhaps  have  been  perpetuated  by  judicial  decisions. 

It  may  not  be  out  of  place  here  further  to  remark  that,  Mr.  H. 
Cowell,  in  his  Lecture  on  the  stri-dhana  according  to  the  Bengal 
law,  has  not  only  omitted  to  give  the  definitions  and  descriptions 
of  the  different  kinds  of  stri-dhana  or  woman's  separate  property, 
and  the  dominion  of  her  husband  or  herself  over  such  property, 
though  these  subjects  are  very  important  and  extend  over  sevend 
pages  of  the  Ddya-hhdga  and  other  text  books^  (more  especially 
the  present  workt),  but  has  written  only  one  paragraph  regard- 
ing succession  to  stri-dhana^  quite  forgetting  that  in  Bengal 
law  the  various  kinds  of  stri-dhana  are  classified  under  differ- 
ent heads,  that  the  order  of  succession  to  each  class  of  str^ 
dhana  differs  from  that  to  another,];  and  that  all  these  orders 
differ  from  the  orders  given  in  the  Mitdkshard  and  other  books 
of  the  other  schools. 

That  wonderful  paragraph  in  which  the  learned  Lecturer  has 
attempted  to  concentrate  the  whole  of  the  Bengal  law  of 
stri-dhana  (which  is  more  difficult  than  that  of  any  other  sub- 
ject) runs  thus  : — ''  In  the  Ddya-bhdga  the  law   is  laid  down    to 

*  Vide  preface  to  the  Vyavastkd'Chandrikd,  pages  ZVI— XIX,  and  also  tbe 
preface  to  the  present  work. 

t  See  ante,  pages  213—230.  t  See  the  following  table. 
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the  following  effect : — '  A  woman's  stri-dhana  goes  to  her 
daughter,  and  not  to  her  sons,  if  there  be  a  daughter :  first,  to 
her  ooaffianced  daughter ;  second,  to  those  who  are  betrothed ; 
third,  to  those  who  are  married.  If  she  be  childless  and  have 
been  married  according  to  the  four*  admissible  forms  of  marriage, 
her  sMrdhatM  goes  to  her  husband  ;  otherwise  the  mother  in- 
herits in  preference  to  the  hnsband,  and  in.  default  of  the  mother, 
the  father  succeeds.  A  uterine  brother  is  preferred  to  the 
moUier  and  father  as  heir  to  the  maiden  sister.  On  failure  of 
heirs  down  to  the  husband,  Yrihaspati  propounds  the  nile,  that 
those  who  are  similar  to  mothers  take, — viz,,  the  mother's  sister, 
the  maternal  wicUyf  the  father's  sister,  the  mother-in-law,  and 
the  wife  of  an  elder  brother.'  The  order  of  succession  is  stated 
to  be  according  to  the  yarious  degrees  of  benefit  to  the  owner 
of  the  property  from  the  oblation  of  food  at  obsequies." — 
Cowell's  Lectures  delivered  in  1871,  pp.  218,  219. 

But  even  this  paragraph^  (not  to  speak  of  its  great  defi- 
ciency,) is  erroneous  in  several  places ;  first,  it  asserts  that, 
"a  woman's  «/rt-cIAana  goes  to  her  daughter,  and  not  to 
her  son,  if  there  be  a  daughter,^'  but  it  was  entirely  for- 
gotten that  there  is  a  sort  of  etri'dhanay  which  does  go  to 
the  son  and  unmarried  daughter  togethef*,X  ^  ^^^  exclusion  o£ 
all  other  daughters.  The  learned  Lecturer  does  not  state  what 
kind  ci  stri-dhana  is  meant  by  him.  A  uterine  brother  is 
preferred  not  only  as  heir  to  the  maiden  sister,  but  also  as 
•  saceessor  to  a  married  sister's  property  given  by  her  parents 
before  marriage,  as  well  as  to  her  fee  or  gratuity,  and  also 
to  the  property  bestowed  on  her  after  marriage.  §  As  to 
the  rule  propounded  by  Yrihaspati,  it  does  not  mean  that 
those  who  are  similar  to  the  mother  take  the  stri-dhana  o£ 
the  males  to  whom  they  are  so  related,  but,  on  the  contrary, 
it  means  that  the  sister's  son,  and  the  rest,  to  whom  they 
are  similar,  to  their  mothers,  inherit /rom  them. 

The  above  text  in  original  runs  thus  :— 

"  jncK-i^HT  wg^irft,  fcraw-^it  fire-cror  \ 

^  Of  this  the  true  translation  would  be  : — *'  The  mother's 
sister,  the  maternal  uncle's  vAfe^  the  paternal  uncle's  wife, 
the  father's  sister,  the  mother-in-law,  and  an  elder  brother's 
wife,  are  pronounced  similar  to  the  mother." 

"^  Should  be  "  one  of  the  four,"  and  not  all  four  collectively. 

f  This  should  be  maternal  uncle's  wife,  inasmuch  as  the  word  in  the 
original  is  Mdtuldni. 

X  See  the  following  table.  §  See  the  following  table. 


Digitized  by 


Google 


260  vyavasthI-darpana 

But  Mr.  Colebrooke,  perhaps  inadvertently^  rendering  the 

word  "  Jinj^il^''    (which  means  '  maternal  uncle's  wife')  by 

the  term    'maternal   uncle/   and  omitting   altogether  the 

term  '  fiun-^   (paternal   uncle's  wife),  has  translated  the 

above  text  as  follows  :—'' The  mother's  sister,  the  maternal 
uncU,  the  father's  sister,  the  mother-in-law,  and  the  wife  of 
an  elder  brother,  are  pronounced  similar  to  mothers."* — 
The  learned  Lecturer  has  taken  the  above  defective  and 
erroneous  version  to  be  bis  guide,  without  getting  the  same 
collated  with  the  original,  and  then,  what  is  still  more 
strange,  he  has  made  the  females  who  are  pronounced  simi- 
lar to  mothers,  (and  therefore  ancestors  or  predecessors,) 
successors  of  those  persons  to  whom  tbey  are  pronounced 
to  be  equal  to  mothers,  though  the  contrary  is  the  law ; — 
that  is  to  say,  he  has  made  the  mother's  sister,  maternal 
uncle's  wife,  paternal  uncle's  wife,  other's  sister,  mother- 
in-law,  and  an  elder  brother's  wife,  respectively  the  takers 
of  the  stri'dhana  of  the  sister's  son,  husband's  sister's  son, 
husband's  brother's  son,  brother's  son,  son-in-law,  and 
husband's  younger  brother;  but  these  being  m^n,  and  not 
women,  common  sense  tells  us  that  their  property  could 
not  be  etri'dhana  or  teaman's  separate  property,  unless  they 
themselves  were  women,  which  they  never  coula  be.  Instead 
of  thus  laying  down  the  law  from  his  own  brain,  if  the 
learned  Lecturer  had  taken  the  trouble  to  look  at  the  other 
text  of  Veihaspati,  which,  in  the  Diyor-bhaga,  has  been 
cited  immedialely  after  the  above,  and  clearly  states  as  to 
who  of  the  above-mentioned  persons  are  the  predecessors, 
and  who  the  successors,  he  would  not,  and  could  not,  have 
fallen  into  so  ridiculously  absurd  a  blunder  by  converting 
the  predecessors  into  successors,  and  male  euccessora  into 
female  predecessors.  The  other  text  above  alluded  to  is  the 
subjoined : — 

The  translation  of  this  is  as  follows : — 

^*  If  they  {i.  e.,  the  females  who  are  pronounced  similar  to 
the' mother)  leave  no  issue  of  their  bodies,  nor  son  (of  a  rival 
vnte),  nor  daughter's  son,  nor  son  of  those  persons,  the 
sister's  son,  and  the  rest,  shall  take  their  property."* 

It  will  be  found  on  perusal  of  the  D&ya-BMga  and  other 
books  that  the  various  descriptions  of  the  stii-dJiana   are 

•  Coleb,  D^a^Mga,  Chap.  IV,  Sect,  ui,  para.,  81. 
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cUsfiified  under  different  heads^ — viz.,  1,  /the  pi'operty 
received  at  the  time  of  the  nuptials  '/  2,  '  that  received  at  any 
other  time ;'  3,  *  the  property  given  by  a  father/  and  4,  Hhe 
property  given  to  a  woman  by  her  parents  before  marriage^ 
that  given  to  her  after  marriage^  and  her  fee  or  gratuity;'  that 
the  heirs  down  to  the  great-grandson  of  a  rival  wife  vary  in 
the  order  of  succession  to  the  first  three  kinds  of  property, 
and  the  order  of  succession  to  a  childless  married  woman's 
property  varies  between  a  husband,  brother,  mother  and 
father,  with  reference  to  the  4th  description  of  property,  as 
well  as  to  the  deceased's  form  of  marriage ;  and  that  there  is 
no  variation  in  the  order  of  succession  to  any  kind  of  strU 
dhana  of  a  childless  married  woman  among  the  subsequent 
heirs  commencing  with  the  husband's  younger  brother  and 
ending  with  the  king.  All  these  are  to  be  found  in  the  text- 
books. Should  the  reader  take  but  a  little  trouble  to  look 
over  and  examine  any  of  those  works,  especially  the  Ddya- 
bhdga,  the  present  work,  or  the  little  pamphlet  written 
by  the  late  B^bii  Frasanna  KumKr  Tagore,  he  will  at  once 
be  convinced  that  what  the  learned  Lecturer  has  written 
is  wrong  and  defective  in  so  great  a  degree  that  the  single 
paragraph  which  he  has  put  down  as  inculcating  the 
Bengal  law  of  the  atri-dhana,  tends  only  to  mislesMi  the 
student,  who  cannot  gather  therefrom  even  one  of  the 
three  orders  of  succession  to  such  property. 

The  following  table  will  show  at  one  view  the  positions   of 
the  heirs  to  the  different  descriptions  of  sU^-dhana  :— 
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TABLE  OF  THE  ORDERS  OF  SUCCESSION  TO  THE  DIVERSE 
DESCRIPTIONS  OF  STRI'-DHANA  OR  WOMAN'S  PECULIUM. 


ORDER  OF  SUCCESSION  TO  THE  PECULIUM   OF  AN  UNMAR- 
RIED DAUGHTER.''^ 


1  The  whole  brother. 


2  The  mother. 


8  The  father. 


Failing  these,  her  parents'  relations,  as  they  hi^ipen  to  be,  snoceed  aooord- 
iDg  to  the  order  of  suocession  to  a  childless  woman's  property,  q*  v. 

To  a  betrothed  girFs  property  given  by  her  to-be  hiisbuid,— first,  the 
husband  suooeeds  ;  in  his  dehtult,  the  above-mentioned  heirs  succeed  accord- 
ing to  the  above  order.* 

ORDER  OF   SUCCESSION  TO  THE  STEf-DHANA   OF  A  MARRIED 
WOMAN  HAYING  CHILDREN. 


To  her  property  received^ 
<U  the  time  of  her  n«p-* 
tials  (jowtdka)  :\ — 

1  Unmarried    daughter 

not  betrothed. 

2  Betrothed  daughter, 

!  Daughter  who  has  a 
son. 
Daughter    likely  to 
have  a  son, 
!  Barren  daughter, 
(Sonless)      widowed 
daughter, 

5  Son, 

6  Daughter's  son. 


Son's  son. 
Son's  son's  son, 


9    Son  of  a  rival  wife, 

10  Her  son's  son, 

11  Her  son's  son's  son,t 


To  tJuU  received  at  any 
time  other  than  that  of 
her  nuptkUt  :t — 


Son, 

Unmarried  daughter 
The  daughter   hav- 
ing a  son, 
The  daughter  likely 

to  have  a  son, 
Son's  son. 
Daughter's  son. 
Son's    grandson    in 

the  male  line. 
The  son  of  a  rival 

wife, 
Her  son's  son, 
8  ( Her  son*s  grandson 
)     in  the  male  line. 


{The barren  daughter 
The  (sonless)  widow- 
ed daughter,! 


To  her  properliy  givm  5y 
her  father  at  an^/  <mw 
eoevcT'i — 


The  unmarried 

daughter, 
'Daughter  having  a 
►     son, 

I  Daughter   likely  to 
[     have  a  son. 
Barren  daughter, 
(Sonlees)      widowed 
daughter. 

4  Son, 

5  Daujg^ter's  son, 

6  Son's  son, 

7  Son's  son's  son, 

8  Bon  of  a  rival  wife^ 

9  Her  son's  son, 


10    Her  son's  son's  son.§ 


ORDER  OF  SUCCESSION  TO  A  CHILDLESS  MARRIED  WOMAN'S 
STRi-DHANA. 


Given  by  her  parents  be- 
fore marriage,  her  fee 
or  gratuity,  or  bestow- 
ed after  marriage  :ll— 

1  The  whole  brother, 

2  The  mother, 
S    The  father, 

4    The  husband.ll 


Other  than  that  given  by  her  parents  befoi«  marri- 
age, her  fee  or  gratuity,  or  bestowed  after 
marriage. 


If  married  according  to 
the  hrdhm^i,  doiva, 
Araha^  prdjdpatya,  or 
gdndharva  form.ir 

1  The  husband, 

2  The  brother, 

3  The  mother, 

4  The  father.ll 


If  married  according  to 
the  dtura,  rikahata^ 
or  poiskdcha  form  :1I 


1  The  mother, 

2  The  father, 

3  The  brother, 

4  The  huBband.1I 


*  See  anU,  pp.  281,  282. 
t  See  anU,  page  232—287. 
t  See  ante,  pp.  239—242. 


§  Ante,  pp.  243—245. 
n  See  ante,  pp.  246—248. 
H  See  ante,  pp.  248—250. 
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SUCGSBSSION  OF  HEIBS  AFTBE  THOSE  AFORESAID  TO  ANY  DES- 
CRIPTION OF  PBOPEBTT  OF  A  WOMAN  MAEEISD  ACCORD- 
ING TO  ANY  OF  THE  BIGHT  FOBUS.^ 


»{ Husband's   younger 
I    brother, 

IThe  sons  <^  the  hus- 
band's younger  and 
elder  brothers, 

7  Her  sistei's  son. 


8  Husband's   sister's 

son, 

9  Her  brother's  son, 

10  Her  son-in-law, 

11  Her  father-in-law, 

12  Husband's     dder 

brother, 


18  The  ^S^iptfuiaff, 

14  The  Sakulyas, 

15  SamAnodokaSf 

16  8amana-gotir(Uy 

17  8atndn€^-pravara$, 

18  JBr&hmcma, 

19  The  King.* 


•  See  ante,  pages  250—256. 
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ON  ADOPTION. 


CHAPTER  I. 


ON  aiVINQ,  RECEIVING  AND  ADOPTING  A  SON  IN 
DUE  FORM,  &o. 


SECTION  I. 

A  Son  is  necessary. 

VyavoithA.  310.  It  is  necossary  for  every  Hindti  to  have 
a  son  for  the  presentation  of  ohlations  of  food  and 
libations  of  water,  the  discharge  of  his  debts  (spiri- 
tual and  tempor$d),  the  attainment  of  future 
beatitude,  and  the  continuance  of  his  lineage. 

Authority.       Vide  Precedents,  page  435. 

A  Brdhmana,  immediately  on  being  born,  is  produced  a 
debtor  on  three,  obligations  :  to  the  holy  saints,  for  the  prac- 
tice of  religious  duties ;  to  the  gods,  for  the  performance  of 
sacrifice ;  to  his  f oref aUiers,  for  offspring.  Or,  he  is  absolv- 
ed from  debt  who  has  a  son,  has  performed  sacrifices,  and 
practised  religious  duties.— Da^.  Iftm.,  Sect  I,  §  5. 


Annotations, 

310.  The  future  beatitude  of  a  man  depending,  according  tp 
prevalent  superstition,  on  the  performance  of  his  obsequies  and  the 
payment  of  his  debts  by  a  son,  as  the  means  of  redeeming  him  from 
an  instant  state  of  suffering  after  death.  The  dread  is  of  a'  place 
called  '  putf  a  place  of  horror,  to  which  the  matiet  of  the  childless 
are  supposed  to  be  doomed ;  there  to  be  tormented  with  hunger  and 
thirst,  for  want  of  those  oblations  of  food  and  libations  of  water,  at 
prescribed  periods,  which  it  is  the  pious,  and  indeed  indispensable, 
duty  of  a  son  (put-tra)  to  offer.— Str.  H.  L.,  Vol.  I,  pp.  73,  74. 

The  etymology  of  the  Sanskrit  word  for  a  son  (put-tra)  clearly 
evinces  the  necessity  by  which  every  Hindu  considers  himself  bound 
to  perpetuate  his  name.  '*  Since  the  son  delivers  (trdyate)  his 
father  from  the  hell  named  '  put^  he  was,  therefore,  called  'put-tra* 
by  Brjlhm^  himself.^  A  son  of  any  description  should  be  anxiously 
adopted  by  one  who  has  no  male  issue,  for  the  sake  of  funeral  cake, 
water,  and  solemn  rites,  and  for  the  celebrity  of  his  name. — Macn. 
H.  L.,  Vol.  I,  p.  63. 
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Manu  :— When  he  has  paid  three  debts  to  the  sages,  the  Authority. 
manes,  and  the  gods,  let  him  apply  bis  mind  to  final  beati- 
tude :  but  low  shall  he  fall,  who  presumes  to  seek  beatitude 
without  having  discharged  those  debts.  After  he  has  read 
the  Vedaa  in  the  form  prescribed  by  law,  has  legally  begotten 
a  8on,  and  has  performed  sacrifices  to  the  best  of  his  power, 
(and  has  paid  bis  three  debts,)  he  may  then  apply  his  heart 
to  eternal  bliss.  But  if  a  Brdhmana  have  not  read  the 
Veda,  if  he  have  not  begotten  a  son,  and  if  be  have  not  per- 
formed sacrifice,  yet  shall  aim  at  final  beatitude,  he  shall 
sink  to  a  place  of  degradation.— Chap.  VI,  vs.  35—87. 

NAkada: — Fathers  desire  male  offspring  for  their  own  Authority, 
sake,  (reflecting)  this  son  will  redeem  me  from  every  debt 
whatsoever  due  to  superior  and  inferior  beings :  therefore  a 
son,  begotten  by  him,  should  relinquish  his  own  property,  and 
assiduously  redeem  his  father  from  debt,  lest  he  fall  to  a 
region  of  torment.  If  a  devout  man,  or  one  who  maintained 
the  sacrificial  fire,  die  a  debtor,  all  the  merit  of  his  devout 
austerities,  and  of  his  perpetual ,  fire,  shall  belong  to  his 
creditors.- See  Coleb.  Dig.,  (Cal.  Ed.,)  Vol.  I,  p.  299. 

VRraASPATi : — He  who  having  received  a  sum  lent  or  the  ^^thority. 
like  does  not  repay  it  to  the  owner,  will  be  bom  (hereafter, 
in  his  creditor's   house,   a  slave,   a  servant,  a  woman,  or  a 
quadruped. — i  bid. 

From  passages  of  scripture,  such  as,  '^  Or  he  is  absolved  Authority, 
from  debt  who  has  issue,''  &c.,  this  precept  resulting,  '^  Let 
him  procure  absolution  from  debt  through  a  son,"  it  is  estab- 
lished that  the  son,  as  being  the  instrumental  cause  of  such 
absolution,  is  a  means  of  completion .-^Z>a<.  Mhn,^  Sect.  I, 
para.  88. 

The  precept,  enjoining  the  production  of  a  son,  being  posi-  Authority, 
tive,  its  result  is,   that  the  contravention  of  it  is  the  cause 
of  an  ottenee.—Dat.  Mim.,  Sect.  I,  §  5. 

Heaven  awaits  not  one  destitute  of  a  son. — Ibid.  Authority. 

Manu  and  Vishnu  : — Since  a  son  delivers  (trdi/ate)   his  Authority. 
father  from   the  hell  called   ^  put,'   therefore   he  is  named 
'put-tra^  by  the  Self-Existent  himself.* 

HABiTA : — Certain  hell  is  named   '  put ;'   and   he  who   is   Authority, 
destitute  of  offspring,  is  tormented  in  hell ;  a  son  is  there- 


•  See  ante,  page  33.  Note. 
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Authorifcy. 


Authority. 

Authority. 
Authority. 


fore  called  ' pui-tra*  because  he  delivers  his  father  from  those 
regions  of  horror.* 

Shakkha  and  Likhita  : — A  father  is  exonerated  in  his 
lifetime  from  the  debt  to  his  own  ancestors^  upon  seeing  the 
countenance  of  a  living  son :  he  becomes  entitled  to  heaven 
by  the  birth  of  his  son^  and  devolves  on  him  his  own  debt. 
The  sacrificial  hearth^  the  three  Vedas,  and  sacrifices  reward- 
ed with  ample  gratuities,  have  not  the  sixteenth  part  of  the 
efficacy  of  the  birth  of  an  eldest  son.*^ 

Manu,  Shankha,  Likhita,  Vishnu,  Vashishtha,  and 
HAfiiTA : — By  a  son,  a  man  conquers  worlds ;  by  a  son's  son, 
he  enjoys  immortality ;  and,  afterwards,  by  the  son  of  a 
grandson,  he  reaches  the  solar  abode.* 

YA/NAVALKYA  : — ^The  attainment  of  worlds,  immortality 
and  heaven  depend  on  a  son,  grandson,  and  great-grandson.* 

Mahd'bhdrata : — ^Tbe  sage  Manda-pIla  desiring  admis- 
sion to  a  region  of  bliss,  was  repulsed  by  the  guards,  who 
watch  the  abode  of  progenitors,  because  he  had  no  male 
issue.— See  CoUb.  Dig.,  Vol.  Ill,  p.  263. 


vyavoithd.  3ji^  Pqj.  the  reasons  and  purposes  above 
stated,  a  son  is  necessary  not  only  for  householders 
{grihij,  but  also  for  persons  of  any  of  the  other 
orders,  t 


Annotations. 

311.  A  doubt  might  be  entertained  as  to  the  validity  of  an 
adoption,  by  one  not  being  in  the  order  of  the  ^  grihi  *  (the  honae- 
holder),  or  by  a  blind,  impotent,  or  other  person  diaqoalified  from 
inheriting.  The  more  correct  opinion,  however,  appears  to  be  that 
adoption  by  any  of  the  persons  described  would  be  valid  ;  though 
it  seems  reasonable  that  the  affiliation  of  one  excluded  from 
inheritance  should  confer  no  right  of  succession  on  the  adopt- 
ed,t  of  which  the  adopter  is  debarred  by  law.— Sutherland's  Synop- 
sis, Head  First 

The  necessity  of  the  thing  applies,  whether  a  man  be  single, 
married,  or  a  widower ;  since  to  all,  equally,  his  future  state,  ac- 
cording to  his  conception  of  it,  is  of  the  last  importance.— Str.  H. 
L.,  Vol.  I,  page  77. 

*  See  antet  page  88.  Note.  t  See  Section  ii  ol  th»  CSiapter. 

X  See,  howeyer,  the  Chapter  on  Exdoaion  from  Inheritance. 


Digitized  by 


Google 


ON  ADOPTIOK. 


267 


The  texts  of  Manu  and  the  other  sages  cited  in  the  Authority, 
two  preceding  pages. 

This  is  recognized  in  the  world  and  Vedas.  VbtXla  and  niuBtration. 
BhoibavA  formerly  went  to  a  mountain  to  perform  devotion. 
Previous  to  that  they  were  unmarried^  and  sons  of  them  are 
not  mentioned^  (as  having  been  born  or  not  bom.  If  sons 
were  bom,  O  excellent  of  the  regenerate,)  we  much  wish  to 
bear  the  particulars  conceming  them.  MArkaiidbya  replied : 
''  Salvation  is  not  for  one  destitute  of  male  issue,  both  in 
the  next  world  and  in  this :  O  excellent  saints,  those  who 
are  fathers  of  male  issue,  by  means  of  their  own  sons,  and 
those  of  brothers,  attain  heaven.  Having  in  this  world  at- 
tained great  perfection,  when  VetAla  and  Bhoibava  reached 
the  abode  of  the  great  deity,  they  were  happy  on  the  hill 
of  KoUdsa.  Then,  O  twice-born  men,  NANDf  by  the  order 
of  Shiva,  as  one  consoling  addressed  them,  in  private,  in  the 
following  true  and  instructive  speech: — 'Do  you,  sons  of 
Shiva,  destitute  of  male  issue,  exert  yourselves  in  the  pro- 
daction  of  a  son.  By  one,  to  whom  a  son  is  born,  every- 
where salvation  is  easily  attained.'''  MIrkandbya  con- 
tinued:— ''Having  heard  these  words  of  NandI,  they 
became  elated  in  their  hearts,  and  said  to  him :  '  We  will 
make  one.(son)  only.'  Accordingly  Bhoirava,  at  some  time, 
copulated  with  URTASHf,  a  celestial  nymph,  and  procreated 
on  her  a  son,  named  Suyesha.  Ybtala  also  affiliated  him 
as  his  son  :  and,  in  consequence,  by  means  of  this  son,  both 
attained  heavenly  salvation." — Dat.  Mim.,  Sect.  II,  §  45. 

"  If,  among  several  brothers  of  the  whole  blood,  one  have  Authority. 
a  son  bom,  Manu  pronounces  them  all  fathers  of  a  male  child 
by  means  of  that  son."  (Manu,  Ch.  IX,  v.  182.)  Although, 
aooording  to  this  text,  a  man  destitute  of  an  own  son  is  the 
father  of  a  son  by  means  of  his  brother's  {ourasa)  son,  yet 
all  the  necessities  of  having  one's  own  son  are  not  thereby 
superseded ;  inasmuch  as  a  son  is  required  not  only  for  the 
sake  of  the  funeral  cake,  water,  and  solemn  rites,  but  also 
for  the  celebrity  of  name,  that  is,  continuance  of  lineage ; 
but  a  nephew  (unless  adopted)  cannot  prolong  his  uncle's 
lineage. — See  Bat.  CL,  Sect.  I,  §  26;  also  Dat.  Mim., 
8ect.  II.,  para.  85,  and  60—70. 

Manu  :— Many  thousands  of  Brdhmanas,  having  avoid- 
ed sensuality  from  their  early  youth,  and  having  left  no 
ifisne  in  their  families,  have  ascended  (  nevertheless  )  to 
heaven.— Chap.  V,  v.  159. 

Yama  :— Eighty-eight  thousand  holy  sages  of  the  sacer- 
dotal class,  superior  to  sensual  appetites,  and  having  left  no 
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male  issue^   have  ascended  (nevertheless)  to  heaven.— Fide 
Coleb.  Dig.,  Vol.  II,  p.  464.. 

ConduBion.  Although  in  the  above  texts  it  is  illustrated  that  a  man 
may,  by  means  of  devotional  austerity,  attain  heaven,  yet,  in 
the  present  (Kali)  age  the  production  of  a  son  must  be  look- 
ed to  as  the  only  means  of  exemption  from  the  hell  called 
^put/  and  that  of  attaining  celestial  bliss,  as  such  devotional 
austerity  is  impracticable,  and  such  holy  sages  are  rare,  in 
the  present  age. 

Vifavoithd.  312.  A  son  is  not,  however,  necessary  for  a 
woman  whose  husband  has  one  adopted  or  bom  of 
another  wife  of  his.* 

^f^«»*o'^       Inasmuch  as  she  is   mother  of  a  son   by   means  of  that 
son  of  her  husban^. 

Authority.  Manu  : — If  among  all  the  wives  of  the  same  husband  one 
bring  forth  a  male  child,  Manu  has  declared  them  all,  by 
means  of  that  son,  to  be  mothers  of  male  issue. — Ch-  IX, 
verse  183. 

Authority.  The  SOU  of  a  rival  wife,  originating  immediately  from  por- 
tions of  the  husband,  bears,  though  unadopted,  the  relation 
of  son  to  another  wife. — See  Dat.  M$m„  Sect.  II,  §  70. 
See  also  Section  ii  of  this  chapter. 


ARTICLE  II. 

Where  a  son  legitimately  begotten  (ourasa)  is  want- 
ing, A  substitute  por  him  is  necessary. 

313.  A  person  destitute  of  a  legitimate  son  be- 
gotten by  himself  (ourasaj,  must  anxiously  adopt 
a  substitute  for  such  son. 

Vide  Precedents,  page  435. 


AnnotationB. 

312.  The  same  reason,  which  imposes  the  necessity  of  adoption 
on  a  maD,  not  equally  applying  to  a  woman,  the  latter  (at  least  such 
seems  to  be  the  more  accurate  and  prevailing  doctrine)  is  incapable 
in  her  own  right  of  adoption,  though  it  is  admitted  that  by  bis 
sanction  she  may  affiliate,  on  the  part  of  her  husband,  a  son  who 
would  necessarily  be  filially  related  to  herself.— Sutherland's  Synop- 
sis, Head  First. 

*  See  Section  ii  of  this  Chapter. 
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Manu:— A   son  of    any  description   must  be   anxiously  Authority, 
adopted  by  a  man  destitute  of  male  issue  {a),  for  the  sake  of 
the  funeral   cake^   water^    and  solemn  rites  (d),  and  for  the 
celebrity  of  his  name.* 

Atri  : — By  a  man   destitute   of  a  son  (6)  only,  must  the  Authority. 
substitute  for  a  son  of  some  one  description,  always  {c)  be  an- 
xiously adopted  :  for  the  sake  of  the  funeral  cake,  water,  and 
solemn  rites  (d).* 

(aj    "  By  a  man  destitute  of  male  issue :" — that  is,  by  one  to   Expositioo. 
vhom  no  son  may  have  been  bom,  or  whose  son  may  have  died ; 
for,  a  text  of  Shounaka  expresses  :  ''  One  destitute  of  a  sou  or  one 
ivhose  sou   may  have  died,   having  fasted  for  male  issue,''  d^}. — 
Dot.  CA.,  Sect  I,  §  4. 

(b)  "  By  a  man  destitute  of  a  son."]  The  word  son,  here  Exposition. 
asi9d,  is  inclusive  also  of  the  son's  son  and  grandson  (in  the  male 
line),  for  through  these  the  exclusion  from  heaven  denounced  in 
such  passages  as  "  heaven  awaits  not  one  destitute  of  a  son,"  is 
removed  ;  since  it  is  declared  in  the  text  subjoined,  that  man- 
sioDs  of  the  happy  are  attained  through  the  grandson,  and  the 
other.  **  By  a  son  a  man  conquers  worlds  :  by  a  son's  son  he 
enjoys  immortality ;  and  afterwards  by  the  son  of  a  grandson  he 
reaches  the  solar  abode."— Z>a^  Mim.,  Sect.  I;  §  13. 

The  term  ''  male  issue,^'  (ptit-tra,)  here  used,  is  inclusive 
of  the  grandson  and  great-grandson  (in  the  male  line) ;  for 
these  equally  present  oblations  of  food,  and  preserve  the  line. 
Otherwise,  it  would  follow  that  the  adoption  of  a  son,  by  one 
whose  son  had  died,  notwithstanding  the  existence  of  a 
grandson  (in  the  male  line),  were  without  reason.  It  there- 
fore results  that,  only  one  destitute  of  a  son,  grandson,  and 
great-grandson  (in  the  male  line),  may  adopt. — Dat.  Ck, 
Sect.  I,  §  6. 

Therefore,  although  by  the  production  of  a  son,  the  exemp-  Conclusion, 
tion  from  debt,  deduced  from  the  text  of  Manu  subjoined, 
may  have  taken  place,  still,  on  the  death  of  such  son,  for  the 
sake  of  funeral  rites,  the  affiliation  of  another  son  is  indispen- 
sable. "  By  the  eldest,  at  the  moment  of  birth,  a  man  be- 
comes father  of  male  issue,  and  absolved  also  from  debt  to 
his  progenitors.'' — Ibid.,  §  5. 

"  By  a  man  destitute  of  a  son,  &c.'' — Since  it  is  shown  by   Authority. 
this,  tnat  the  being  so  destitute  is  a  cause ;  in  omitting  to 
adopt  a  son,  an  offence  even  is  incurred ;  for  the  precept  en- 

•  Dot,  Mint,,  8«ct.  I,  §  8.  See  Dot,  Ch,,  Sect  I,  §  3,  where  the  term 
"  male  isftue"  is  used  instead  of  "  a  son." 


Digitized  by 


Google 


270 


vtavasthI-darpana 


joining  the  production  of  a  son  being  positive,  it  results  tliat 
the  contravention  of  it  is  the  cause  of  an  offence ;  and  on 
defect  of  any  son  in  general,  exclusion  from  heaven  is  declar- 
ed in  this  text :  ''  Heaven  awaits  not  one  destitute  of  a  son, 
Sccr—Dat.  mm.,  Sect.  I,  §  5. 


Exposition.       "  By  a  man  destitute  of  a  son  only.'' — ^The  incompetency 
of  one  having  male  issue  is  signified  by  the  term  "  only" 
this  "passage. — Ibid.,  §  6. 


m 


Explanation.  (c)  The  term  "  always"  signifies  that,  in  the  present  case,  no 
definite  "  period  is  required,  as  in  such  cases  as  (that  coutemplated 
in  this  passage)  "  the  barren  woman,  in  the  eighth  year,  is  to  be 
superseded." — Dot.  Mim,^  Sect.  I,  §  53. 

Explanation.  (d)  « The  funeral  cake,'* — the  Shrdddha  or  funeral  repast. 
*'  Watet^* — that  is,  the  presenting  of  water  in  the  two  united 
palms,  and  so  forth.  " Solemn  rites" — ^meaning rites  in  honor  of 
the  deceased,  cremation  and  the  like. — Ibid,,  §  54, 55. 

Cause.  These  are  the  cause  {hetu).  The  reason  occasioning  the 
adoption  is  the  cause.  This,  from  being  used  in  the  singular 
number,  shows  that  these  ceremonies,  collectively,  are  the 
cause^  and  not  individually ;  and  consequently,  the  meaning 
is,  that  there  is  not  a  distinct  aflBliation  severally  for  each, 
but  one  adoption  only  on  account  of  the  whole :  for  on  de- 
fault of  a  son,  the  failure  of  the  oblations  of  food  and  other 
rites  is  the  consequence. — Ibid,,  §  54,  55. 

Remark.  The  causes  assigned  as  above  by  the  author  of  the  Dattaka- 
mimdnsd  are  not,  however,  all,  the  celebrity  of  name,  that  is, 
prolonging  lineage,  being  another  cause  of  adoption  assigned 
by  Manu.  The  author  omitting  that  cause,  cites  only 
those  in  the  text  of  Atri,  namely,  funeral  cake,  water,  and 
solemn  rites.  Had  these  been  all,  there  was  no  necessity  of 
adopting  a  son,  while  a  brother's  son  existed ;  since  he  could 
perform  all  those  acts  just  as  a  son.  The  author  of  the 
Daitaka-chandrikd,  considering  the  prolonging  of  lineage  to 
be  the  principal  cause  of  adoption,  has  asserted  that  it  is 
necessary  to  adopt  a  son  notwithstanding  there  be  a  brother's 
son  to  present  the  oblations  of  food,  libations  of  water,  and 
to  perform  the  solemn  rites.  This  assertion  of  his  appears 
to  be  very  just,  inasmuch  as  even  the  presentation  of  the 
oblations  of  food  and  libations  of  water  must  in  some  remote 
period  cease  without  the  celebrity  of  name,  that  is,  continu* 
ance  of  the  lineage,  which  therefore  is  the  principal  cause  of 
adoption.  Thus  a  son  is  adopted  not  only  for  the  sake  of 
the  funeral  cake,  water,   and   solemn  rites,   but  also  £<Mr 
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prolonging  the  lineage,  all  which, 
constitute  the  cause  o£  adoption. 


collectively,   not  singly. 


314,    The  substitute  for  a  son  is  necessary,  not-  Vyavasths. 
withstanding  a  widow's  capacity  to   present  the 
oblations  of  food  and  libations   of  water   to  the 
manes  of  her  husband. 

Since  her  presentation  of  the  oblations  of  food  and  liba-  Keason. 
tions  of  water  to  her  deceased  husband  alone  does  not  obviate 
the  necessity  for  having  a  son,  who  is  adopted  chiefly  to 
perform  the  pdrvana  Shrdddha,*  to  deliver  the  adopter  from 
the  hell  called  ^  put/  and  to  prolong  his  lineage,  which  acts 
are  beyond  the  capacity  of  a  widow  to  perform. 

"  On  failure  of  the  son,  let  the  wife  be,"  &c.t — ^Although  Authority, 
by  this  and  other  passages  the  capacity  of  the  wife,  and  other 
(heirs)  also,  to  perform  the  obsequies,  is  declared,  still  it 
most  be  unquestionably  affirmed  that  from  the  authority  of 
such  passages  as*  this — (^^  Heaven  awaits  not  one  destitute  of 
a  son,'')  the  mansions  of  the  happy  attainable  by  obsequies, 
performed  by  a  son,  are  not  acquii*ed  by  such  rites  performed 
by  the  wife  and  the  rest.  For,  otherwise,  the  wife  and  other 
heirs  of  one  destitute  of  male  issue,  being  competent  to  per- 
form rites,  which  would  be  equally  effective,  the  specification 
of  failure  (of  the  son)  would  be  unmeaning ;  as  an  alter- 
native results  from  such  equality.  Hence,  for  the  acquisition 
of  some  particular  heaven,  to  be  obtsdned  by  obsequies  per- 
formed by  a  son,  the  substitute  for  a  son  is  indispensable.— 
D(U.  M(m.,  Sect.  I,  §  58,  59. 

"  If  among  several  brothers  of  the  whole  blood,  one  have 
a  son  born,  Maku  pronounces  them  all  fathers  of  a  male  child 
by  means  of  that  son.'^J  '*  Let  the  nephew  of  a  paternal 
uncle,  destitute  of  male  issue,  be  his  son  :  he  only  should 
perform  his  obsequies  of  the  funeral  repast,  and  oblations  of 
food  and  water.'' §  '^  Those  who  are  fathers  of  male  issue, 
by  means  of  their  own  sons,  and  those  of  brothers,  are  com- 
pletely saved."  II 

Although,  in  the  texts  above  cited,  a  brother's  son  is  con- 
sidered to  be  a  son  of  his  uncle,   yet  the  necessity  for  the 


*  See  ante,  page  20. 

t  Shankha  : — The  sequel  is  this,  '^  (the  perfonner  of  the  funeral  rites  ;) 
on  hw  default,  the  whole  brother."— -I>a«.  Mim,,  Sect.  I,  §  58.    Note. 

t  Makit,  Ch.  IX,  V.  182. 

§  Vrikat  PARisHABA.    See  Dai,  Mim.,  Sect,  ii,  §  58. 

il  Kdlikd'pur&Wh  Ibid.,  i  45. 


Digitized  by 


Google 


272 


vtatasthI-daepana 


substitute  for  one's  own  son  is  not  wholly  superseded  by  a 
brother's  son^  inasmuch  as  he  cannot  prolong  his  uncle's  line- 
age, unless  legally  adopted.     Consequently,— 

vyavasthd  315.  The  substituto  for  a  son  is  necessary,  not- 
withstanding the  existence  of  a  brother's  son.* 

Authority.  As  the  capacity  of  prolonging  lineage  does  not  obtain  in  a 
brother's  son,  although  such  son  may  exist,  he,  (or  if  any 
impediment  exist,)  another  must  be  affiliated,  as  a  son  given, 
and  so  forth :  there  is  in  this  respect  a  matenal  difference.— • 
Dat.  CK  Sect.  I,  §  26. 

Authority.  The  position,  that  the  son  of  a  brother,  though  unadopted, 
bears  filial  relation  to  his  paternal  uncle,  on  account  of  the 
text  of  Vrihat  ParIshaua,  above  cited,  is  refuted.  For, 
without  an  act  of  the  adoptive  parent,  filiation,  as  his  son,  is 
not  accomplished.  Therefore,  the  texts  of  Manu  and  Vrihat 
ParIshara  are  not  pertinent,  to  the  extent  of  their  verbal 
import ;  for,  thirteen  descriptions  of  sons  would  be  the  conse- 
quence.— See  Dat.  Mim.,  Sect.  II,  §  53,  55. 

Authority.  And,  moreover,  the  assigning,  in  the  following  text,  of  the 
fifth  place,  in  the  order  of  succession  to  the  estate  of  one, 
who  died  without  male  issue,  would  be  contradicted.  '^  The 
wife,  and  the  daughters,  also  both  parents,  brothers  like- 
wise, and  their  sons,''t  &c.  The  exposition  of  this  is  thus  : 
'^  If  the  brother's  son,  though  unadopted,  bear  filial  relation 
(to  his  uncle),  the  enumeration  of  the  brother's  son,  on 
account  of  his  wanting  such  relation,  in  the  fifth  place,  in 
the  order  of  succession  to  one  dying  without  male  issue, 
would  be  contradicted.  The  same  also  must  be  understood, 
in  respect  to  the  right  in  gradation,  to  perform  the  obsequies, 
as  declared  in  this  and  other  texts :  "  The  son,  the  son  of  a 
son,  the  son  of  a  grandson :  like  these,  the  offspring  of  a 
brother,  or  that  of  a  sapinda  also,  are  born,  Oh  king ! 
capable  of  performing  obsequies.*' — Dat.  Mim,,  Sect,  II, 
paras.  59^  60. 


Annotations. 
315.  It  is  true  that  a  brother's  sod,  as  such,  inherits,  and  per- 
forms obsequies  to  his  uucle,  dying  without  preferable  heirs ;  bat 
then  it  is  as  bis  nephew,  not  as  his  son ;  and  the  spiritual  efficacy, 
in  the  one  and  the  other  case,  is  considered  to  be  different.  To 
render  him  a  substitute  for  a  son,  he  must  have  been  affiliated. — 
Str.  fl.  L.,  Vol.  I,  p.  86. 

*  See  Section  U  of  thia  Chapter,         t  TIjnavalkta.    See  ante,  page  29 . 
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Moreover  in  the  case  where  of  ten  whole  brothers,  five  Authority, 
have  each  ten  sons,  and  five  are  wholly  destitute  of  male 
issue,  it  would  follow  that  the  five  brothers  destitute  of 
male  issue  would  have  each  fifty  sons ;  and  it  would  also  re- 
salt  that  the  fifty  sons  would  severally  have  ten  fathers ; 
thus  there  would  be  a  great  absurdity.  Nor  would  an  in- 
tended consequence  l£us  residt :  for,  in  the  passage  ('^  a 
substitute  for  a  son  must  be  adopted,*')  unity,  ascribed  to 
the  object  to  be  adopted,  is  of  definite  import ;  and  the 
singular  number,  used  in  the  following  passage,  to  express, 
severally,  both  the  male  issue,  and  the  father  of  the  same, 
would  be  contradicted.  "  If  one,  among  brothers  of  the 
whole  blood,  be  possessed  of  male  issue,  Manu  pronounces 
that  they  all  are  fathers  of  the  same  by  means  of  that 
Bon/'—Dat.  M{m.j  Sect.  II,  §  64>  65. 

Neither  must  it  be  alleged  that,  because  the  plurality  of  Authority, 
brothers'  sons  is  mentioned  in  this  jpassage  (^^  those  who  . 
are  fathers  of  male  issue,  by  means  of  their  own  sons, 
and  those  of  brothers,  are  completely  saved,")  many  brothers' 
sons,  even  though  unadopted,  may  be  sons  of  one  person : 
for,  from  occurring  in  respectful  modes  of  expression,  in 
which,  by  popular  acceptation;  the «  plural  number  is  used, 
it  has  an  indefinite  import:  also,  the  iujunctive  precept 
proposed,  beiug  accomplished  in  9ur  opinion  by  means  of 
one  only,  the  propounding  of  many  would  be  contrary  to 
sense  and  law.-— /Wd,  Sect.  II,  §  66.     Therefore, — 

316.     Every  person  to  whom  no  ouraaa  son  has    vyaviuM. 
been  born,   or  is  not  to  be  born,  or  being  born  has 
died  without  leaving  a  son,  or  a  son's  son,  is  under 
the  necessity  of  adopting  a  substitute  for  such 
son.* 

Vide  precedents,  pages  435—487. 


Annotations. 
316.  Marriage  is  to  be  contracted  in  order  to  have  a  sod,  and  a 
son  is  required  to  perform  the  obsequies ;  so  marriage  failing  in  this 
moat  important  object,  trtj.,  the  production  of  an  outxisa  sou,  (e.  e.,  a 
son  begotten  by  the  man  himself  lu  lawful  wedlock,)  or  in  the  event 
of  a  man  not  being  married,  or  losing  his  wife  before  begetting  a  son, 
recourse  is  necessarily  had  to  the  adoption  of  an  artificial  son  sab- 
atitutedfor  the  ouraaa,  in  order  that  obsequies  might  not  go  un- 
performed, and  the  celestial  bliss  be  forfeited. — :See  Str.  H.  L» 
VoL  I.  pp.  74,  75. 

*  See  ante,  pp.  261*269,  and  tho  Section  nest  foliowing, 

I-l 
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TyavasthA.  317.  The  substitute  for  a  son  legitimately  be- 
gotten (ouraaa)  was  generally  of  eleven  descriptions. 

Reaaoiu  There  being  generally  twelve  descriptions  o£  sons,  includ- 

ing the  ourasa  or  the  son  legitimately  begotten. 

Auttiority.  They  are  thus  described  by  YIjnavalkya  :— 1,  "  The 
legitimate  son  of  the  body  is  one  who  is  produced  by  a  lawful 
wife ;  2,  the .  appointed  daughter  or  her  son  is  equal  to  him ; 
3,  the  son  of  the  (soil,  or)  wife  is  one  begotten  on  her  by  an 
appointed  kinsman  sprung  from  the  same  original  stock  (with 
her  husband),  or  by  another  person  duly  authorized ;  4,  a 
male  child,  secretly  brought  forth  (by  a  married  woman)  in 
the  mansion  (of  her  lord),  is  considered  as  a  son  of  concealed 
birth  ;  5,  the  Kdnina,  or  son  bom  of  a  young  woman  wn- 
married,  is  considered  as  the  son  of  his  maternal  grandfather; 
6,  a  son  of  the  twice-inarried  is  one  bom  of  a  woman  (by  a 
second  marriage),  whether  she  be  at  the  time  of  this  marriage 
deflowered  or  not ;  7,  a  son  given  is  one  who  is  made  a  gift 
of  by  his  father  or  mother;  8,  the  son  bought  is  one  sold  by 
his  parents ;  9,  a  son  made  is  one  (born  of  other  parents 
and)  adopted  by  a  man  himself  ;  10,  a  son  self -given  is 
he  who  gives  himself  to  another ;  11,  a  son  of  a  pregnant 
bride  is  one  accepted  while  yet  in  the  womb  of  the  bride ; 
12,  he  who  is  taken  in  adoption  having  been  forsaken  by  his 
parents  is  a  deserted  son/^* 

Authority.  Manu  also  enumerates  twelve  sons,  including  the  legiti- 
mately begotten  one  {ourasa),  but  in  some  respects  he  dif- 
fers from  YAjnavalkya.  His  enumeration  is  as  follows  : — 
1,  '*  The  son  begotten  by  a  man  himself  (in  lawful  wed- 
lock) ;  2,  the  son  of  his  wife  (begotten  in  the  manner  des- 
cribed) ;  3,  a  son  given  (to  him)  ;  4,  a  son  made  (or  adopt- 
ed);  5,  a  son  of  concealed  birth  (or  whose  real  father  cannot 
be  known) ;  and  6,  a  son  rejected  (by  his  natural  parents), 
are  the  six  kinsmen  and  heirs ;  7,  the  son  of  a  young  woman 
(unmarried) ;  8,  the  son  of  a  pregnant  bride ;  9,  a  son 
bought;  10,  a  son  by  a  twice-married  woman;  11,  a  son 
self -given;  and  12,  a  son  by  a  Shiidrd,  are  six  kinsmen, 
but  not  heirs  (to  collateral8)/^t  ^'  Sages  declare  these  eleven 
sons, — the  son  of  the  wife  and  the  rest, — as  specified,  to  be 
substitutes  for  the  legitimate  son  (of  the  body),  for  the 
obsequies  would  fail  {kriyd-lopdt)/'X 

Remark.        ^   The  twelve  sons  enumerated  by  Manu  are  really  thirteen 
in  number,  as  said  by  Vrihaspati  : — "  Of  the  thirteen  sons 

•  Miid'cskcrd,   Ch.  I,   Sect  ix,   §  I;~r».   Chi.,     p.   2S8  ;— Cofeft.  Dig., 
VoL  III,  pp.  160,  210,  224,  235,  241,  273,  275,  276,  278,  aud  279. 


t  Chap.  IX,  vf  159,  ICO. 


:  Dat.  mm.,  Sect.  I,  §  33. 
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who  have  been  enumerated  by  Manu,  in  tbeir  order,  the  legi- 
timate son  and  appointed  daughter  are  the  cause  of  lineage. 
As  oil  is  substituted  by  the  virtuous  for  liquid  butter,  so  are 
eleven  sons^  by  adoption,  substituted  for  the  legitimate  son 
and  appointed  daughter.'^ — Dat.  Ch,,  Sect.  I,  §  8. 

It  appears  that  the  twelve  sons  enumerated  by  Mantj  have  Remark, 
been  reckoned  as  thirteen,  by  enumerating  the  appointed 
daughter  or  her  son  as  distinct  from  the  legitimate  son  of  the 
body,  which  two  have  been  reckoned  by  Manu  to  be  one  and 
the  same  in  effect,  and  expressed  by  the  term  '  owrasaf 
(See  Manu,  Ch.  IX,  vs.  130,  132,  133.) 

According  to  the  calculation  of  some  authorities,  the  Remark, 
number  of  sons,  including  the  ourasa,  is  extended  even  to 
fifteen,  as  in  the  following  text  of  law  quoted  in  the 
Dattaka'Tnimdnsd  :—^^  1,  The  legitimate  son ;  2,  the  apppoint- 
ed  daughter ;  8,  the  son  begotten  on  another^s  vrif e ;  4,  the 
son  of  the  wife ;  5,  the  son  of  an  appointed  daughter ;  6,  the 
son  of  a  twice-married  woman ;  7,  the  damsel's  son ;  8,  the 
son  received  with  (in  the  womb  of)  a  pregnant  bride ;  9, 
the  son  of  hidden  origin ;  10,  the  son  given ;  11,  the  son 
purchased;  12,  the  son  self -given;  13,  the  son  made;  14,  the 
deserted  son ;  and  15,  the  son  born  of  a  woman  of  unknown 
caste,  are  the  fifteen  sons  of  a  man.''     (Sect  II,  §  57.) 

These,  plus  the  son  of  a  Shudrd,  amount  to  sixteen.  But  R«m*rk. 
the  appointed  daughter  and  the  son  of  an  appointed  daughter 
being  reckoned  to  be  one,  and  the  son  begotten  on  another's 
wife  and  the  son  of  the  wife  being  assumed  to  be  one,  and 
the  son  of  a  Shudrd  woman,  and  the  one  born  of  a  woman  of 
unknown  caste,  being  omitted,  sons  are  principally  enumerated 
to  be  twelve,*  as  specified  by  YAjnavalkya. — See  <mte, 
page  274. 


•  Oat  of  the  ten  lists,  exhibited  in  the  Digest,  only  three  authorities 
bettdes  Manu  included  the  Shoudra  (the  son  of  a  Shudrd  woman,  married 
or  unmarried  by  any  other  than  a  ShUdra  father)  as  one  of  the  twelve 
legal  sons.  These  are  Vishnit,  Shankha,  and  Likhtta,  with  the  Kdlikd- 
l^vnifMi;  Vishnu,  and  the  JSdUkd-pwdtiaf  together  with  Manu,  omitting 
the  pufyrikd-putra,  as  being  identified  with  the  son  bom  in  wedlock,  which 
Shankha  and  Liehita  admit ;  the  latter  omitting  the  KHtrima,  or  son 
made,  as  included  (it  may  be)  in  the  Dattaka,  or  son  given. 

VisBHU  as  well  as  Manu  makes  the  son  of  a  ShUdrd  woman  the  twelfth, 
calling  him  "a  son  any  how  produced  irregularly."  He  is  said  by  Manu  to 
he  batten  through  lust  on  a  SkUdrd  woman,  married  or  unmarried,  by  a 
man  of  the  priestly  class.  So  that,  however  competent  to  confer  some 
benefits  on  hia  putative  father,  he  was  even  degraded  as  a  corpse  though 
*live,  and  thence  (in  law)  called  **  a  living  corpse."  It  is  for  these  reasons 
that  he  is  not  reckoned  as  a  son  by  the  other  legislators.  See  Manu, 
Ch.  HI,  vs.  15,  16;  Ch.  IX,  r.  178.  See  also  Coleb.  Dig.  Vol.  Ill, 
pp.  117,  119,  144,  283,  284 ;  and  Sir.  H.  L.  VoL  II,  pp.  210—212. 
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Conclusion.  The  author  of  the  Dattaka-mimdnsd  has^  in  the  (oUowing 
words,  concluded  the  number  of  the  sons  to  be  twelve :  "  It 
is  established  that  there  is  no  contradiction  of  the  number 
twelve ;  for  the  several  enumerations  in  each  authority  are 
consistent ;  since,  in  some,  particular  sons  are  implied,  and  in 
others,  expressed/' — Sect.  II,  §  58. 

On  failure  of  the  legitimate  son  the  son  of  the  wife  and 
the  rest  (as  aforesaid)  are  ordained  to  be  an  eleven-fold 
substitute.  (DaL  Mim.,  Sect.  I,  §  52.)—"  On  failure  of  the 
first  respectively  invest  the  next  with  filial  rights."  {Kdlikd" 
purdna.) — See  Coleb,  Dig.,  Vol.  Ill,  p.  155.   Nevertheless, — 

Vyavasiu.  318.  Of  the  Several  sons, — the  son  of  the  wife 
and  the  rest, — generally  speaking,  the  Dattaka 
(the  son  given),  can  at  present  be  made  a  sub- 
stitute for  the  ourasa  son. 

Vide  Precedents,  pages  438,  440 — 442. 


Annotations. 


318,  319.  On  the  subject  of  son,  to  be  affiliated  in  the  present 
age,  the  two  texts  of  law  quoted  in  Dot.  Ch,^  (Sect.  I,  §  9,)  are  usually 
cited.  The  term  '  son  given/  occurring  in  the  latter,  is  explained  in 
the  Vi/avahdra-niddhava,  and  other  works,  as  likewise  denoting  the 
'  son  made.' — The  putritd-putra  does  not  appear  to  be  r^;arded  as 
a  subsidiary  son,  and  it  is  not  unreasonable  to  infer  that  the  afi&lia- 
tiou  of  such  son,  would  be  valid  in  the  present  age.  The  term 
'  ouroid*  or  legitimate  son,  occurring  in  the  text  noticed,  might 
consistenily  be  construed  as  also  indicatory  of  the  putrik&'-fnUra. 
This  term  is  used  to  denote  a  daughter  appointed  to  be  a  son,  the 
one  appointed  to  raise  up  (male)  issue,  and  the  son  of  either. 
YiJTNAVALKYA  declares  the  putrikd-puira  to  be  equal  to  the  real 
legitimate  son,  and  Manu  propounds  that  there  is  no  difference 
between  a  son  and  an  appointed  daughter,  and  a  son's  son  and  the 
son  of  such  daughter.  Further,  an  equal  division  of  the  heritage 
is  ordained  between  the  putrikd-pvira  and  real  legitimate  son. — 
Note  I,  appended  by  Mr.  Sutherland  to  his  Synopsis,  Head  First. 

318,  319.  Now,  these  two,  the  son  by  birth,  emphatically  so  called, 
(Ourasa)  and  (Dattaka,)  the  son  by  adoption,  meaning  always  the 
son  given,  are  generally  speaking  the  only  subsisting  ones  allowed 
to  be  capable  of  answering  the  purpose  of  son ;  the  rest,  and  all 
concerning  them,  being  parts  of  ancient  law,  understood  to  have 
been  abrogated,  as  the  cases  arose,  at  the  beginning  of  the  present, 
the  KcUi  age.— Str.  H.  L.  Vol  I,  p.  75. 
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Of  these^  however,  in  the  present  age,  all  are  not  recog-  Authority. 
nised.  For  a  text  recites : — "  Sons  of  many  descriptions, 
who  were  made  by  ancient  saints,  cannot  now  be  adopted 
by  men,  by  reason  of  their  deficiency  of  power/' — and 
against  those,  other  than  the  son  given,  being  substitutes, 
there  is  a  prohibition  in  a  passage  of  kw,  wherein,  after 
having  been  premised,— ''  The  adoption,  as  sons  of  those 
other  than  the  legitimate  son,  and  son  given,'' — ^it  is  sub- 
joined,— "  These  rules  sages  pronounce  to  be  avoided  in  the 
Kali  age." — Dat  Ch.,  Sections  I,  and  IX. 

^'  Sons  of  many  descriptions,  who  are  made  by  ancient  Authority. 
saints,  cannot  now  be  adopted  by  men,  by  reason  of  their 
deficiency  of  power,"  &a  On  account  of  this  text  of  Vri- 
HA8PATI,  and  because  in  this  passage,  {"  There  is  no  adop- 
tion, as  sons  of  those,  other  than  the  son  given  and  legiti- 
mate son,"  &c.,)  other  sons  are  forbidden  by  Slwunaka  in 
the  Kali  or  present  age ;  amongst  the  sons,  however,  (who 
have  been  mentioned),  the  son  given,  and  the  legitimate  son 
only,  are  admitted. — Dat.  Mim.,  Sect.  I,  §  64j. 

Smriti: — ^The  filiation  of  any  but  a  son  legally  begotten  Authority. 
cr  given  in  adoption  (by  his  parents) ;  the  desertion  of  a 
wife  for  any  offence  less  than  adultery:  these  (parts  of 
ancient  law)  were  abrogated  by  wise  legislators,  as.the  cases 
arose  at  the  beginning  of  the  Kali  age,  with  an  intent  of 
secoring  mankind  from  evil. — Madana-ratna-pradipa.  See 
the  general  note  appended  by  Sir  William  Jones  to  his 
translation  of  the  Institutes  of  Manu,  page  365.     But, — 

The  sage  PARisHABA,  whose  ordinances  are  said  to  be  the  J^®/f^^ 
supreme  authority  in  the  present  (Kali)  age,*  having  or-  JJjm^) 
diuned  that  the  son  made  (Kriirima)  is  not  abrogated  in 
the  present  age,t  and  accordingly  the  Dattaka'mimdnsd, 
Vyavahdra-Triddhava,  Mitdkshard,  and  some  other  books 
of  high  authority  having  declared  that  the  term  Dattaka 
(given)  is  inclusive  also  of  the  son  made  {Kritrima)^  the 
adoption  of  sons  in  the  Kritrima  form  is  made  in  Mithila 
and  some  other  provinces(l),  but  not  in  Bengal. 


Annotattons. 
(1.)    It  should  be  premised,  that  in  the  present  age,  amongst  the 
various  subsidiary  sons  recognised  in  codes  of  law,  according  to  the 

«  See  the  Preface. 

f  By  PabXshara,  author  of  one  of  the  ShanhitM- or  institutes  (referring  to 
the  Huidti  divison  of  the  world  into  four  ages),  are  assigned,  as  appropriate  to 
the  Kriia^yuga  or  the  first  age,  the  Institutes  of  Manu,  to  the  Treta,  or  se- 
ocnod,  the  ordinances  of  Goutama,  to  the  Dwdpara,  or  third,  those  of  Shankha 
and  LiKHiTA,  and  to  the  KaUi  or  fourth  (the  present  sinful  age  as  it  is  deemed) 
hit  (pABisHABA'a)  own  ordinances* 
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The  puii-ikd 
putra. 


Filiation  in  the  form  of  ptdrikd-putra  (an  appointed 
daughter  or  her  son)  also  does  not  appear  to  have  been 
abrogated,  such  son  being  considered  by  Manu,  Yashishtha, 
Shankha  and  Likhita,  and  in  the  Kdlikd-purina,  to  be 
identical  with  the  son  legally  begotten  {ourasa),  and  by 
other  legislators  to  be  like,  or  equal  to,  the  latter.    Thus  :— 

Manu  : — He,  who  has  no  son,  may  appoint  his  daughter 
in  this  manner  to  raise  up  a  son  for  him,  saying  : — **  The 
male  child  who  shall  be  born  from  her  in  wedlock  shall  be 
mine,  for  the  purpose  of  performing  obsequies/' — Chap.  IX, 
verse  127. 

Manu  : — Between  a  son^s  son  and  the  son  of  such  a 
daughter  there  is  no  difference  in  law ;  since  their  father  and 
mother  both  sprang  from  the  body  of  the  same  man.— 
Chap.  IX,  V.  133. 

Authority.  Vashishtha  : — This  damsel  who  has  no  brother,  I  will 
give  unto  thee,  3ecked  with  ornaments ;  the  son  who  may 
be  born  of  her  shall  be  my  son. — Coleb.  Dig.,  VoL  III, 
page  171. 


Authority. 


Authority. 


Authority. 


Bemark. 


Authority. 


Shakeha  and  Likhita  : — Between  a  son,  and  the  son  of 
such  an  appointed  daughter,  there  is  no  difference. — Caleb. 
Dig.,  Vol.  Ill,  p.  183. 

In  fact,  the  appointed  daughter  becomes  a  son  when  the 
declaration  runs  in  this  form — '^  This  daughter  shall  raise  up 
offspring  to  me,  as  if  she  were  my  son.^^ — Ibid.,  p.  171. 

YijNAvALKYA  : — The  legitimate  son  (ourasa)  is  one  pro- 
created on  the  lawful  wedded  wife.  Equal  to  him  is  the  son 
of  an  appointed  daughter. — Mit.  In.,  Chap.  I,  Sect,  xi,  §  !• 


AnnotatiLons. 

authority  of  writers,  coDfirmed  by  practice,  only  those  technically 
denomioatedy  the  son  given  (Dattaka  or  Dattrima),  and  the  son 
made  (kriinma  or  Hirita)  are  capable  of  being  affiliated.  The  author 
of  the  Da ttaka-chandrikd,  indeed,  Admits  the  son  given  alone.  In 
effect,  however,  without  any  great  latitude,  a  son  self-given,  and 
a  son  rejected,  might  perhaps  be  included  under  the  general  denomi- 
nation of  the  son  made,  the  Kritrima  or  Krita-ptUra  (vulgarly 
called  Karld-putra)f  and  it  should  not  be  omitted,  that  in  the 
treatises  of  law,  the  term  Dattaka^  or  son  given,  is  sometimes 
used  to  denote  an  adopted  son  generally.— Sutherland's  Synopsis, 
(2ud  Ed„)  p.  147. 
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BoudhIyana  : — A  boy  bom  of  a  daughter  expressly 
appointed  to  raise  up  issue  for  the  father,  is  the  son  of  an 
appointed  daughter ;  any  other  is  merely  a  daughter's  son. — 
Caleb.  Dig.,  Vol.  Ill,  p.  167. 


Authority. 


Vashisiitha  : — She  who  has  no  brothers  acquires  filiation   Authority. 
reverting  to  the  family  of    her   ancestors ;    the  appointed 
daughter  is  considered  as  the  third  son,  but  equal  tq  the   son 
of  the  body,  for  she  performs  his  duties. — Ibid.,  p.  162. 

.  Shankha  and  Likhita: — ^^The  son  of  Prachetas  has  Authority. 
said, "The  appointed  daughter  is  like  a  son.''— ZWd.,  p.  163. 

A  daughter  appointed  to  raise   up  a   son,  is  like  unto  a     Remark, 
son ;  that  is,  she  is  equal  to  a  son,  because  she  performs   his 


duties.    So 
p^;e  163. 


says  Daksha,  the  son  of    PRACHBTAS.-r-iWd., 


GouTAMA  : — He  who  has  no  male  issue  may  appoint  his 
daughter  to  raise  up  a  son  for  him,  making  an  oblation  to 
fire,  and  performing  the  sacrifice  called  *  prajd-patV  (or 
prajdpatya),  declaring  "  her  offspring  shall  belong  to  me  :" 
but  according  to  some,  she  may  be  simply  appointed  by 
implied  intention. — Ibid.,  p.  1 90. 

Manu  :— The  son  of  a  daugliter,  appointed  in  the  manner 
directed,  shall  inherit  the  whole  estate  of  his  father,  who 
leaves  no  other  son.* — Ibid.,  p.  165. 


Authority. 


Authority. 


Manu: — The   son   of  a   man  is  even  as  himself ;  and  as   Authority, 
the  son,   such  is  the  daughter  thus  appointed :  how  then,  if 
lie  have  no  son,  can  any  inherit  his  property  but  a  daughter, 
who  is  closely  united  with  his  own  soul. — Chap.  IX,  v.  130. 


receives  an 
III,  p.  164. 


Authority. 


The     Brahma-purdna : — Such  a    daughter 
equal  share  of  the  patrimony. — Coleb.  Dig.,  Vol. 

Vbihaspati  : — One  alone,  namely,  the  son  of  the  body,  is   Authority. 
declared  to  be  the  owner  of  the  wealth  left  by  his  father ;   an 
appointed  daughter  is  equal  to  him ;  but  the  other  sons  shall 
only  be  maintained. — Ibid.,  p.  171.   See  ante,  pp.  274,  275. 

Manu  : — But  a  daughter   having  been  appointed  to  pro-  Authority. 
duoe  a  son  for  her  father  and  a  son  begotten  by  himself  being 
afterwards  born,  the  division  of  the  heritage  must,   in   that 
case,  be  equal,  since  there  is  no  right  of  primogeniture  for 
a  woman. — GoUb.  Dig.,  Vol.  Ill,  p.  164. 


*  The  gloss  compels  me  to  alter  the  translation.    See  Manu,  Chap.  IX, 
TerseB  131.    Note  by  Mr.  Colebrooke. 
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Remark.  By  saying  tbis^  Maihj  shows  that  an  appointed  daughter 

may  clcum  the  heritage;  and  in  the  following  text  be 
declares  her  son  becoming  a  son's  son  tn  the  contemplation  of 
the  law. — Ibid, 

Authority.  Manu  : — By  that  male  child  whom  a  daughter,  thus 
appointed,  either  by  an  implied  intention,  or  by  a  plain 
declaration,  shall  produce  from  a  husband  of  equal  class,  the 
maternal  grandfather  becomes  in  law  the  sire  of  a  son's  son : 
let  that  son  give  the  funeral  cake,  and  possess  the  inherit- 
anpe. — Ibid. 

Bemark.  The  Dtpa-kalikd,  in  explaining  the  text  of  YijNAVALKTA:— * 
^'  The  son  of  an  appointed  daughter  is  equal  to  him,''  {ante, 
p.  274)  has  this  remark : — ^He  shall  have  an  equal  share  with 
the  son  of  the  body.'     Misra  concurs  therein. — Ibid. 

Conduaion.  Thus  the  putrikd-putra  (the  appointed  daughter  or 
her  son)  being  declared  by  Manu  to  be  identic^  with  a 
legitimate  son  of  the  body  (ourasa),  and  by  Veiilaspati  not 
to  be  an  adopted  son,  and,  moreover,  she  being  entitled  to 
take  heritage  equally  with  the  latter,  the  former  is  not, 
according  1^  Manu  and  some  other  legislators,  one  of  the 
subsidiary  sons,"^  (who  take  heritage  in  a  less  degree  than  the 
legitimate  son,)  and  not  being  considered  to  be  so  by  Manu, 
the  filiation  of  the  putrikd-putra  cannot  be  held  to  have 
been  abrogated  (1) ;   because  the  ordinances  of  Manu  are  to 


Annotations* 


(1)  The  putrikd-putra  does  not  appear  to  be  regarded  as  a 
subsidiary  sou,  and  it  is  not  unreasonable  to  infer  that  affilia- 
tion of  such  a  son  would  be  valid  in  the  present  age.  The 
*^  Ourasa**  or  "  legitimate  son,''  in  the  text  noticed,  might  consis- 
tently be  construed  as  also  indicatory  of  the  "  putrikd-putra,^' 
This  term  is  used  to  denote  "  a  daughter^  appointed  to  be  a  son  to 
raise  up  issue,  and  the  son  of  either.  Yajnavalkta  declares  the 
putrikd-ptUra  to  be  equal  to  the  real  legitimate  8on.t  And  Maku 
propounds  that  there  is  no  difference  between  a  son  and  an 
appointed  daughter,  and  a  son's  son,  and  the  son  of  such  daughter.^ 
Further,  an  equal  distribution  of  heritage  is  ordained  between  the 
putrikd-ptUraf  and  a  real  legitimate  son  subsequently  bom. — Note  I, 
appended  by  Mr.  Sutherland  to  his  Synopsis,  page  147,  (2nd  Ed.) 

9|e  Vashishtha,  17, 16. 

*  The  appointed  daughter  is  mentioned  by  Manu  separately  from  the 
thirteen  sons.  She  is  not  male,  and  therefore  not  under  the  same  head  with 
aons.—Coia.  Dig.,  Vol.  Ill,  p.  171. 

t  See  ante,  page  274.  $  See  qnfe,  page  27i. 
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be  followed  in  preference  to  the  SrnriHs  of  all  other  legis- 
lators. Thns  Vbihaspati  :— "  Manu  holds  the  first  rank 
among  the  l^slators^  because  he  has  expressed  in  his  code 
the  whole  sense  of. the  Veda;  no  code  was  approved  which 
contradicted  Manu/^ 

319.     But  although  the  filiation  in  the  form  of  r^wthu 
the  putrikd'putra  may  not  be  deemed  to  be  abro- 
gated^ yet  such  filiation  appears  to  be  obsolete  at 
the  present  time. 

Vide  Precedents,  page  438. 

The  Kiita-putra  (or  son  bought)  is  seen  amongst  the  ascet-  The  son 

1C8  or  devotees  who  are  not  house-holders  {grih%),  but  whose  bought 

practice  it  is   to  buy  boys   and   maintain  them  as  adopted  (^""^J- 
sons,  though  they  cannot  be   so  unless  formally  adopted 


Annotations. 


YiSHVU  and  the  Kdlikd-purdna,  together  with  Manu,  omitting 
ihe  pturikd-putroy  as  being  identified  with  the  son  born  in  wedlock, 
which  Shankha  and  Likhita  admit ;  the  latter  omitting  the 
KrUrma,  or  son  made,  as  included  (it  may  be)  in  the  DcUtaka  or 
•on  giren.— Stra.  H.  L.,  Vol.  II,  p.  210. 

Next,  in  the  enumeration  of  Manu,  is  the  Kshetraja^^  who  will 
be  presently  noticed  ;  but  it  may  be  convenient  to  interpose  here 
an  account  of  the  putrikd'putra,  or  son  of  au  appointed  daughter  ; 
who  in  some  texts  (as  in  those  of  YIjnavalkya  and  Devala)  stands 
second  ;  in  others,  lower  down  ;  having  no  separate  place  in  Manu's, 
for  this  reason,  that,  according  to  him,  and  the  authorities  following 
him,  he  was  identified  with  the  ourcuay  t>r  legitimate  son  ;  there 
being  between  such  a  son  and  a  man's  own,  no  difference  in  law ; 
ao  that  both  co-existing,  the  division  of  the  heritage  is  to  be  equaL 
He  (the  putrikd-putra)  was  of  two  kinds  ;  the  appointed  daughter's 
son,  and,  by  a  laxity  in  language,  the  daughter  herself  appointed  to 
be  a  son  ;  in  which  latter  case,  she  performed  the  obsequies  of  her 
father;  the  difference  consisting  in  the  forms  of  appointment, 
socording  to  which  the  appointed  daughter  or  her  son  became  sub- 
stituted as  an  adopted.  ^  *  *  It  remains  to  add,  as  resting  upon  the 
authority  of  the  most  respectable  opinions,  that  not  regarding  the 
putrikd^utra,  as  a  subsidiary  son,  his  affiliation  (it  would  not  be 
unreasonable  to  infer)  would  be  valid  in  the  present  age. — Stra. 
H.  L.,  Vol.  II,  pp.  199—201. 


§  See  cmU,  pages  274—276.. 
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according  to  the  Shdstra.  They,  however,  are  sometiinetf 
considered  as  pdlita  (vulgarly  caUed  *pdl(ika)  putras,'*  but 
generally  as  chelds  (disciples),  in  which  latter  capacity  they 
inherit  from  their  supporters  who  are  also  their  Gurtta  or 
spiritual  guides,  according  to  the  custom  of  the  Maths  or 
Monasteries  of  each  Sect.  (1).     But, — 


AnnotationB. 


(1)  Sir  William  Macnaghten  says  :— "  I  have  laid  it  down  as  a 
rale  that  in  the  present  age  adoption  is  allowable  only  in  the  DcU" 
takoy  Dvjydmushydyana  and  Ki*itrima  forms ;  bat  I  find  on  refer- 
ence to  the  Elements  of  Hindu  law,  that  a  question  was  agitated  as 
to  the  admif^sibility  of  the  Krita,  or  son  bought.  The  point  was 
much  canvassed,  and  gave  rise  to  a  protracted  controversy  between 
two  of  the  most  eminent  scholars  of  the  day  ;  and  there  it  a  case 
in  the  Sudder  Dewany  Adawlut  Reports,  (Vol.  I,  p.  28,)  in  which 
the  claimant  was  alleged  to  be  of  the  pounarbhava  class  ;  and  in 
which  in  all  probability  the  claim  would  have  been  adjudged,  had  it 
not  been  proved  to  be  customary  for  sons  of  that  description  to 
succeed.  Although,  therefore,  it  may  be  asserted  that,  generally 
speaking,  there  are  only  three  species  of  adoptions  allowable  in  the 
present  age,  yet  the  rule  should  be  qualified  by  admitting  an  excep- 
tion in  favor  of  any  particular  usage  which  may  be  proved  to  hare 
had  immemorial  existence.f  Thus  it  appears  that  the  OoswdmU, 
and  devotees  who  lead  a  life  of  celibacy,  buy  children  to  adopt 
them  in  the  form  of  Krita,  or  sons  bought^  and  that  the  practiee 
of  appointing  brothers  to  raise  up  male  issue  to  the  deceased,  im- 
potent or  even  absent  husbands,  still  prevails  in  Urissa,  (Note  to 
3  Dig.,  276.)  The  son  so  produced  is  termed  Kshetraja^  or  son  of 
the  wife ;  and,  doubtless,  these  several  sorts  of  subsidiary  scma 
should  be  held  entitled  to  patrimony  of  their  adopting  fathers,  in 
places  where  lex  loci  would  justify  the  filiation.  (See  S.  D.  A.  H., 
VoL  II,  p.  I76.r— Macn.  H.  L.,  Vol.  I,  pp.  101, 102. 

Here  it  should  be  remarked  that  the  claimant  in  the  abore- 
mentioned  cause  was  alleged  to  be  illegitimate,  not  paunarhhava^ 
and  there  is  much  difference  between  these  two.  Be  that  as  it  may, 
both  of  them,  as  well  as  any  other  description  of  sons,  would  be 
valid  wherever  the  custom  of  adopting  such  a  son  or  sons  prevailed 
from  time  immemorial.  As  to  the  mention  of  the  OotwdmU  and  other 

*  Palaha-pvircu,  or  boys  supported  as  sona,  not  being   adopted  according 
to  the  ShcMrciy  do  not,  and  cannot,  inherit,  except  by  custom. 

t  See  Usage  or  Custom  at  pp.  117—122  of  Fart  I. 
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320.  The  adoption  of  a  son  bought  (Krita)  by  a    ^'y^twiW. 
fffiH,  or  householder,  is    obsolete  and  invalid  in 

the  present  age ;  the  so-called  adoption  of  boys 
bought  by  ascetics  is  not  according  to  law  but 
Qsage,  which,  wherever  it  obtains,  supersedes  the 
general  maxims^of  law. 

Vide  Precedents,  pages  438,  441. 

321.  Boys  or  girls  merely  supported  as  sons  or  ^^^^^^'^^^ 
daughters  are  called  pdlita^titras  or  pdlita-kanyds         ^ 
(vulgarly — 'pdlak    putraa/  or    'pdlah  kanyds*)  of 

their  supporters ;  but  not  being  adopted  according 
to  the  Shdstray  -the  former  cannot  become  such 
sons  or  daughters  as  are  legally  entitled  to  inherit 
from  the  latter. 

Vide  Precedents,  pages  440,  441. 


Annotations, 
devotees  bnying  boys,  it  is  to  be  remarked  that  they  indeed  buy 
boys  and  maintain  them  as  sons,  rather  as  disciples,  but  nevertheless 
they  do  not  adopt  them  according  to  the  Shagtra^  as  sons  bought 
Such  maintained  disciples  become  their  heirs  merely  according  to 
custom.*  Mr.  Colebrooke's  observation  on  this  subject  as  contain- 
ed in  the  Elements  of  Hindu  Law  (p.  108,  Yol.  I,)  appears  therefore 
to  be  quite  correct.  The  same  is  as  follows  : — "  On  this  side  of 
ludia  adoption  by  purchase  is  obsolete,  and  considered  to  have 
been  prohibited  in  the  present  sinful  age  of  the  world :  the  only 
practice  analogous  to  it  is  the  purchase  of  children  by  Ooswdmis  or 
Goeains,  SanydsU  and  other  professed  ascetics,  for  initiation  into 
their  order  of  devotion,  the  disciple  becoming  the  heir  of  the 
master.  This,  however,  is  not  adoption,  but  a  practice  grounded 
on  other  provisions  of  the  Hindn  Law,  and  on  the  peculiar  cus- 
toms of  the  mendicant  tribes." 

321.  The  question  as  to  the  validity  or  otherwise  of  the  adoption 
of  a  son  bought  was,  at  the  instance  of  Sir  Thomas  Strange,  mtich 
agitated  in  the  court  of  the  Bajah  of  Tanjore,  and  His  Highnese^ 
pandits  {IZ  in  number),  after  much  discussion  on  the  subject,  gave 
their  opinion  in  the  negative,  the  last  and  conclusive  part  of  which 
i«  as  follows :—"  Therefore,  upon  the  whole,  adoption  after  pur- 
chase being  like  the  flower  in  the  sky,  it  is  plain  to  us  that  sale 

♦  See  pp.  114—122  of  Part  I. 
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Authority.  When  a  son  is  given  by  the  natural  father,  and  received 
by  the  adopter,  with  the  stipulation  of  being  the  son  of 
both,  he  becomes  a  Bwydmushy&yana  (son  of  two  fathers.) 

TywatUid,  322.  Tbe  adoption  in  the  Dioydmuahydyam 
form  is  neither  abrogated  nor  obsolete,  inasmuch 
as  the  Dwydmushydyana  son  is  the  same  as  the 
JDattaka  (given)  son,  only  qualified  as  above.* 

Authority.  In  former  times  daughters  were  adopted  on  defect  of 
legitimate  {ouraaa)  daughters;  as  is  apparent  from 
clauses  1 — 38,  section  vii  of  the  Dattaka-^imdrud.  But 
such  affiliation  is  obsolete  in  the  present  age. 


SECTION  II. 

Who  is,  or  is  not,  competent  to  adopt  a  Son. 

vyaxoithd.  323.  Not  oiily  a  married  man,  with  or  without 
a  wife,  being  destitute  of  a  sod,  and  (in  the  male 
line)  a  grandson,  and  great-grandson,  capable  of 
performing  the  exequial  rites,  but  also  an  unmar- 
ried  man,  can  validly  adopt  a  son.f 

Vide  Precedents,  pages  454,  455,  504. 


Annot^tkniA. 


and  pturduuie^  can  be  no  foimdatioos  for  the  boy  bought  being 
considered  as  heir  to  tbe  purchaser." — See  Stra.  H.  L.,  Vol.  II, 
pages  187—191. 

323.  The  neceseity  of  the  thiug  applies,  whether  a  man  be 
single,  married,  or  a  widower :  since  to  all,  equally,  his  future  state, 
aooording  to  his  conception  of  it,  is  of  the  last  importance.  *  *  * 
tn  general,  it  is  in  default  of  male  issue  that  the  right  is  exercised ; 
isiue  here  including  a  grandson  and  great-grandson  (in  the  male 
line).--Str.  H.  L.,  Vol.  I,  pp.  77,  78. 

*  The  abftia  iimmoi  adoption  wiU  be  fully  treated  of  in  its  proper  pUoe* 
t  See  post,  pp.  285—290. 
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Tlhe  Datidka-mvmdnsdj  Sect.  II,   §   45.     The   Daitaka"  Authority. 
chandrikd.  Sect.  I,  §  28.     See  ante,  pages  269,  270. 

324.     A  man  who  is  not  a  grihi  (householder)   vyatfotthd. 
has  also  a  right  to  adopt  a  son. 
Vide  Precedents,  pages  456—458. 

The  Dattaka^mifn&nsd^   Sect.  II,  §  45. — See  ante,  pages   Authority. 
266—268,  et  seq. 

It  should  be  here  remarked  that  no  law  is  to  be  found  ex-  Authority, 
pressing  that  a  son  shall  not  be  adopted  by  one  who  has  not 
contracted  a  marriage.— Coi^ft-  Dig.,  Vol.  Ill,  p.  252. 


AnnotationB. 
The  primary  reason  for  the  affiliation  of  a  sod,  being  the  obliga- 
tory necessity  of  providing  for  the  performance  of  the  exeqaial  rites, 
celebrated  by  a  son  for  his  deceased  father,  on  which  the  salvation 
of  a  Rindii  is  supposed  to  depend,  it  is  necessary  that  the  person 
proceeding  to  adopt,  shonld  be  destitute  of  issue  male,  capable  of 
performing  those  rites.  By  the  term  '  issue/  the  son's  son  and 
grandson  (in  the  male  line)  are  included.  It  may  be  inferred,  that 
if  such  male  issue,  although  existing,  were  disqualified  by  any 
legal  impediment  (such  as  loss  of  caste,)  from  performing  the  rites 
in  qaestion,  the  affiliation  of  a  son  might  legally  take  place. — 
Sutherland's  Synopsis,  Head  First. 

324,  325.  A  doubt  might  arise  as  to  the  validity  of  an  adoption 
by  one  not  being  in  the  order  of  the  grihi  (the  householder  or  mar- 
ried man),  or  by  a  blind,  impotent,  or  other  person,  disqualified 
from  inheriting.  The  more  correct  opinion,  however,  appears  to 
be,  that  an  adoption  by  any  of  the  persons  described,  would  be 
valid,  though  it  seems  reasonable,  that  the  affiliation  of  one  exclud- 
ed from  inheritance,  should  confer  no  right  of  succession  on  the 
adopted,  of  which  the  adopter  is  debarred  by  law. — Sutherland's 
Synopda,  Head  First. 

324,  325.  It  has  been  doubted  by  Mr.  Sutherland  in  his 
Synopsis,  whether  an  unmarried  person,  that  it  one  not  a  grihi,  or 
as  we  would  say,  a  bachelor,  is  competent  to  adopt ;  but  he  inclines 
to  the  affirmative  of  the.  question  (p.  212).  In  the  Precedents, 
Vol.  II  of  this  work,*  in  the  case  of  adoption  No.  1,  the  pandits 
expressly  declared  the  adoption  by  such  individual  to  be  legal  and 
valid,  and  there  is  certainly  no  authority  against  it.  The  same 
doubt  is  expressed,  and  the  same  conclusion  arrived  at,  with  respect 


•  Vide  Precedents,  page  504* 
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Authority.  ^^  should  not  be  argued  that  one  who  has  no  wife, 
being  (consequently)  excluded  from  the  order  of  a  house- 
holder, cannot  properly  adopt  a  son,  this  being  an  act  men- 
tioned when  treating  of  the  order  of  a  housekeeper  or  married 
man.  There  is  no  argument  (to  support  such  an  induction). 
Accordingly  it  is  recorded  in  the  Bhdraia  that  VyIsa  and 
others,  who  had  contracted  no  marriages,  nevertheless  obtain- 
ed sons,  namely,  Shttea-deva  and  others.  He  who  happens 
to  have  no  wife,  (whether  he  had  contracted  no  marriage,  or 
his  wife  has  died,  or  been  forsaken  by  him,)  either  has  not 
completed  the  ceremonies  which  perfect  (twice  born)  men, 
or  belongs  to  no  order ;  but  it  is  contrary  to  common  sense 
that,  although  the  form  of  adopting  a  son  given  has  been 
observed,  the  adoption  should  be  void. — Cdeb.  Dig., 
Vol.  Ill,  pp.  252,  253. 

TyawuihA.  325*  The  impotent  and  the  rest,*  who,  though 
incapahle  of  inheriting,  are  capable  of  adopting,  t 

Vide  Precedents,  pages  455—469. 


Annotation8« 


to  an  adoption  by  a  bliad,  impotent,  or  lame  person. — Macn.  H.  L., 
Vol.  L,  p.  66.  Note. 

323 — 325.  '<  The  expression  '  a-putroy* — destitute  of  male  issue, 
oocnrriDg  in  the  texts  of  Mahu,  cited  as  authorities  for  adoption,  is 
explained  as  intending  one  whose  son  may  have  died,  and  one  to 
whom  no  son  may  have  been  bom.  The  first  explanation  obviously, 
and  the  second  by  implication,  may  be  construed  as  solely  referring 
to  the  grihi  or  married  man.  Agaiu,  the  MedhdtUki  declares,  that 
the  scriptural  precept  enjoining  the  production  of  a  son,  must  posi- 
tively in  some  way  be  fulfilled  by  a  person  of  the  descriptioQ 
noticed.  There,  however,  do  not  appear  sufficient  grounds  to  pro- 
nouDce  the  illegality  of  an  adoption  made,  generally  by  a  man  who 
may  not  have  married,  or  still  less  by  one  whose  wife  may  have 
died.  In  fact,  the  passage  in  question  of  the  M$dkdtithi  may  be 
regarded  as  merely  eujoining  the  more  obligatory  necessity,  for  a 
married  man,  having  no  male  issue,  to  adopt  a  son.    jAOiN-KiTHA, 

*  Here  by  the  term  ''  rest"  are  meant  the  outcast  and  his  iasue,  a  pertoa 
bom  blind  or  deaf,  one  lame,  a  mad  man,  an  idiot,  one  dumb,  a  person  afilict- 
ed  with  leprosy  or  such  other  incurable  disease.  (See  the  Chapter  on  Ex- 
clusion from  Inheritance.)  Such  of  them,  however,  as  are  bereft  of  leason, 
are  of  course  incapable  of  adopting. 

t  See  the  Annotations  in  the  preceding  page. 
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As  sons,  blind,  lame,  and  so  forth,  do  not  inherit/ and  Aathority« 
sboe  it  is  ordained,  that  their  legitimate  son  and  son  of  the 
wife  only,  participate  in  the  estate  of  the  paternal  grand- 
father, a  given  or  other  description  of  son,  adopted  by  such 
persons,  have  no  right  to  the  estate  of  the  paternal  grand- 
&ther,  bat  to  maintenance  only.  For  alimony  being  provided 
for  the  wives  of  persons  blind  and  so  forth,  maintenance  of 
their  adopted  sons  is  inferred  i  fortiori. — Dot.  Oh.,  Sect.  VI, 
para*  1. 

Although  in  the  above  passage  the  right  of  the  blind.  Authority. 
lame,  and  other  disqualified  persons  of  adopting  sons  is 
(thoogh  indirectly)  admitted,  yet  the  right  of  such  adopted 
80D8  to  inherit  from  their  paternal  grandfathers  is  denied 
simply  on  the  ground  of  their  adoptive  fathers  being  ex- 
chided  from  inheritance ;  but  when  the  natural  bom  sons  of 
those  persons  inherit  lineally,  it  is  inconsistent  with  reason 
to  deprive  their  adopted  sons  who  (to  all  intents  and  pur- 
poses) represent  their  natural  bom. sons.  A  ''decision,"  says 
the  sage  Vbihaspati,  '*  should  not  be  given  by  having  re- 
course solely  to  the  letter  of  the  written  codes,  since,  if  no 
decision  were  made  according  to  the  reason  of  the  law,  there 
might  be  a  failure  of  justice."^ 


Annotations. 


in  the  Vtvdda-bhangdmavaf  or  the  Digest  translated  by  Mr.  Cole- 
hrooke,  expressly  rejects  as  erroneons  the  doctrine,  which  would 
restrict  adoption  to  a  man  in  the  order  of  grihi,  •  ♦  •  The 
individuals  excluded  from  inheritance  are,  "  the  impotent  person, 
the  outcast  and  his  issue,  one  lame,  a  mad  man,  an  idiot,  a  blind 
man,  a  person  afflicted  with  an  incurable  disease,  and  others  simi- 
larly disqualified.'^  The  admissibility  of  a  doubt,  as  to  the  legality 
of  an  adoption  by  such  persons,  is  suggested  with  reference  to  a 
passage  in  the  Mitdkskard,  which  declares,  that,  the  specific  mention 
of  <  the  legitimate  son'  and  *  son  of  the  wife'  in  a  text  of  Yi jna- 
YALKTA,  providing  for  the  inheritance  of  such  sons  of  disqualified 
persons,  is  intended  to  forbid  the  adoption,  by  them,  of  other  sons. 
The  author  of  the  Dattaka-chandrikd  likewise  arguing  from  the 
same  or  a  parallel  text,  that  an  adopted  son  is  not  ordained  for 
disqualified  persons,  excludes  snch  sons  of  those  persons  from  sue- 
oeeding  to  the  estate  of  the  paternal  grandfather  (Dat.  Ch.  Sect,  vi.) 
In  the  absence,  however,  of  other  authorities,  those  alluded  to  can 
hardly  be  admitted  as  sufficient  to  establish  a  general  rule  vitiating 
m  toto  the  adoption  by  one,  excluded  from  inheritance.     In  fact, 

•  Coleb.  Dig.,  Vol,  11,  p.  128. 

Digitized  by 


Google 


288 


vyavasthI-barpana 


Authority.  Although  the  eunuch  and  the  rest*  should  not  many,  they 
may  adopt  children ;  such  as  sons  given  and  the  rest. — Coleb. 
Dig.,  Vol  III,  p.  8^1. 

Authority.  ^'  But  their  sons,  whether  hegotten  in  lawful  wedlock,  or 
procreated  by  a  kinsman  on  the  wife  duly  authorised,  may 
take  shares,  provided  they  have  no  disability.^'*  (Y^Ljna- 
VALKYA.)^On  this  text  commentators  remark,  that  two  (des- 
criptions of)  sons  of  lepers  and  the  rest,  namely,  one  legally 
begotten,  and  one  produced  by  a  wife  duly  authorised,  but 
no  other  sons,  are  capable  of  inheriting.     This  is   not 


Annotations. 


the  author  of  the  Dattaka'Chandrikdy  without  advanciug  such  a 
position,  merely  denies  the  right  of  one  so  adopted  to  inherit  of  his 
adoptive  grandfather,  and  perhaps  no  more  was  intended  by  the 
author  of  the  Mitdkshard.  Note  IV,  appended  by  Mr.  Sutherland 
to  his  Synopsis,  Head  First. 

Of  the  above  remarks,  only  this  much — *  that  an  adopted  son  is 
not  ordained  for  disqualified  persons,' — does  not  seem  to  be  accurate, 
as  it  differs  from  the  doctrine  of  the  DcUtaka-ckandrikd  alluded  to 
by  the  learned  writer  himself,  which  is  as  follows  :  *'  As  sons  blind, 
lame,  and  so  forth,  do  not  inherit, — and  since  it  is  ordained  that 
their  legitimate  sou  and  son  of  the  wife  only  participate  in  the 
estate  of  the  paternal  grandfather,  a  son  given,  or  other  description 
of  sons,  adopted  by  such  persons,  have  no  right  to  the  estate  of  the 
paternal  grandfather,  but  to  maintenance  only."  (Dat,  Ch.^  Sect,  vi, 
para.  1.)  This  can  by  no  means  be  construed  to  mean  that  the  author 
denied  the  adoption  in  the  Dattaka  and  other  forms  of  sons  by 
blind  men  and  the  rest,  as  not  ordained,  but  that  recognising  such 
adoptions  by  such  persons,  he  denied  their  heritable  right  in  their 
adoptive  grandfathers'  estates,  and  allowed  them  maintenance 
only. 

Adoption  by  one,  being  himself,  through  any  of  the  operative 
causes,  incapable  of  inheriting,  seems  to  be  of  a  qualified  nature, 
not  entitling  the  adopted  to  the  full  rights  of  his  condition. — Str. 
H.  L.,  VoL  I,  p.  77. 

*  On  this  text,  the  author  of  the  Mitdkthard  thus  comments  : — **  The 
specific  mention  of  legitimate  issue  and  oflEsprlng  of  the  wife,  is  intended 
to  forbid  the  adoption  of  other  sons."  (See  DaL  C/t.  Sect,  vi,  Note  !•>;- 
This  exposition  of  the  MUaJakarA  has  been  well  refuted  by  the  passage  in 
the  Vivddorbhangamava  already  cited.  More  especially  the  adoption  o£ 
the  dcUtaka  description  of  eons  by  impotent  and  the  rest  not  being  prohi- 
bited in  the  DaUaka-chandrikaf  must  be  taken  not  to  have  been  prohibited, 
at  least  in  the  Bengal  and  Dravida  schools. 
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fioctoiy:  for  the  issue  of  an  appointed  daughter^  the  son 
gi?en^  and  the  rest,  are  faultless ;  and  the  offspring  of  the 
wife,  and  the  son  legally  begotten,  are  not  specially  men- 
tioned in  the  texts  of  Manu  and  the  rest.  It  should  not  be 
argued,  that  no  ground  of  preference  exists  whether  the  text 
of  Manu  shall  be  restricted  as  bearing  the  same  import  with 
the  text  of  YAjnavalkya,  or  this  shall  be  considered  as  ex* 
hibiting  instances  which  elucidate  the  meaning  of  the 
other — *'  Manu  holds  the  first  rank  among  legislators,  be- 
cause he  has  expressed  in  his  code  the  (whole)  sense  of  the 
Veda ;  no  code  is  approved  which  contradicts  the  sense  of 
any  law  promulgated  by  Manu.*^  (Vrihaspati.) — Vivada- 
hhanffdmava.—See  Caleb.  Dig.,  Vol.  Ill,  pp.  822,  323. 

326.  A  person  aflBicted  with  leprosy  or  such  yy<»v(uih4* 
other  sinful  disease,  or  under  any  kind  of  pollution, 

is,  however,  required  to  perform   penance  previous 
to  his  or  her  adopting  a  son,  though  he  or  she 
is  not  required  to  do  so,  in  giving  a  son  unless  he  or 
she  have  to  repeat  the  prescribed  mantras  of  gift.* 
Vide  Precedents,  pages  455 — 459,  494—499,  506.  - 

Since  he  or  she  would  not  be  capable  of  performing  the  Keasoiu 
religious  rites  necessary  on  the  occasion,  unless  the  impurity 
or  disability,  caused  by  such  sinful  disease  or  pollution 
be  removed  by  penance.f  But  in  order  to  authorise  his 
wife  to  adopt,  a  man  is  not  indispensably  required  to  perform 
the  penance  in  question,  inasmuch  as  the  act  of  author- 
ising one^s  own  wife  to  adopt  a  son  is  equal  to  his  begetting 
a  son  in  her,  and  the  law  nowhere  provides  that  a  man 
afflicted  with  a  sinful  disease  or  under  pollution  must  perform 
penance  before  his  proceeding  to  do  so. 

327.  The  term  "son"  comprehending  also  the    %««««W- 
son's  son  and  son's  grandson  (in  the  male  linej),^ — 

he  who  is  destitute  of  these  capable  of  perform- 
ing the  exequial  rites  and  prolonging  his  lineage, 
can  alone  adopt  a  son,  and  not  the  person  who 
has  any  of  such  issue  in  existence. 

Vide  Precedents,  pages  44f2 — 454. 

The  \vord  son  here  used  is  inclusive  also  of  the  son^s  son  Authority, 
and  grandson  (in  the  male  line),  for  (through  these)  the  ex* 

*  See  the  forms  of  adoption, 
t  See  the  Chapter  on  Exclusion  from  Inheritance. 
i  See  ante,  page  269. 
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diuioB  from  heaven^  deooonoed  m  such  passages  as  "  Heaven 
awaits,  not  one  destitute  of  a  son/' is  remored :  since  it  is 
declared  in  tbe  text  subjoined  that  the  mansions  of  the  happy 
are  attained  through  tbe  gtui^Bon  and  the  other.  '^  By  a 
soDj.  a  maA  conquers  the  worlds :  by  a  son^s  son  he  enjoys 
immortality  :  and  afterwards  by  the  son  ol  a  fiprandson  (in 
the  male  line)i  he  reaches  the  solar  abode/'  Nor  can  it  be 
alleged  that  the  adoption  of  a  son  (though  a  grandson  and 
his  son  exists)  is  for  the  sake  of  the  fuueral  obsequies;  for 
from  this  text  it  appeara  that  the  other  two  also  are  e<»n- 
petent  to  perform  such  rites.  '^  The  son  of  a  son,  and  the 
son  of  a  grandson,  (in  tbe  male  line>)  like  these,  the  offspring 
of  a  brother,"*  &c.,  &c.— 2?fle.  Mim.,  Sect  I,  §  13,  14. 

Aufcliority.  ^g  f q^  fj^Q  instance,  appearing,  of  the  adoption  as  sons 
of  DevabAta  and  the  rest  by  YiSHwiMiTRA,  and  others, 
although  possessing  male  issue :  that  from,  its  repugnancy 
to  the  revealed  law,  as  contained  in  passages  before  quoted, 
must  be  understood  not  to  imply  the  existence  of  a  revela- 
tion (authorising  the  act). — Ibid,,  §  10.     Hence,-^ 

vyavasthd.  328.  A  man,  though  possessed  of  a  son,  grand- 
son, or  great-grandson  (in  tbe  male  line),  incapable 
of  performing  exequial  rites,  or  prolonging  bis 
lineage,  has  a  right  to  adopt  a  son. 

Vide  Precedents^  page  507.   Note. 


AnnotationJi* 


327,  328.  The  right  of  adoption  is  in  one  destitute  of  legitimate 
male  issue,  competerU  to  the  performance  of  his  fdneral  ceremonies ; 
ae^er  having  had  any,  or  baring  lost  what  he  had.  The  right  of 
inheritiDg,  and  tiiat  oC  perforauog  Ibr  the  aneestor,  his  foneial 
Qhseq^ies  being  correlatiyet  i^  by  any  of  the  legal  disabilities,  as 
degradation  from  cast«,  by  insanity,  incurable  disease,  or  otherwise, 
liviug  issue  have  become  disqualified  in  law  for  the  former,  the  effeob 
for  the  purpose  in  question  boing  the  same  as  if  none  existed,  it  is 
inferred  that  the  right  to  adopt  attaches.— Stra.  H.  L.  Vol  I,  (2Qd 
Ed.,)  page  77. 

327*  33a.  Tha  primary  reason  lor  the  affiliation  of  a  son,  being 
the  obligatory  necessity  of  providing  for  the  performance  of  the 


*  The  remainder  of  this  text  is  :  ''  Or  that  of  a  tt^inda  also,  are  bora, 
Oh,  king  !  capable  of  performing  obsequies.'*— K»iAm*-i)ttr<liw.—-D«rt-  i^^*-. 
Beet  II,  §60.  t-  o    "--1  r 
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IiiasinacK  as  the  object  of  having  a  son  is  tiie  presenta-    Beason. 
tion  of  the  oblaticms  of  food  and  libations  of  water,  and  the 
proloDging  of  one's  lineage^   and  these  cannot  be  expected 
from  the  issue  as  above. 

329.    The  existence  of  a  daughter's  son  and  the  Vyavatthd. 
rest  is  no  bar  to  the  adoption  of  a  son,  or  no  ground 
to  invalidate  such  adoption,  if  made. 

Vide  Precedents,  page  501. 

HecsLVLse,   the  word    '^  son/'  used  in  the  text  ''By  a  man    Reaaon. 
destitute  of  a  son/'  &c.,  (ante,  p.  269^)  comprehends  only 
the  son^  son's  mn,  and  son's  grandson  (in  the  male  line)^  but 
no  one  else.     Consequently,— 


Annotations, 
exeqnial  rites  celebrated  by  a  son  for  his  deceased  father,  on  which 
the  salvation  of  a  Hindu  is  supposed  to  depend,  it  is  necessary  that 
the  person  proceeding  to  adopt  should  be  destitute  of  male  issue 
capable  of  performing  those  rites.  By  the  term  issue,  the  son's  son 
and  grandson  (in  the  male  line)  are  included.  It  may  be  inferred 
that  if  such  male  issue,  although  existing,  were  disqualified  by 
any  legal  impediment,  (such  as  loss  of  casteO  from  performing  the 
rites  in  question,  the  affiliation  of  a  son  might  legally  take  place. — 
Sutherland's  Synopsis,  Head  First. 

328.  Mr.  Sutherland,  in  his  Synopsis  (Head  First),  infers,  and 
justly,  that  if  male  issue  exist,  who  are  disqualified  by  any  legal 
impediment  (such  as  loss  of  caste)  from  the  performance  of  exequial 
rites,  the  afilliation  of  a  son  may  legally  take  place. — Macn.  H.  L., 
Vol.  I,  page  67.    Note. 

In  the  Summary  of  Hindfi  Law,  p.  48,  it  is  laid  down  as  a 
rule  that  insanity  of  a  begotten  son  would  not  justify  adoption  by 
the  parent,  but  to  this  and  other  general  positions  laid  down  in 
that  work,  I  cannot  altogether  accede. — IhidL^  p.  67«    Note. 

329, 330.  It  is  required  that  the  party  adopting  should  be  des<* 
titute  of  a  son,  son's  son,  and  son's  grandson  (Shounaka  cited  in 
IkU,  Mim,)  It  has  been  doubted  by  the  author  of  the  Considerations, 
(p.  150,)  whether  a  man  having  a  grandson  by  a  daughter  oaiyiot 
adopt  a  son  ;  but  there  is  no  solid  foundation  on  which  such  a  doubt 
can  rest.  It  most  have  originated  in  the  indiscriminate  use  of  the. 
word  **  grandson"  in  the  English  translations,  as  applicable  to  the 
daughter's  son  as  well  as  to  the  son's  son.— Macn.  H.  L.»  Voi.^  I> 
pp.  66, 67.    Note. 
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VyavaUhd,  339  Notwithstanding  the  existence  of  a  daugh- 
ter's son,  brother's  son,  or  any  other  relative,  a 
man  destitute  of  a  son,  son's  son,  or  son's  grand- 
son (in  the  male  line)  capable  of  performing  the 
exequial  rites  and  prolonging  the  lineage,  is  com- 
petent to  adopt  a  son,  and  being  himself  Unable 
to  perform  the  act,  can  authorise  his  wife  to  do  so. 
Whence, — 

Vyavoithd.  331,  ^  wife  duly  authorised,  and  not  otherwise, 
is  competent  to  adopt  a  son  for  her  husband 
either  during  his  life  or  after  his  death. 


Vide  Precedents,   pages   4.60—499,    504,  509. 
Appendix  or  Addenda. 


See  the 


Annotationa. 


330.  It  is  natural  for  every  man  to  expect  an  heir,  so  long  as 
he  has  life  and  health  ;  and  hence  it  is  usoal  for  persons,  when  at- 
tacked by  illness,  and  not  before,  to  give  authority  to  their  wives 
to  adopt.— Macn.  H.  L.,  Vol.  I,  pp.  99,  100. 

330,  331.  It  has  been  made  a  question  of  doubt,  whether  a  widow, 
even  with  the  sanction  of  her  husband,  is  competent  to  adopt  a  sod  ; 
but  her  competency  so  to  do  is  established  by  the  prevailing  authori* 
ties.— Stra.  H.  L.,  Vol.  I,  p.  66. 

331.  The  better  reason,  therefore,  perhaps,  is,  that  the  necessity 
of  a  son  to  celebrate  the  funeral  rite  regards  the  man,  rather  than 
the  woman,  who  depends  less  for  redemption  upon  such  means ; 
so  that,  whenever  a  woman,  duly  authorised,  adopts,  it  is  on  her 
husband's  account,  and  for  his  sake,  not  her  own. — Stra.  H.  L., 
Vol.  J,  page  79. 

331.  Adoption  is  the  aot^f  the  husband  ;  though  the  wife  may 
join  in  it.  Her  consent  is  not  necessary.  She,  however,  obtains 
spiritual  benefit  from  the  adoption  ;  and  the  adopted  son  becomes 
son  of  both,  and  he  performs  the  funeral  rites  to  both. — Norton's 
Leading  Cases,  Part  I,  page  62. 

331.  Hindd  law  does  not  allow  any  one  but  the  widow  to  act 
vicariously  for  the  man  to  whom  the  son  is  to  be  affiliated  ;  the 
widow  is  a  delegate  with  express  or  implied  authority,  and  cannot 
extend  that  authority  to  another  person,  so  as  to  enable  him  to 
adopt  a  son,  after  her  decease. — Bhagw&n  Dds  Tejmal  versus  Mjmal 
alias  Hira-ldl  Lachiman  2>d«.-^Bom.  fll.  C.  Rep.,  Vol.  X,  Part  i, 
page  241.    See  Vyavasthd-chandrika,  Vol.  II,  Part  ii,  pp.  140,  141. 
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Women  with  the  sanction  of  their  husbands  are  competent   Authority, 
to  adopt,  as* — 

Vashishtha  shows : — '*  Let  not  a  woman  either  give  or  Authority, 
receive  a  son,  unless  with  the  assent  of  her  husband/' — Dai. 
CL,  Sect.  I,  §  l.—Dat,  Mm.,  Sect.  I,  §  15. 

''  Let  not  a  woman  give  or  receive  a  son  in  adoption,  un-  Authority, 
less  with  the  assent  of  her  husband.'^  iVom  this  prohibitory 
ordinance  (of  Vashishtha)  it  appears  that  a  woman  under 
authority  from  her  husband  has  also  a  right  (to  give  or  re- 
ceive a  son  in  adoption). — Dattaka-siddhdnta-manjari,  See 
Doitaka-shiromviniy  (Sans.,)  page  37. 

Therefore  there  is  no  contradiction    (in   this)  that   even   Authority, 
after  the  death  of  the  husband,  who  gave  permission  to  adopt 
(a  son),  his  widow  is  competent  to  adopt  a  son  given  and  the 
rest  {ddi).—  Vi.  Ml,  (Sans.,)  p.  189  (New  Ed.,  p.  610). 

The  gift  or  acceptance  (of  a  son)  by  a  woman  without  the  Authority, 
assent  of  her  husband   is   invalid. — DaUalea-mirnoya,     See 
Datlaka'shiromani,  page  29. 

Although  the  law  can  make  a   woman  whose  husband   is   Authority, 
alive  act  according  to  the  direction   given   by  him,  yet  a 
widow  is  not  debarred  from  receiving  a  son  in  adoption. — Dat- 
taka-didhiti.     See  Dattakashiromani,  page  35. 

A  woman's  power  under  authority  from  (her)  husband  is  Authority, 
indirect,  because  there,  by  the  expression  of  the  man's  per- 
mission, his  existence,  from  that  time  (to  that  of  adoption), 
most  be  (assumed),  in  the  same  manner  as  the  merit  or  de- 
merit of  an  act  subsists  or  continues  up  to  its  effect.  It  is 
the  same  in  givirtg  as  in  receiving. — Dattaka-tilaka.  See 
BattaJca-^hiromani,  page  30. 


Like  men,  substitutes  for  sons  should  be  made  also  by 
women.  Should  it  be  alleged  that,  by  (saying)  "  Let  not 
a  woman  either  give  or  accept  a  son,"  Vashishtha  has 
shown  that  women  have  no  right  to  give  or  receive  sons,  it 
is  not  so.  Is  women's  want  of  right  to  give  and  receive 
sons  (in  adoption)  based  on  the  ground  6f  their  incompetency 
to  recite  theman<ra«t  of  acceptance,  or  on  that  of  their 
having  no  authority  from  their  husbands  ?  Not  the  firat,  be- 
cause a  woman,    having  only   made  the  sanlcalpaiX'  causes 

^  Dot.  a..  Sect.  I,  §  7. 

t  Manh'Of  a  text  of  the  Ved<i,  a  mystical  verse,  or  incantation, .  a  form 
of  prayer,  a  formula  sacred  to  any  particular  deity. 

t  A  resolution  to  perform  a  religious  ceremony  ;  a  religious  ceremony  of 
conaecration. 


Authority. 
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burnt  sacrifice  [liomd)  and  aU  other  rites  to  be  performed  bjr 
the  officiating  priest  {dclidryt/a).  Not  also  the  second,  be^ 
cause,  by  (saying)  '^  unless  with  the  assent  of  her  hus- 
band/' Vashishtha  declares  also  women's  right  He 
(Vashishtha)  does  not  say  that  women  have  no  right  on 
account  of  their  incompetency  to  recite  the  majitras.  Does 
he  then  declare  it  for  want  of  authority  from  their  husbands? 
Again,  has  the  husband's  authority  reference  to  the  wife,  or 
to  the  widow  ?  In  the  first  case,  the  wife,  who  is  competent 
to  adopt  with  recitation  of  the  prescribed  mantras,  is  com- 
mand^ by  her  husband  (thus) — '^  Do  thou  take  a  son"  (in 
adoption) ;  but  where  by  accidence  of  human  frailty  a  sonless 
husband  does  not  adopt  a  substitute  for  a  (natural  bom)  sod, 
but  dies  after  saying  to  his  wife,  "  Do  thou  adopt  a  son," 
(and,  subsequently  a  son  is  adopted  (by  the  wife,  then  a 
widow)  for  the  presentation  of  the  oblations  of  food  and 
libations  of  water ;  such  son  is  adopted  in  pursuance  of  the 
husband's  command,  and  there  being  no  inconsistency  with 
what  is  already  stated,  it  must  be  admitted  that  the  adoption 
is  made  by  the  widow. — Dattaka-darpana.  See  DaUaka- 
shiromani,  (Sans.,)  page  31. 

Remark.  Remark. — ^Nanda  Pandita,  however,  says — '*  By  a  man 
destitute  of  a  son."]*^  From  the  masculine  gender  being 
used,  it  follows  that  a  woman  is  incompetent  (to  adopt). 
Accordingly  Vashishtha  ordains — '*  Let  not  a  woman  either 
give  or  receive  a  son  in  adoption,  '  unless  with  the  assent  of 
her  husband.'  From  this  the  incompetency  of  the  widow  is 
dechired,  since  the  assent  of  her  lord  is  impossible."  (I)— 2)a<. 
i/<m..  Sect.  I,  §  15,  16. 


Annotations. 

(1)  Equally  loose  is  the  reason  alleged  against  adoption  hj  a 
widoWf  since  the  assent  of  the  husband  may  be  given  to  take  effect 
(like  a  will)  after  his  death.— Stra.  H.  L.,  Vol.  I,  p.  79. 

In  regard  to  a  widow's  power  of  adopting  a  son,  there  is  mach 
diversity  of  opinions.  VIchaspati  Misra,  who  is  followed  by  the 
Mithild  school,  maintains  that  neither  a  woman,  nor  a  ShudrOf 
oan  adopt  a  DaUaha  or  given  son  ;  because  the  prescribed  ceremooy 
includes  a  sacrifice,  which  they  are  incapable  of  performing.  This 
difficulty  may  be  obviated  by  admitting  a  substitute  for  the  per- 
formance of  that  ceremony  ;  and  accordingly  adoption  by  a  woman, 
under  an  authority  from  her  husband,  is  allowed  by  writers  of  the 
other  schooLi  of  law.    Nanda  Pandita,  however,  in  the  treatise  on 

*  See  anUj  page  269. 
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He,  moreover,  says, — ''  Now  the  connection  to  the  father/' 
id  the  filiation  as  his  son ;  and  saeh  fiKation  proceeds  from 
the  sanction  only  of  the  father,  not  from  the  act  (^  ado{>- 
tion ;  for  the  agent  of  that,  in  this  instance,  is  the  wife. — 
M.,  §  9. 

The  above  impossibility,     however,    is  justly   solved   or  R«<»nciKatioii. 
removed  by  the  learned  commentator,   who  says— "Since 


Annotations. 


adoptioD,  restricts  this  to  the  case  of  a  womam  whose  husband  ia  Ev- 
iDg,  liDce  a  widow  cannot,  he  observes,  have  her  hnsbaad's  sanction 
to  the  acceptance  of  a  SOD.  On  the  other  haod,^  BiLAic-BHArrA  con- 
tends that,  a  woman's  right  of  adopting,  as  well  as  ol  giving  a  son 
18  oonunon  to  the  widow  and  to  the  wife.  This  likewise  is  the 
opinion  of  the  author  of  the  VyavtMra-matfiikha  ;  but,  while  he 
admits  that  a  widow  may  adopt  a  son  without  heriiusband's  pre- 
vious authority,  he  requires  that  she  should  have  the  express  sanc- 
tion from  his  kindred.  Writers  of  the  Ooura  (Bengal)  school,  on 
the  contrary,  insist  upon  a  formal  permission  from  the  husband 
declared  in  his  lifetime.*-Note  by  Mr.  Colebrooke  to  his  translation 
of  the  MfMshard,  Chap.  I,  Sect,  xi,  §  9. 

*"  It  may  be  added,"  says  Mr.  Sutherland,  <^that  the  author  of  the 
firthmkrodatfa  concurs  in  the  opinion  of  the  FyamA^ra-mayiM* 
jast  noticed.  Of  these  works,  the  former  is  more  particnlarly 
conent  at  Benares,  and  the  latter  among  the  Markattm. — Note  vi, 
appended  by  Mr.  Sutherland  to  his  Synopsis,  Head  YiaA, 

**The  same  reason,  which  imposes  the  necessity  of  adoption  on  a 
man,  not  equally  applying  to  a  woman,  the  latter,  (at  least  such 
seems  the  more  accurate  and  prevailing  doctrine,)  is  incapable  in 
her  own  right  of  adoption,  though  ft  is  admitted  that  by  his  sano 
tioD  she  may  affiliate  on  the  part  of  her  husband  a  son  who  would 
necessarily  be  fiHally  related  to  hersell  Nahdjl  Pavdita  denies 
generally  the  authority  of  a  widow  to  adopts  assigning  a  reason^ 
by  no  means  satis&ietory,  that  the  assent  of  her  husband  b  impose 
Bible :  but  it  is  reasonable  to  admit,  consistently  with  practice  and 
the  opinion  of  other  authors,  the  validity  of  an  adoption  made  by  a 
^idow  under  the  sanction  of  her  husband,  written  or  formally 
expressed  during  his  lifetime,  and,  perhaps,  in  some  places  under 
that  ol  kinsmen^— Sutherland's  Synopsis,  Head  First 

It  is  an  universal  rule  in  Bengal  and  Benares  that  a  woman  can 
neither  adopt  a  son  nor  give  away  her  son  in  adoption,  without 
the  Sancton  of  her  husband  previously  obtained.'' — Macn.  H.  L., 
Vol  I,  p.  100. 
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the  assient  oE  her  lord  is  impossible.'^]  "  By  this  it  must 
be  understood  that  the  widow,  who  was  authorised  by  her 
(late)  husband  in  his  lifetime,  has  certainly  a  right  (to  adopt 
a  son). — Commentary  on  the  Dattaka-mimAnsd,  (Sans.,) 
page  7. 

Remark*  The  above  exposition  is  not  only  consistent  with  reason 
and  practice,  but  also  consonant  with  the  high  authorities 
alrieady  cited,  more  especially  with  the  Dattaka'Cluindrikd, 
the  preferable  authority  on  the  Bengal  school. 

Vyavatthd,  332.  A  man  having  adopted  a  boy  is  incompe- 
tent to  adopt  another  son  either  personally  or 
through  the  agency  of  his  authorised  wife,  during 
the  existence  of  the  boy  already  adopted,  unless 
this  boy  be  legally  disqualified  to  perform  the 
duties  of  a  son.* 

Vide  Precedents,  pages  442—454,   475,   476,   479,   482, 
483,  507.    Note,  508. 


Anuotattons. 

332.  Sir  Thomas  Strange,  however,  says :  ^  As  there  exists  nothing 
to  prevent  two  successive  adoptions,  the  first  having  failed,  whether 
efiected  hy  a  man  himself,  or  hy  his  widow  or  widows  after  his  death, 
duly  authorised,  so,  even  where  the  first  subsists,  a  second  may  take 
place,  such  having  been  the  pleasure  and  will  of  the  husband ;  upon 
the  principle  of  '  many  sons  being  desirable,  that  some  one  of  them 
may  travel  to  Oayd ;'— a  pilgrimage  considered  to  be  particularly 
efficacious,  in  forwarding  departed  spirits  beyond  their  destined  place 
of  torture."— Stra.  H.  L.,  Vol.  I,  p.  78. 

The  latter  part  of  this  observation,  namely, — '^  so,  even  where 
the  first  subsists,  a  second  may  take  place,  such  having  been  the 
pleasure  and  will  of  the  husband," — appears  to  be  objectionable* 
In  the  first  place,  one  adopted  son  being  sufficient  for  the  purpose, 
there  is  no  necessity  for  adopting  another  substitute  for  the  legiti* 
mately  begotten  son ;  secondly,  the  law  has  nowhere  provided  that 
during  the  existence  of  one  son  another  may  be  adopted,  on  the 
contrary,  it  has  emphatically  laid  down  that  only  that  man  who  is 
destitute  of  male  issue  can  adopt  a  son ;  thirdly,  as  soon  as  a  man 
adopts  a  son,  he  is  father  of  male  issue,  and  a  man  having  male  issue 
(in  the  male  line)  is  expressly  prohibited  by  the  kw  to  adopt  another. 

*  See  the  Annotations,  pp.  290,  291,  and  Precedents,  p.  507.  Kote. 
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Because  tbe  object  of  having  a  son  being  attained  by  the      Reason, 
one  already  adopted^  it  is  unnecessary  to  adopt  another^  and 
the  circumstance  of  the   adopter  being  destitute  of  a  son  is 
tbe  only  criterion  in  the  matter  of  adoption. 

Atri  :*-By  a  man  destitute  of  a  son  only  (a)  must  the  Authority, 
substitute  for   a  son  always  be  adopted^    with   some   one 
resource^   for  the  sake  of  funeral  cake^   water  and  solemn 
rite8."-.Da<.  Mim.,  Sect.  I,  §  3. 

(a)    By  a  man  destitute  of  a  son  only.]     The  incompetency  Explanation, 
of  one  haying  male  issue  is  signified  by  the  term  only  in  this 
passage.— Do^.  Mim.,  Beet  I,  §  6. 
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332.  As  to  the  principle  of  "  many  sons  heing  desirable  that  some 
one  of  them  may  traFel  to  GayH^*  upon  which  such  inference  is  drawn, 
it  applies  to  sons  begotten  and  not  adopted. — See  the  case  of 
Goaree-proeand  Boy  venw  Joy  mala  (S.  D.  A.  Bep.,  Vol.  I,  p.  136,) 
alladed  to  by  the  learned  compiler  himself.  Then  as  to  the  pleasure 
and  will  of  the  husband,  the  exercise  of  such  pleasure  or  will  of 
bis  seems  to  have  been  completely  restrained  by  law  ;  had  it  not 
been  so,  he,  while  having  a  son,  would  have  been  competent  to 
adopt  another. 

The  observation  of  Sir  William  Macnaghten  on  the  subject 
10  question  is,  therefore,  a  correct  one.  It  is  as  follows : — ^^  It  is 
clear  that  a  man  having  adopted  a  boy  and  that  boy  being  alive,  he 
cannot  adopt  another.  It  is  written  in  the  Dattaka-nUmdnsd :  "  A 
mao  destitute  of  a  son  (aputra)  is  one  to  whom  no  son  has  been 
bon,  or  one  whose  son  has  died  ;  for  a  text  of  Shounaka  expresses 
'  One  to  whom  no  son  has  been  born,  or  one  whose  son  has  died, 
having  fksted  for  a  son,  &c.*'  ''There  is  a  vyavouthd  maintaining  the 
opposite  doctrine,  the  authority  cited  for  which  is  a  verse  ascribed  to 
Hahu,  though  not  to  be  found  in  his  institutes  : — *  Many  sons  are 
to  be  desired,  that  some  one  of  them  may  travel  to  Oayd^ — but 
tbifl  text  obviously  relates  to  legitimate  sons."  See  the  case  of  Qouree- 
prosaud  Boy  vermu  Joymala,  p.  136,  Vol.  I,  Sudder  Dewany 
Adawlat  Reports.— Macn.  H.  L.,  Vol.  I,  pp.  80—83. 

RAOHtJ*NAKDaNi,  howevcr,  has  cited  the  above  text  as  being  of 
tbe  IfcUsya-purdna,  and  applicable  to  legitimate  sons  of  the  body. 
Again  Jagan-m^tha  has  cited  the  same  text,  as  contained  in  Saf • 
DHABA-swiMf  s  Commentary  on  the  Bhdgavata,  without  roeutioning 
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Vyavatthd.  338-  But  although  a  man,  having  a  legitimate 
son  of  the  body,  or  one  adopted,  or  a  son's  son,  or 
son's  grandson  (in  the  male  Une) ,  alive  and  com- 
petent to  fulfil  the  object  of  having  a  son,  cannot 
adopt  another  son,  yet  he  can  adopt,  or  leave  per- 
mission to  his  wife  to  adopt  a  son,  in  case  the  male 
issue  then  existing  or  about  to  be  born  die  without 
leaving  a  son,  free  from  any  of  the  legal  defects. 

Vide  Precedents,   pages   442,   443,   448,  460,  471,  475, 
476,  478,  479,  507. 


Axmotattons* 


whose  text  it  is.  And  the  interpretation  thereof  given  hj  Jigan- 
natha  is,  that  sons  of  various  descriptions  may  be  adopted  by  one 
who  desires  numerous  offspring.  (See  Caleb.  Dig.,  Vol.  Ill,  p.  295.) 
Thus  the  authenticity  of  the  text  in  question  is  uncertain,  and  even 
according  to  Jagan-nItha's  interpretation  it  does  not  apply  to 
many  sons  of  the  description  of  Dattaka,  which  is  the  only  form  of 
adoption  used  in  the  present  (kali)  age,  but  to  sods  of  the  Tarions 
descriptions  (already  mentioned).  Hence,  according  to  this  text 
also,  many  Dattaka  sons  cannot  be  received  in  adoption. 

Mr.  Colebrooke  (in  a  note  to  S.  D.  A.  Bep.,  Vol.  I,  p.  42)  obseryes, 
'that  the  validity  of  a  second  adoption,  while  another  son,  whether 
by  birth  or  adoption,  is  living,  is  a  question  on  which  writers  of 
eminence  have  disagreed  i  that  Jaqan-nItha,  in  his  Digest,  iuclines 
to  hold  it  valid  ;  but  that  the  author  of  the  DaUaka'Mimdnsd,  a 
work  of  great  authority,  maintains  the  contrary  opinion.'  To 
this  it  is  to  be  added  by  way  of  conclusion  that,  as  no  writers  of 
such  eminence  as  those  of  the  DcUtaka-mimdnsd  or  DaUaka-chan- 
driid  have  affirmed  the  validity  of  such  adoption,  (nay,  on  the  con- 
trary, they  have  maiutaiued  the  invalidity  thereof,)  the  opinion  of 
Jaoan-n^tha  or  any  other  modern  compiler  cannot  override  the 
doctrine  laid  down  in  the  Daiiala'mimdnad,  one  of  the  two  highest 
authorities  on  the  subject  of  adoption,  more  especially  when  its  doc- 
trine is  in  exact  conformity  with  the  text  of  the  holy  legislators— 
Manu  and  the  rest,  and  the  opinion  of  Jagan-nItha  is  quite  con- 
trary to  them* 

333. .  It  seems  to  be  admitted,  that  a  man  having  a  legitimate 
son  may  not  only  authorise  his  wife  to  adopt  a  son,  after  his  death, 
failing  such  legitimate  son,  but  also,  failing  the  son  adopted,  to 
adopt  another  in  his  stead.— Macn.  H.  L.,  Vol.  I,  pp.  83,  84. 
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334.  A  woman  even  under  her  husband's  author-  Vyavoiiki. 
itj  cannot  adopt  a  son,  on  the  ground  of  having  no 
son  of  her  own,  while  there  existed  a  son  of  her 
husband,  adopted  or  born  of  another  wife  of  his ; 
nor  on  the  death  of  the  then  existing  adopted  son, 
can  a  woman  adopt  another  without  her  husband's 
permission  expressed  or  implied. 

Vide  Precedents,  pages  478,  479,  483,  489,  502,  504,  507, 
508. 

Inasmaeh  as  a  son  adopted  by  her  husband  or  born    of  her      Reason, 
rival  wife  is  filially  related  to  her  also  and  the  husband  had 
no  power  to  give'  authority  to   adopt   a  son  in  the  above  case 
in  which  he  himself  could  not  adopt  one. 

If,  among  all   the   wives  of  the  same  husband,  one  bring   Authority, 
forth  a  male  child,  Manu  has  declared  them  all,  by  means 
of  that  son,  to  be  mothers  of  male  issue. — Manu,  Chap  IX, 
vers€  183. 


Annotations. 


33^  The  right  of  adoption,  where  it  exiats,  is,  as  betweea 
hasband  and  wife,  absolute  in  the  hushand,  though  adoption  having 
taken  place,  the  adopted  becomes  the  son  of  both,  and  as  such,  is 
capable  of  performing  funeral  rites  to  the  one  as  well  as  to  the 
other.— Stra.  H.  L.,  Vol.  I,  pp.  78,  79. 

334.  '^  It  is  a  disputed  point,"  says  Sir  TTilliam  Macnaghten, 
"  whether  a  widow  having,  with  the  sanction  of  her  husband, 
adopted  one  son,  and  such  son  dying,  she  is  at  liberty  to 
adopt  another  without  having  received  a  conditional  permission 
to  that  e£fect  from  her  husband.  According  to  the  Dattaka-Mi- 
tndnid,  the  act  would  be  clearly  illegal  ;  but  Jaoan-natha  holds  that 
the  second  adoption  in  such  case  would  be  valid,  the  object  of  the 
first  having  been  defeated."  Although  this  doctrine  of  Jaoak- 
hXtea  is  not  repugnant  to  the  texts  of  the  legislators,  but  is  rather 
agreeable  to  the  true  intention  of  their  laws,  yet  it  ought  to  be 
received  in  its  qualified  sense,  and  accordingly  acted  upon,  namely, 
if  the  husband's  permission  was  expressly  to  adopt  onlif  one  son, 
and  no  more,  even  in  the  event  of  that  adopted  son's  dying  with- 
out  a  9on,  then,  notwithstanding  the  object  of  adoption  would  be 
defeated  by  his  premature  death,  the  widow  could  not  adopt 
another,  for  the  husband's  permission  is,  above  all,  essential  to  the 
adoption  by  a  widow,  and  it  was  his  duty  not  to  giv^  such  per- 
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Authority.  Tlie  SOD  of  a  rival  wife,  originating  immediately  from 
portions  of  the  husband,  bears,  though  unadopted,  the 
relation  of  son  to  another  wife. — See  Dat.  Mim.,  Sect.  II, 
para  70. 

Authority.       In  consequence  of  the  superiority  of  the  husband,  by  his 
mere   act  of  adoption,  the  filiation  of  the  adopted,  as  son  o£ 


Annotations. 


mission  withoat  providing  for  sach  contingeDcy  ;  so  if,  instead  of 
so  doing,  he  gave  such  restrictive  permission,  then  he  is  in  fault 
if  the  object  of  adoption  be  thus  defeated.  But  if  the  husband's 
permission  was  a  general  one,  namely,  to  adopt  and  have  a  son 
for  perpetuating  the  lineage,  without  mention  whether  or  not  she 
could  adopt  another,  in  the  event  of  the  adopted  son's  dying  with- 
out a  son,  then  she  seems  to  be  warranted  to  adopt  another  in  his 
stead,  the  meaning  of  her  husbund's  permission  in  such  case  being 
that  the  object  of  having  a  begotten  son  must  be  fulfilled  by  the 
substitute  for  such  son ;  so,  one  adopted  son  failing  by  death  to 
fulfil  that  object,  it  is  certainly  implied  that  another  substitute 
should  be  taken,  in  order  that  the  obsequies  of  the  husband  and 
his  forefathers  may  not  cease,  and  the  celestial  bliss  be  forfeited. 
In  truth,  when  such  adoption  is  not  prohibited  in  the  BaUaka-chon^ 
drikdy  and  is  sanctioned  by  the  modem  authority  aforesaid,  it  may 
be  held  to  be  allowable  in  Bengal  under  the  circumstances  stated. 

As  the  husband's  kindred  may  authorise  the  widow  to  make  an 
adoption,  (see  note  to  Mitdh/uxrd  on  Inh.,  Chap.  I,  Sect,  xi,  §  9,) 
wherever  the  authority  of  VijndneshwarOf  and  Jtay^kha,  and 
works  of  the  same  school,  are  followed,  her  son's  sanction  would 
no  doubt  be  sufficient.  It  is  otherwise  in  Bengal,  where  no  sane* 
tionbut  the  husband's  can  avaiL^Colebrooke's  Bemarks. — Stnu 
H.  L.,  Vol.  II,  p.  72. 

<'  According  to  the  authorities  which  are  followed  in  Bengal  and 
Benares,  a  woman  is  competent,  after  the  death  of  her  husband,  to 
adopt  a  son,  provided  he  gave  her  permission  to  do  so  during  his 
lifetime.  It  is  a  universal  rule  in  Bengal  and  Benares  that  a 
woman  can  neither  adopt  a  son,  nor  give  away  her  son  in  adoption, 
without  the  sanction  of  her  husband  previously  obtained." — (Macn. 
H.  L.,  Vol.1,  pp.90,  100.)  The  latter  part  of  this  rule,  namely, 
**  Nor  give  away  her  son,  without  the  sanction  of  her  husband 
previously  obtained,"  though  it  be  a  general  rule,  is  not  the  law  of 
Bengal,  the  Dattaka^chandrihd  having  laid  down  a  different  one. — 
See  Dot.  Ch.,  Sect  I,  §  31. 
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the  wlfe^  is  complete,  ia  the  same  manner  as  her  property 
in  any  other  thing  accepted  by  the  husband,— i)a/.  Mian,, 
Sect.  I,  §  a2. 

The  filiation  of  a  son,  by  a  woman  proceeding  legaHy,  Authority. 
with  the  sanction  of  her  husband,  to  constitute  for  him  male 
iBsue,  only  takes  place  where  no  son  of  that  person  may  exist. 
But  if  he  have  any,  although  she  may  be  destitute  of  the 
same,  such  adoption  does  not  obtain ;  for  to  proceed  therein 
would  be  unproductive  of  the  object.— i?a/.  CA.,  Sect.  I, 
para.  24. 

In  that  case,  she  would  not  be  exempted  from  exclusion  Authority. 
from  heaven.  In  anticipation  of  this  objection,  the  two 
texts  of  Manu  and  Vbihaspati,  by  propounding  the  exist- 
ence of  filial  relation  in  the  son  of  a  rival  wife,  (to  his  step- 
mother,) provide  for  her  exemption  from  exclusion  from 
heaven  and  the  performance  of  her  funeral  obsequies ;  for, 
except  the  offspring  of  her  husband,  she  can  have  no  other. 
Since  (a  wife)  can  have  no  offspring  but  the  issue  of  her 
husband ;  the  son  in  question  even  preserves  her  lineage. 
Therefore,  where  the  son  of  a  rival  wife  exists,  as  the  whole 
benefit  even  of  a  son  is  attained,  no  affiliation,  (by  the  step- 
mother, of  him  or  another,)  as  a  son  given,  and  so  forth, 
takes  place.— Da^.  CA.,  Sect.  I,  §  25,  26.    Further,— 

335.    A  woman  cannot  adopt  a  son  by  putting  vy&wutu, 
a  forced  construction  on  the  permission,  as  well  as 
under  an  illegal  authority,  of  her  husband. 

Vide  Precedents,  p^es  478,  479,  483,  487,  488,  508. 

Inasmuch  as  the  adoption  of  a   son  would   be  invalid  if      Reason. 
made  under  a  permission  which  the  husband  had  no  power 
to  grant,  or  which  was  modified  according   to  the  exigency 
of  the  cascj  or  construed  otherwise  than  what  was  intended 
by  him. 

With  regard  to  double  or  simultaneous  adoptions,— 

Bhava-dkva  Bhatta  says: — ''One  cannot  regulate  ac-  Double  or 
cording  to  his  independent  will/'  By  this  maxim,  if  many  ^«^eo^ 
sons  even  are  adopted  by  one  will  and  by  one  (t.  «.,   simulta-     ^^  ^°"* 


AnnotationB. 


333—335.  It  has .  also,  been  ruled  that  authority  to  a  wife  to 
adopt,  in  the  event  o^  a  disagreement  between  her  and  a  son  of  her 
husband  then  liviog,  will  not  avail,  though  authority  in  the  event  of 
that  8oh*s  death'would  be  Yalid.--Macn.  fi.  L.,  VoL  I,  pp.  84^86. 
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neous)  performance  of  religious  ceremonies^  they  are  certainly 
valid ;  but  not  those  adopted  with  ceremonies  performed  at 
difiEerent  times^  though  the  will  (of  adopting  them)  be  one ; 
and  not  even  if  the  same  be  done  under  permission.  Con- 
sequently, as  sons  simultaneously  adopted  at  an  earnest 
desire  by  the  performance  of  the  (prescribed)  religions  cere- 
monies are  valid,  so  while  there  exists  one  (adopted  son) 
free  from  defect^  no  other  (is  valid).  If  out  of  regard  to 
one's  wives  even  many  sons  are  adopted  by  one  will,  and  by 
the  simultaneous  performance  of  the  religious  ceremonies, 
they  are  good  in  hLW^—Dattaka-tilaka  by  Bhava-dbva 
Bhatta. 

vyavatthi.  336.  A  man,  not  being  competent  to  delegate 
to  others  a  greater  power  than  what  he  himself 
possesses,  cannot  authorise  his  wife  to  adopt  more 
than  one  son  at  a  time,  or  his  several  wives  each 
to  adopt  a  son ;  nor  can  the  wife  or  wives  make 
such  adoptions  under  such  power.  Of  the  adopr 
tions,  if  so  made,  the  first  only  is  valid. 
Vide  Precedents,  pages  478,  479,  483. 

ReaaoD.  Inasmuch  as  the  man  being  the  father  of  a  son  immediate- 

ly after  the  completion  of  the  first  adoption,  and  his  being 
destitute  of  a  son  being  the  only  criterion  in  the  matter  o£ 
adoption,  the  law  does  not  allow  the  adoption  of  another  son 
while  the  first  is  alive  and  free  from  any  defect,  as  in  that 
case  he  is  no  longer  destitute  of  a  son.  The  doctrine  laid 
down  in  the  following  passages  is,  therefore,  correct  as  well 
as  prevalent. 


Annotations. 


336.  It  is  clear  that  a  mau  having  adopted  a  boy,  and  that  boy 
being  alive,  he  cannot  adopt  another.^Maco.  H.  L.  Vol.  I,  p.  80. 

In  the  case  of  Gouree-prosaud  versus  Joymala  (S,  D.  A.  R.  VoL  I, 
page  136,)  it  appears  that  the  husband,  after  adopting  a  son  in  con- 
junction with  one  of  his  wives,  had  confirmed  his  permission 
already  given  to  another  wife  to  adopt :  and  the  adoption  made 
under  such  permission  during  the  existence  of  the  son  already 
adopted  was  declared  valid  by  the  Sadder  Court,  though  such  adop- 
tion was  by  no  means  valid  according  to  the  Hindti  law.  The  deci- 
sion declaring  the  validity  of  the  above  was,  however,  rejected  as 
wrong  by  the  Privy  Council  in  decisions  already  printed.— See 
ante,  pages  442,  443. 
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It  is  not  proper  that  a  man  who  has  one  substitute  for  the 
legitimate  son  of  the  bodj^  should  make  another  substitute 
for  the  (same)  son. — Dattaka'StddMnta-manjari.  See  Dat- 
taka'Shiro7nani. 


-Authority. 


By  a   man  destitute  of   a   son   onZy.*]     The   incompe-   Authority, 
tency  of  one   having  male  issue   is   signified   by  the  term 
'  only^  in  this  passage. — Dat,  Mim.  See.  I,  §  6, 

He  who  has  no  son,  or  son^s  son,  or  son's   son's   son,   or   Authority, 
brother's    son,   shall   adopt  a   son;  and   while   he  has  one 
adopted  son,  he  shall  not  adopt  a  seeond. —  Vivdddrnavaaetu. 

337.     A. woman  who  is  authorised  by  her  bus-   ^ya«««^^. 
band  to  adopt  a  son,  may  adopt  at  any  time  when 
a  boy  fit  to  be  adopted  is  procurable,   provided  she 
be  then  in  a  state  of  competence  to  perform  the  act. 

Because  there  is  no  period  fixed  by  law  within  which  a   Reason, 
wife  or  widow  must  adopt  a  son. 

See  the  Precedents  at  pages  113,  94 — 99,  and  also  the 
qualified  doctrine  laid  down  in  the  Precedents  at  pages 
75—79. 

338-  But  if  a  wife  authorised  to  adopt  do  not  Vyawutu. 
adopt  a  son,  notwithstanding  a  boy  fit  to  be  adopt- 
ed were  to  be  had,  then  she  becomes  guilty  of 
discontinuing  the  oblations  of  food  and  libations  of 
water,  and  extinguishing  the  lineage,  though  not 
excluded  from  inheritance. 

Vide  Precedents,  pages  489,  508,  509. 

» 

339.  A  wife  or  widow,  even   when  an   infant,  VyavatM, 
may  adopt  a  son  under  authority  from  her  husband. 

Vide  Precedents,  page  505. 

As  in  so  doing  she  only  executes  her  husband's  order,    the      Reason, 
husband  being  in  effect  the  doer  of  the  act  in  question. 

340.  It  has  also  been   determined  that  a   boy,    yyavatth^, 
who  has  attained  the  age  of  discretion,  though  not 
considered,  in  the  eye   of  the  law,   as   having   at- 
tained majority,  is  competent  to  adopt  a  son. 

Vide  Precedents,  pages  490 — 49^. 

♦  See  antCj  page  269. 
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'^^m'riuu       The  above  determination  is  quite  consistent  with  the  rea-* 
son  of  the  law,  as  well  as  with  the  law  itself.    Because, 
from    the  subjoined    text  of  the  Veda  : — ^^  A  Brdhmana, 
immediately  on  being  bom,   is  pronounced     a  debtor  on 
three  obligations ;— to  the  holy  saints,  for  the  practice    of 
religious  duties ;  to  the  gods,  for  the  performance  of  sacri- 
fices; to  his  forefathers  for  offspring/'  also  from  the  fol- 
lowing text  of  Manu  :    ''  When  he  h^  paid  his  three  debts, 
(to  the  sages,   the  manes,  and  the  gods,)  let  him  apply  his 
mind  to  fin^  beatitude ;  but  low  shall  he  fall,  who  presumes 
to   seek  beatitude,  without  having  discharge  those  debts  ;" 
also  from  the  subjoined  text  of  the  same  sage  cited  in  the 
Dattdka'chandrikd :  ^'A  son  of   any  description  must  be 
anxiously  adopted  by  a  man  destitute  of  male  issue;  for  the 
sake  of  the  funeral  cake,   water^  and  solemn  rites,  and  for 
the  celebrity  of  his  name  '/*   and  also  from  the  following 
passage  of  the  DaUaka-mimdnsd :  '^  Since  it  is  shown   by 
this,  that  being  so  destitute  is  a  cause,  in  omitting  to  adopt  a 
son,  an  offence  even  is  incurred  */' — it  is  evident  that  the  adop- 
ting  of  a  son  is  a  positive  religious  act ;  and   from   this 
special  dictum  of  the  latter  authority,  that  ^^  the  precept 
enjoining  the  production  of  a  son  being  positive,   it  results 
that  the  contravention  of  it  is  the  cause  of  an  offence ;  and 
on  defect  of  any  son  in  general,   exclusion  from  heaven  is 
declared  in  this  text :  '  heaven  Awaits  not  one  destitute  of  a 
son,'  &;c.,   it  is  also  evident  that  adoption  according  to  that 
authority  is  certainly  a  positive  religious  act  (niti/a  dharma" 
karma),  and  not  an  optional  (kdmya)  one,  since  any  religious 
act,  the  non-observance  or  non-performance  whereof  causes 
an  offence  is  termed  ^niiya  karma'  (positive  act.)  But  though 
adoption  be  a  positive  act  of  religion,  and,  as  such,  it  be  in- 
cumbent upon  persons  destitute  of  sons  to  adopt,  yet,  consist- 
ently  with     the  reason    of    the   law,   an  infant    without 
discretion  is   incompetent  to  adopt  a  son ;  for  how  can  that 
boy  do  so  who  does  not  understand   why  a  son  is   to   be 
adopted,  and  what  the  consequence  is  of  not  adopting  a 
son  ?     In   the  Prdyaachitta-kdnda  distinction  is  made  with 
regard  to  severity  in  the  penance  or   expiation  of  infants, 
according  to  their  ages  and  understanding.     In  the  Vya/oa- 
hdra-kdnda  too  an  infant  {shishu),  before   his   eighth  year, 
is  considered  as  being  similar  to  a  child   in  the   womb,   and 
to  the  tenth  year  a  (mere)  child,  and,  as  such,  is  destitute 
of  discretion.     Consequently,   it  is  inconsistent    with   the 
reason  of  the  law  that  an  infant  up  to  that  age  should  adopt 
a  son  (though  adoption  be  a  positive  act  of  religion.)     From 
the  eleventh  to  the  fifteenth  or  sixteenth  year  of  his  age  an 
infant  is  termed  an   adolescent   {kiahora):  at  this  age,   bis 
faculties  develope,  and  he  has  discretion.    It  may,  therefore, 
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be  concluded  that  a  boy^  who  has  attained  the  age  of  dis- 
cretioD^  and  is  not  bereft  of  reason^  but  conscious  of  the 
benefit  and  religious  merit  to  be  gained  by  the  adoption  of 
a  soD^  may  adopt  a  son,  or  may  cause  a  son  to  be  adopted 
for  him^  provided  he  be  sure  not  to  have  a  natural  born  son. 
Moreover,  when  a  minor  of  this  age  is  competent  to  appoint 
a  substitute  (pratUnidhi)  for  the  performance  of  the 
shrdddhaa  of  his  ancestors,  he  should  also  be  ccMnpetent  to 
appoint  a  perpetual  substitute  for  the  performance  of  hia 
own  shrdddhas  and  of  those  of  his  ancestors. 

Now  it  remains  to  be  seen  whether  the  son  adopted   by  a   Remark, 
minor,   as  aforesaid,   would   be  entitled  to  inherit  from  him 
though  he  could  not  be  appointed  by  him  to  be   successor   to 
his  estate  ;  because,  altbough  a  minor  of  disci-etion   is  com-  s 

petent  to  adopt  a  son  which  is  a  religious  act,  yet  he  is 
incompetent  to  appoint  a  successor  to  his  estate  which  is  a 
Civil  Act,  and  which  a  minor  is  prohibited  to  do.^  But  it 
is  to  be  known  that  the  adoption  of  a  son  for  spiritual  pur- 
poses is  the  esfleutial  part  of  the  act,  and  devolution  of 
property  is  a  mere  legal  consequence  which  must  follow  the 
adoption.(I)  In  other  words,  the  right  of  succession  to 
the  adopter's  property  being  concomitant  with  the  per- 
formance of  his  exequial  rites  by  the  adopted  son  must  vest 
in  him  by  reason  of  his  being  vested  with  the  right  of  per- 
forming those  rites. 

341.    A  verbal  authority  to  adopt  is  as  valid    vyavoiM. 
as  a  written  one ;  the  latter  therefore  is  not  indis- 
pensably necessary. 

Vide  Precedents,  pages  500,  501,  502,  510. 


Annotatlomi. 


(1)  The  validity  of  an  adoption  b  to  be  determined  by  spiritual 
lather  than  by  temporal  considerations  ;  that  the  substitution  of  a 
80Q  of  the  deceased  for  spiritual  reasons  is  the  essence  of  the  thing  ; 
the  consequent  devolution  of  property  is  a  mere  accessary  to  it. — 
Part  of  a  Privy  Council  Decision.    See  F.  CU.,  Vol.  II,  Part  ii,  p.  61. 

It  may  be  the  duty  of  a  court  of  justice  administering  the 
Hindu  law  to  consider  the  religious  duty  of  adopting  a  qou  as  the 
•ssential  foundation  of  the  law  of  adoption,  and  the  effect  of  an 
idoption  upon  the  devolution  of  property  as  a  mere  legal  conse- 
quence.—/dtdL,  p.  52. 

*  See  the  Chapter  on  liinority. 
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Vffinatikd.       342.     A  writing  is  not  also  indispensably  neces* 
sary  for  giving  a  son  in  adoption. 
Vide  Precedents,  pages  500,  501,  50^,  510. 

Baason.  There  being  no  difference  in  law  between  the  two,  and 
either  of 'them,  when  satisfactorily  proved,  being  sufficient 
for  the  purpose. 


SECTION  III. 

Who  is  or  is  not  compbtbnt  to  give  a  son 
in  adoption. 

Vyawuikd.  343.  The  father  of  several  sons  of  his  own 
authority,  and  the  mother  with  the  assent  of  her 
husband,  or  both  of  them  conjointly,  are  com- 
petent to  give  a  son  in  adoption  to  a  person,  who 
IS  of  the  same  class  or  caste,  destitute  of  a  son, 
son's  son,  and  son's  grandson  in  the  male  line,  and 
not  a  prohibited  relation.* 

Vide  Precedents  pages  523,  531,  532,  547. 


AnnotationB. 
341.  The  authority  to  the  widow  need  not  be -in  writings  though 
it  generally  is  so ;  as  in  prudence  it  ought  to  be,  time  and  means  ex- 
isting. In  the  case  of  the  zemindar  of  Rajshahye,  it  was  in 
writing ; — ^in  another  cafle,t  a  verbal  one  for  the  ,  purpose  was 
held  good  by  the  Sudder  Dewany  Adawlut  of  BengaL—Stra.  H.  L, 
Vol.  I,  pp.  80,  81. 

341,  342.  A  written  authority  is  doubtless  not  indispensable.— 
Colebrooke's  opinion.    See  Stra.  H.  L.,  Vol.  II,  p.  96. 

Adoption  is  not  required  to  be  in  writing,  any  more  than  an 
authority  to  the  widow  to  adopt.  But  in  a  transaction  so  import- 
ant as  one  transferring  a  young  person  from  the  family  in  which 
he  was  bom  to  a  new  one,  and  with  a  view  to  succession,  interpos* 
ing,  by  substitution,  a  comparative  stranger,  between  the  adopter 
and  his  existing  heirs,  it  were  best  to  be  in  writing,  and,  at  all 
events,  the  law,  for  the  sake  of  certainty,  encourages,  if  it"  does  not 
stipulate  for  whatever  is  calculated  to  render  it  public  and  solemn, 
^tii.  ti.  L.,  Vol  I,  p.  93. 

•  See  the  section  next  following.        See  Macn.  H.  L.,  Vol.  I,  pp.  66, 6h 
t  Skaim  Ohunder  v.  Naraipni  Bebi.    Sel.  S.  D.  A.  B,  Vol  I,  p.  185. 

Digitized  by  VjUU^  It: 


ON  ADOPTIOK, 


807 


^'  By  a  man  liaving  several  sous/**  Since  the  masculine  AuUMJrity.  ~ 
gender  is.heire  used^  the  gift  of  a  son^  by  a  woman,  is  pro^. 
hibited.  Accordingly  Vashishtha  says :  — '*  Let  not  a 
woman  either  give  or  accept  a  son/' — and  Qier]  indepen- 
dency is  not  ordained.  With  the  husband's  assent  a  woman 
also  is  competent.  Accordingly,  Vashishtha  adds— ''un- 
less with  the  assent  of  her  husband.'' — ''  Whom  his  mother, 
or  his  father,  gives  (dadyat) ; "  ''  his  mother  and  father  give 
{(iadt/dtam).^*  As  for  what  is  contained  in  these  passages, 
as  intimating  the  equality  of  the  father  and  mother,  that  is 
merely  with  reference  to  the  assent  of  the  husband. — Dat, 
Mim.,  Sect.  IV,  §  9—11. 

The  husband,  singly  even  and  independent  of  his  wife,  is  Authority* 
competent  to  give  a  son :  for  in  the  two  passages  cited  (in 
para.  11)  the  father  is  mentioned  singly,  and  unassociated  with 
the  mother;  and-there  is  this  reason  of  BoudhAtana  found: 
"  From  the  predominance  of  the  virile  seed,  sons  are  regard- 
ed even  as  not  produced  of  the  womb."  In  the  Bkdrata 
also,  [a  reason  is  found :]  ''  The  mother  is  the  fosterer :  the 
son  is  of  the  father :  he  is  (as  it  were)  that  very  person,  by 
whom  produced."  A  passage  of  revealed  law  i?  likewise 
(confirmatory) :  *'  Hitnself  is  truly  bom  a  son." — Ibid.y  §  13. 

Manu  : — He  is  called  a  son  given,   whom  his  father  ot     Authority* 
mother,   afEectionately  give  as  a  son,  being  alike  (a),  and  in 
a  time  of  distress  (6),  conferring  the  gift  with  water. — Dat. 
Ch.y  Sect.  I,  §  12. 

Conformably,  in  this  passage,  ('^the  mother  or  father  Authority*, 
gives,")  Manu,  intending, — from  her  dependance  on  the  as- 
sent of  her  husband,  the  inferiority  of  the  mother  (as  the 
agent  in  the  gift  of  a  son) ; — the  mediocrity  of  the  husband, 
on  account  of  his  independence  of  the  wife ;  and  the  pre-emi- 
nBnce  of  both  united,  from  their  being  equally  parents, — j 
propounds  each  position  (in  order  last).  It  must  not  be 
argued  that  this  is  merely  a  single  sentence,  on  account  of 
the  only  verb  being  used  in  the  dual  number :  for,  the  dis- 
junction in  the  middle  (by  the  particle  ^or*),  would  be 
inconsistent.  Therefore  the  passage  in  question  comprises 
three  positions.  Accorditogly  the  chief  of  the  saints,  in 
this  passage,  '^  whom  his  mother,  or  his  father  gives,*'  has 
used  the  verb  in  the  singular  number,  even  though  referring 
to  each  (nominative  case). — Dat.  Mim,,  Sect.  IV,  §  15 — 17* 

The  mention  of  gift,  by  the  joint  act  of  the  father  and 
mother,  is  intended  to  show  the  means  of  effecting  a  dona- 
tion productive  of  no  immoral  consequence ;  but  the  gift 
made  by  the  man  alone  is  valid. — Caleb.  Dig.,  Vol.  Ill, 
page  244. 

*  Part  of  Shounaka's  text.    See  the  following  page. 
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BtplMUiftioA.  (a)  *  Alike']  Belougiog  to  the  same  olass.^— In  foot,  the 
ooBBtructioD  of  the  word  *  alike*  (tadriska),  in  Manu's  text^  as 
■ignifjiog  of  the  lame  clasa,  is  odIj  proper  ;*  for,  elsewhere,  the 
partioipatiog,  as  an  heir,  of  such  adopted  son,  is  showD :  and  the 
participatiug  in  the  inheritance  of  one  unequal  iu  class  is  im- 
possible. Thus  Shounaka  declares:  ^'If  one  of  a  different 
clsi»  should,  howe?er,  in  any  case,  hare  been  adopted  as  a  son, 
he  should  not  make  him  the  participator  of  a  share :  this  is  the 
doctrine  of  Shounaka." — ^TiKSHA  explicitly  declares  this:  '<A 
person  of  the  same  class  must  be  adopted  as  a  sou.  Such  a  son 
performs  the  oblations,  and  takes  the  estate  ;  in  default  of  him, 
6ne  different  in  class,  who  is  regarded  merely  as  prolongiug  the 
line.  He  receives  food  and  nument  only  from  the  person  suc- 
ceeding to  the  estate."— i>at.  Ch.,  Sect  I,  §  13,  15,  16. 

Authority.  Accordingly  Vriddha  Goutama  forbids  the  participation^ 
in  inberitance,  of  one  not  of  the  same  tribe,  thos^-''  Or 
should  one  of  a  different  class  be  taken  as  a  son,  in  any 
instance,  let  him  (the  adopter)  not  make  him  a  participator 
of  a  share :  this  is  the  doctrine  of  Shounaka/'— -j9a^.  Mim.i 
Sect.  II,  §  21. 

ConclusSoB.  Hence  it  is  established  that  one  of  a  different  class  can- 
not be  adopted  as  a  son. — i&td.,  §  %%* 

(i)  '  In  a  time  of  distress.*'^  The  adopter  being  destitute 
of  male  issue.f — Dat.  Ch.,  Sect.  I,  §  18. 

jCttthority.  "  By  no  man,  having  an  only  son  (eka^puttra),  is  ihe  gift 
of  a  son  to  be  ever  made.  By  a  man  naving  several  sons 
{bahU'pvMra)  such  gift  is  to  be  made  on  account  oE  diffi- 
culty {pra'-vatnatas)." — Shounaka.  He,  who  has  one  son 
only,  is  '  eka^pvMra/  or  one  having  an  only  son :  by  such  a 
one  the  gift  of  that  son  must  not  be   made :  for  a  text  of 


*  In  the  present  (kali)  age,  the  marriage  with  a  damsel  of  a  different 
class  having  been  prohibited,  and  consequently  the  production  of  a  son  in 
the  womb  of  such  a  wife,  the  adoption  of  a  son  of  a  different  class,  not  to 
mention  hie  disinherison,  if  erer  adopted,  must,  d  fortiori,  beconduded  to 
have  been  prohibited :  such  adoption  is  moreover  contrary  to  custom,  which 
itself  is  transcendent  law,  and  supersedes  the  general  maxima  of  the  law. — 
Bee  onee,  pages  173,  174. 

f  The  author  of  the  2XtUaJsa-mim&n8&  explains  the  phrase  '*in  a  time 
of  distress,"  as  signifying  also  in  a  famine,  and  so  forth,  thus  :  "  l>mri9§ 
du'rcM.*]  In  a  famine,  and  so  forth  :  should  the  gift  be  made,  no  diatreas 
existing,  the  giver  commits  a  sin,  on  account  of  the  prohibition,  'otherwise 
he  mast  not  attempt  the  same.'  Or  the  term  'prayatnatoi*  may  signify — 
'  on  account  of  difficulty  of  the  adopter.'  '  Daring  distitts  ;*  that  ia,  when 
destitute  of  male  issue :  on  account  of  the  text  of  Atri,  commencing — '  By 
<a  m-in  destitute  of  a  son  only  must  a  substitute  for  the  same  always  tie 
adopted,  &c.  ;'  and  it  is  thus  interpreted,  even  by  ApabXrka,  and  in  the 
Lkandrilcd — '  During  dittrmJ  that  is,  the  adopter  having  no  son/*  (/>al. 
3ftm.,  Sect.  IV,  §  20, 21.)  llie  interpretation  of  the  DaUoka^handriki  is 
aloue  accepted  and  used  in  Bengal. 
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VASffiSHTHA  declares  :  ''  An  only  8on>  let  no  man  give^  &c/' 
Since  the  word  '  gift'  means  the  establishing  another's  pro- 
perty, after  the  previous  extinction  of  one's  own;  and 
ftDoti^er's  property  cannot  be  established  without  his  accept- 
ance; the  author  (Shounaka),  implies  this  also  in  his  text  in 
qnestion.  Therefore,  a  prohibition  likewise  agaiifst  accept- 
ance is  established  by  that  very  text.  Accordingly  Va- 
SHISHTHA:  ^^  An  only  son,  let  no  man  give,  or  accept,  &c/* 
To  this  he  subjoins  a  reason—^'  For,  he  is  [destined]  to  con- 
tinue the  line  of  his  ancestors."  His  being  intended  for 
line^,  being  thus  ordained ;  in  the  gift  of  an  only  son  the 
offence  of  extinction  of  lineage  is  implied.  Now  this  is 
incurred  by  both  the  giver  and  adopter  also.  For  the  rea- 
son in  question  is  subjoined,  after  both  [verbs :  Piz.,  give 
and  accept]. — Dat.  AHm.,  Sect  IV,  §  1 — 4.     So,— 

344.    An  only  son  must  not  be  given  nor  ac-  Vtfovatihd. 
cepted  in  adoption.* 
Vide  Precedents,  pages  622,  531,  532,  547. 

For  Vashishtha  ordains :— ^^  Let  no  man  give  or  accept  an  Authority, 
only  8on.''(l)— Chap.  XV,  v.  3. 

346.    Nor,  though  a  numerous  progeny  exist,    Vyavoithd. 
should  an  eldest  son  be  given.f 


Annotafcions. 

344.  So  an  only  son  should  not  be  ^Vdn.]  Nor  should  such  a  son 
be  accepted.  The  blame  attaches  both  to  the  giver,  and  to  the 
taker,  if  they  do  so.— BXlah-bhatta.  Colebrooke's  Annotation  to 
Mil.,  Chap.  I,  Sect,  zi,  §  11. 

(1)  Let  no  man  give  on  accept  an  only  «on.]  ^  For  he  is  (destined) 
to  continae  the  line  of  his  ancestors."   such  is  the  sequel  of  Yashi- 

SHTHA's  text.— BXLAM-BHATTA.~76l(f. 


*  Vashishtha,  Dot.  Nir.^  and  Manu,  lUd, ;  bot  this  k  an  injunction  ratiier 
againat  the  giving  than  reoeiviog  an  only  or  elder  son  in  adoption,  and  the 
transfer  haviDg  been  once  made,  it  cannot  be  annulled.  This  seems  but 
retsooable,  considering  that  the  adoption  haying  once  been  made,  the  boy, 
iftofmclo  loses  aU  claim  to  the  property  of  his  natural  family.  See  Bombay 
BeDorts,  case  of  Euebut  Rao  v.  Oobind  Rao,  Vol.  II,  page  75.— Macn  H.  L., 
Vol.  I,  p.  67,  Note.  But  the  doctrine  of  ^fadwn  vaUty  as  adopted  in  this  and 
in  the  following  passage,  does  not  prevail  iu  adoption. —  Vide  Precedents, 
IMM,  584—547,  and  V.  Oh.,  Vol.  IJ,  Part  ii,  p.  129. 

Let  no  man  accept  (an  only  son),  because  he  should  not  do  that 
whereby  the  family  (of  the  natural  father)  becomes  extinct :  but  this  does 
not  invalidate  the  adoption  of  such  a  son  (actually)  given  (to  him). — CoMt, 
Btt.,Vol  ni,p.  244 

.  T  It  has,  however,  been  held  by  the  dispensers  of  justice  that  the  adop- 
tion as  well  as  the  gift  of  an  eldest  son  is  valid.— See  Precedents,  pp.  524 
and  552. 
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Reason.  For  he  chieflj  fulfils  the  offioe  of  a  son;  as  is  shown  by 

the  following  text  :— 

Authority.  Manu  : — By  the  eldest  son,  as  soon  as  born,  a  man  be- 
comes the  father  of  male  issue.— Chap.  IX,  v.  106.  See 
Dattaka'shiromani,  pp.  37,  77;  see  also  the  following 
section. 

Next,  the  author  (Shounaka)  replies  to  the  question,— By 
whom  is  a  son  to  be  given  ?  ^^  By  one  having  several  sons. 
He  who  has  several  sons  is  *  bahu-puttra/  or  '  one  having 
several  sons.'  **  By  no  man  having  an  only  son.*'  Prom  this 
prohibition,  the  gift,  by  one  having  two  sons,  being  inferable ; 
this  part  of  the  text  {"  By  one  having  several  sons,''  &c.),  is 
subjoined  to  prohibit  the  same,  by  one  havii^  two  sons 
also.  For,  the  speech  of  ShAntanu  to  Bhishma  expresses : 
^^  He  who  has  only  one  son  is  considered  by  me  as  one  des- 
titute of  male  issue.  Oh  I  descendant  of  KuRU,  One  who 
has  only  one  eye  is  as  one  destitute  of  both  :  should  his  only 
eye  be  lost,  he  is  absolutely  blind." — Ibid.^  §  7,  8. 

Authority.         The  author  (Shounaka)  apprehending  an  extinction  of  line^* 
age,  in   case  of  the  gift  of  a  son,  by  one,  even  having  two 
'  sons,  says :  '^  By  one  having  several   sons  such  gift  is  to  be 
anxiously  made." — Dot.  CLy  Sect,  i,  §  29,  30.  But — 

TyavatihA.  346.  Though  prohibited  by  the  legislators  and 
digest- writers,  the  gift  of  a  son  by  one  having  two 
sons  is  seen  in  practice,  and  it  is  not  declared  in- 
valid by  the  courts  of  justice* 


Annotations. 


346.  It  has  already  been  observed  that  a  man  who  has  a  sod, 
son's  son,  or  son's  grandson,  is  not  competent  to  adopt  a  son :  and 
it  would  seem  to  follow  by  analogy  that  if  a  man  has  a  soo,  and 
the  son  of  an  elder  son  deceased,  he  may  give  the  former  away  in- 
adoption,  because  he  cannot  be  considered  as  the  father  of  one  son 
only  ;  the  latter  also  bearing  towards  him  the  relation  of  a  son  to. 
all  intents  and  purposes,  and  supplying  the  place  of  the  elder  one. 
In  the  Dattaka-mimdnsd,  there  is  a  prohibition  against  the  gift  of  a 
son,  where  there  are  only  two,  but  the  precept  is  merely  dissuasiTe, 
and  not  peremptory. — Macn.  H.  L.,  VoL  I,  p.  77. 

In  this  case  the  dissuasive  precept  against  giving  one  of  two  sons, 
would  apply,  but  the  adoption  would  nevertheless  be  valid. — IbicUf 
Note. 
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347-    A  woman  is  competent  to  make  a  valid  vyavanhd. 
gift  of  a  son  without  her  hushand's  assent,  after 
his  death,  natural  or  civil,  and  if  he  has  emigrated 
(proshite).* 

Vide  Precedents^  pages  502^  508. 

But  by  a  woman  the  gift  may  be  made^   with  her  bus-   Authority. 
band's   sanction   (c),   if  he  be  alive ;  or  even  without  it,  if 
be  be  dead,  have  emigrated  {'proshite),*  or  entered  a  religious 
order.— i>«/.  CA.,  Sect.  I,  §  81. 

(c)    If  there  be  no  prohibition  even,  there  is  assent  on  ac-  Explanaton. 
oouQt  of  the  maxim :  '<  The  intention  of  another,  not  prohibited, 
is  sanctioned." — lhid.y  §  32. 

Sir  William  Macnaghten  says : — "  Regarding  this  branch   Remark, 
of  the   law,   there   is   not  much  difference  in  the  doctrine  of 
the  several  schools;  the   Dattaka-chandrikd  and   Dattaka- 
nUmdnsd,  the  two  chief  authorities  on  the  subject,   being 


Annotations. 


In  strictness,  to  enable  a  man  to  give  a  son  to  be  adopted,  it  ia 
not  safflcient  that  he  have  more  than  one  ;  he  should  have  several ; 
siDce  if  haviog  otlj  two,  he  part  with  one,  the  death  of  the  remain- 
iog  one,  leaving  him  destitute,  would  be  a  contingency  not  to  be 
risked.  It  does  not,  however,  appear,  that  this  ever  prevailed  as  a 
rule.  If  therefore  he  have  two,  he  may  relinquish  the  younger.-^ 
Stra.  H.  L.,  Vol.  I,  p.  73. 

343, 347.  On  the  subject  of  the  legal  ability,  to  give  a  son  in 
adoption,  some  difficulty  exists,  in  extracting  a  consistent  doctrine. 
The  more  correct  opinion  appears  to  be— Ist,  that  the  father 
ntey  give  away  his  minor  son  without  the  assent  of  the  mother, 
though  it  is  more  laudable  that  he  should  consult  her  wishes  ;  2nd, 
that  the  mother  generally  is  incapable  of  such  gift  while  the  father 
lives ;  3rd,  that  she,  however,  on  her  husband's  death,  may  give  in 
adoption  her  minor  son,  and  even  during  the  life  of  that  person,  in 
case  of  urgent  distress  or  necessity.  A  man  who  have  permanently 
emigrated,  entered  a  religious  order,  or  become  an  outcast,  being 
'  civilly  dead,  would  be  regarded  as  virtually  deceased.— Sutherland's 
Synopsis,  Hea4  Second. 

•  The  above  doctrine  not  being  contradicted  in  the  Dattaka-mimdiud 
and  other  treatises  on  adoption,  may  be. taken  to  be  universaL 
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respected  by  all.  The  first  text  above  cited  bein^  sufficientljr 
explicit  as  to  the  persons  wbq  possess  the  rigbt  of  giving  ia 
adoption,  and  the  only  exception  that  has  been  propounded 
by  the  commentators,  is  contained  in  the  Dattaka'mimdnsd, 
which  refers  to  the  gift  of  her  son  by  a  widow  daring  ^ 
season  of  calamity/'    (Macn.  H.  L.,  Yd.  I,  p.  66.) 

But  the  learned  writer  does  not  point  out  the  particular 
passage  of  the  DaUaka^mimdnsd  which  deals  with  the  above^ 
The  only  passages  that  legaUze  gift  or  sale  of  a  son  in  a  time 
of  calamity  are  the  above  quoted,  but  they  authorize  not  a 
widow  exclusively,  but  also  a  father,  or  a  mother,  whether 
shfe  be  a  widow  or  wife,  to  do  so. 

348.  Save  and  except  the  father  and  mother,  no 
person  can  give  a  boy  in  adoption. 

Vide  Precedents,  pages  610,  613,  647,  548. 


SECTION  IV. 

Who  may,  ob  must  not,  be  adopted. 

349*  A  hoy  who  is  of  the  same  class  or  caste* 
with  the  adopter,  and  is  not  the  only  son  of  his 
father,  not  an  orphan,  and  not  disqualified  hy  rela- 
tion (c),  age  (e),  or  otherwise  (e;,  is  eligible  for 
adoption. 

Vide  Precedents,  pages  631,  632,  647,  648,  649^  562, 
566,  667,  669. 


Annotationa* 
348.  It  has  been  ruled,  however,  that  in  the  case  of  an  adoption 
made  by  a  widow  withoat  having  obtained  the  consent  of  her  hosr 
band,  or  in  which  the  adopted  son  shall  not  have  been  delivered 
over  to  her  by  either  of  his  parents,  but  only  by  his  brother,  th^ 
adoption  is  iuvalid.t— Macn.  H.  L^  Vol.  I,  p.  66. 

*  In  the  preeent  time,  it  ia  not  Boffioieut  that  the  boy  to  be  adopt^ 
should  be  of  the  same  geoeral  class  or  tribe  with  the  adopter,  that  if,  of  one 
of  the  four  general  tribes,  (viz.,  Br^mana,  Ktk^riya,  Vaukga  ondf  SkMm^) 
but  Uiey  both  must  be  of  the  same  special  caste  or  sub^oaate  derived  Irofii 
any  one  (or  two)  of  the  general  tribes. 

t  The  case  of  Tara-fnunee  Mtia  v.  Deo-narain  Poy  and  another,  Sudder 
Dewany  Adawlut  Report,  Vol.  Ill,  page  387.  The  same  principle  waa  re* 
cognised  in  the  case  of  Bqfa  Skwn-thare  MM  v.  Rtmm  Ddfm  Cjohisw, 
Vol.  II,  page  169.-MaoB.  H.  L.,  Vol  I,  p.  66,  Note. 
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On  this  subject  Shounaka  ordains, — "  The  adoption  of  a  Authority, 
son  by  any  BrdhmHtna    must    be     made    from    amongst 
sapii^dag  (kinsmen  connected  by  an  oblation  of  food) ;  or  on 
fidlnre  of  these^  one  not  so  connected  {a-sapinda) ;  otherwise 
let  him  not  a4opt.(a)— i?ae.  Ch.,  Sect.  I,  §  10. 

fa)  Otherwise  let  him  not  adopi]  By  this,  a  given  son  being,-^    EzpoeitioQ. 
other  than  a  Brdhmaria,  a   Kiketriya,  and  so    forth, — in  short, 
of  a  different  class,  is  excluded.— ^Z&td 

Thus  Mantj  declares  :  '^  He  is  called  a  son  given,  whom  his  Authority, 
tathgr  or   mother    affectionately     gives    as    a    son,    being 
alike*  and  in  a  time  of  distress,*  confirming  the  gift  with 
water.^' 

In  fact,  the  construction  of  the  word   *  alike'  (sadrisha)  Exposition, 
in  Manu's   text,   as   signifying  of  the  same   class,  is  only 
proper,   for,   elsewhere,   participating,  as  an   heir,   of  such 
adopted  son,  is  shown  :  and  the  participating  in  the  inherit- 
ance, of  one  unequal  in  class,  is  impossible. — /6id.,  §  16. 

Vriddiia  Goutama   forbids   the   pai'ticipation   of  inherit-   Authority, 
ance    of    one     not  of  the   same   tribe    thus — "Or  should 
one  of  a  different   class   be  taken  as  a  son,  in  any  instance, 
let  him  (the  adopter)  not  make  him  participator  of  a  share ; 
this  is   the  doctrine  of  Shounaka.'' — Dot.  Mim,,  Sect  II,   ' 
para.  21. 

Hence  it  is  established  that,  one  of  a  different  class  cannot    Conclusion, 
be  adopted  as  a  son. — Ibid,,  §  22. 

Shounaka  : — By  no  man  having  an  only  son  {eka^puttra)    Authority, 
is  the  gift  of  that  son  ever  to  be  made.— -Do^.  Mim.  Sect.  IV, 
para.  l.-^Dat.  Ch.,  Sect.  I,  §  29. 


Annotations. 

3^,  353—356.  The  first  and  fandameHtal  principle  is,  that  the 
person  proposed  to  be  adopted  be  one,  who,  by  a  legal  marriage 
with  his  mother,  might  have  been  the  legitimate  son  of  the  adopter. 
By  the  operation  of  this  rule,  a  sister's  son,  and  offspring  of  other 
ieau^y  whom  the  adopter  conld  not  have  espoused,  and  one  of  a 
differsnt  classy  are  excluded  from  adoption*  In  the  present  age, 
maniage  with  one  unequal  in  class,  is  prohibited.— Sutherland's 
Synopsis,  Head  Second. 


*  See  ante^  pages  807,  808. 
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Authority.  The  word  gift  means  the  establishing  another's  property 
after  the  previous  extinction  of  one's  own :  and  another's 
property  cannot  be  established  without  his  acceptance  :  the 
author  (Shounaka)  imnlies  this  also  in  the  text  in  question. 
Therefore  a  prohibition  likewise  against  acceptance  is  estab- 
lished by  the  very  text. — Dat,  Mtm.,  Sect.  IV,  §  3.  Accord- 
ingly— 

Authority.  Vashishtha  : — "An  only  son,  let  no  man  give  or  accept (6). 
To  this  he  subjoins  a  reason :  **  For  he  is  (destined)  to 
continue  the  line  of  ancestors/'  His  being  intended  for 
lineage,  being  thus  ordained  :  '  in  the  gift  of  an  only  son,  the 
extinction  of  lineage  is  implied/  Now  this  is  incurred  by 
'  both  the  giver  and  adopter  also.  For  the  reason  (in  question) 
is  subjoined,  after  both  (verbs:  viz,,  *give  and  accept'). — 
Dat  Mhn.,  Sect.  IV,  ^  3. 

Remark.        -^^   ^^^Y    ^^^    '^^y*    nevertheless,    be   adopted    in   the 
dwydmushydyana  form. — See  the  following  section. 


Annotations. 


349.  The  person  to  he  adopted.  In  a  selection  for  the  purpose, 
consideration  is  to  be  had  of  the  class  to  which  the  child  to  be 
adopted  belongs  ;  of  his  relation,  as  well  to  the  adopter,  as  to  his 
own  family  ;  of  his  age  ;  and,  lastly,-  to  what  extent  his  initiatory 
ceremonies  have  or  have  not  been  already  performed.  As  in  mar- 
riage, 80  in  adoption,  the  parties  must  be  of  the  same  class ;  pro- 
vided such  an  one  is  to  be  had,  and  not  the  adopter  of  one,  and  the 
adopted  of  another.  An  adoption  of  one  of  a  different  class  from 
the  adopter  has,  in  general,  nothing  but  disqualifying  effects. 
Parted  with  by  his  parents,  it  divests  the  child  of  his  natural, 
without  entitling  him  to  the  substituted,  claims,  incident  to  an 
unexceptionable  one.  Incompetent  to  perform  effectually  those 
rites,  on  account  of  which  adoption  is  resorted  to,  he  cannot  inherit 
to  the  adopter,  but  remains  a  charge  upon  him,  entitled  only  to 
maintenance — Stra.  H.  L.,  Vol.  I,  p.  82. 

349 — 357.  It  is  required  that  the  party  adopting  should  be 
destitute  of  a  son,  son's  son,  and  son's  grandson  ;  that  the  party 
adopted  should  neither  be  the  only,  nor  the  eldest,  son,  nor  an  elder 
relation,  such  as  the  paternal  or  maternal  uncle  ;  that  he  should  be 
of  the  same  tribe  as  the  adopting  party  ;  that  he  should  not  be 
the  son  of  one  whom  the  adopter  could  not  have  married,  such  as 
his  sister's  son  or  daughter's  son.  This  last  rule,  however,  applies 
only  to  the  three  superior  classes,  and  does  not  extend  to  the  ShMras* 
— Macn.  H,  L.,  Vol.  I,  pp.  66,  67. 
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fh)  "  An  onlt/  non  let  no  man  give  or  accept,''  that  is,  the  Explanation, 
boj  to  be  adopted  should  be  one  of  several  sons  of  his  father ; 
because  the  father  of  an  only  son  is  prohibited  from  giving  his 
son  in  adoption ;  also  because  the  father  of  several  sons  alone  is 
allowed  to  give  a  son  of  his  in  adoption.  Hence  a  father  of  two 
sous  is  also  prohibited  from  making  a  gift  of  one  of  his  sons.* 
Nevertheless, — 

350.     The  adoption  of  a  boy  having  an  only    VyawMtu. 
brother  is  seen  in  practice,  and  is  not  declared  to 
be  invalid. 

By  parity  of  reasoning, — 

361.     The  younger  of  two  sons,  who  has  not  his   Vyavtutu^ 
elder  brother,  but  has  his  son,  in  existence,  may 
also  be  adopted. 


AnnotationB. 

350.  In  strictness,  to  enable  a  man  to  give  a  son  to  be  adopted, 
it  is  not  sufficient  that  he  have  more  than  one  ;  he  should  have 
several ;  since  if,  having  only  two,  he  part  with  one,  the  death  of 
the  remaining  one,  leaving  him  destitute,  would  be  a  contingency 
not  to  be  risked.  It  does  not,  however,  appear  that  this  ever 
prevailed  as  a  rule.  If  therefore  he  have  two,  he  may  relinquish 
the  younger  >  and,  having  but  one,  he  may  give  that  one,  if  it  be,  to 
a  brother  ;  it  being  agreed  that  the  exception  of  an  only  son,  how- 
ever operative  in  families  more  distinctly  related,  is  not  binding  in 
the  instance  of  a  nephew,  whom,  in  a  spiritual  point  of  view,  it  is 
of  such  moment  to  obtain,  where  adoption  is  required. — Stra, 
H.  L.,  Vol.  I,  p.  85. 

350,  351.  It  has  already  been  observed  that  a  man  who  has  a 
SOD,  son's  son,  or  son's  grandson,  is  not  competent  to  adopt  a  son  : 
and  it  would  seem  to  follow,  by  analogy,  that  if  a  man  has  a  son, 
and  the  son  of  an  el^er  son  deceased,  he  may  give  the  formerf 
away  in  adoption,  because  he  cannot  be  considered  as  the  father 
of  one  son  only  ;  the  latter  also  bearing  towards  him  the  relation 
of  a  son  to  all  intents  and  purposes,  and  supplying  the  place  of  the 
elder  one.  In  the  Dattaka'tnimdnsa,  there  is  a  prohibition  against 
the  gift  of  a  son,  where  there  are  only  two,  but  the  precept  is  merely 
diasaasive,  and  not  peremptory. — Macn.  H.  L.,  Vol.  I,  p.  77. 


•  See  ante,  page  310,  and  Sutherland's  Note  vii 
t  In  this  case  the   dissuasive   precept  against  giving   one   of  two   sous 
Would  apply,  but  the  adoption  would  nevertheless  be  valid. — Ibid.,  Note. 
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Reason.  As  in  that  case  he  is  not  without  a  brother,  his  brother'e 
son  representing  his  departed  father  in  consequence  o{  the 
tenn  ^  son'  signifying  issue  as  far  as  the  gpreat-grandsoa  in 
the  male  line.— See  anUj  pp.  29^  30,  1^9. 


Vyava$ihi, 


Authority* 


Authority. 


Remark* 


Remark. 


362.    An  eldest  son  also  should  not  be  adopted.^ 
Fide  Precedents,  pages  537,  559,  562. 

MAim : — That  son  alone,  by  whose  birth  he  (the  father) 
discharges  his  debt,  and  through  whom  he  attains  immortal- 
ity, was  begotten  from  a  sense  of  duty :  all  the  rest  are 
considered  by  the  wise  as  begotten  from  a  love  of  pleasure.— 
Chap.  IX,  V.  107. 

It  must  be  understood  that  sons  given  and  the  rest  {ddi},f 
who  have  brothers  other  than  the  eldest  should  be  adopted  by 
women,  if  authorized  by  their  husbands,  and  not  otherwise; 
it  being  declared  by  Shounaka  that— '^  By  no  man  having 
an  only  son  is  the  gift  of  a  son  to  be  ever  made.  By  a  man 
having  several  sons  such  gift  is  to  be  made  on  account 
of  difficulty/'  and  by  another  Smriti  that — ^'  let  not  a  person 
give  an  eldest  son,''  a  woman  should  neither  give  nor  accept 
an  eldest  son,  or  an  only  son,  since  he  is  to  remain  to  raise  up 
a  progeny  for  (the  obsequies  of  )  ancestors. — *DaUaka-9id» 
dhdnta-manjarL    Vide  Dattaka-shirornanif  page  37. 

Nevertheless,  the  prohibition  against  the  adoption  of  an 
eldest  son  is  held  to  be  only  dissuasive  or  admonitory,  and 
not  mandatory. — See  Precedents,  page  524. 

The  author  of  the  Dattdka-nirnoya  applies  the  above  prohi- 
bition against  the  giving,  rather  than  against  the  receiving, 
of  an  only  or  eldest  son.  The  passage  to  that  effect  is  as  fol- 
lows : — '^  Vashishtha  says,  '  A  son  formed  of  verile  seed, 
and  uterine  blood,  proceeds  from  his  father  and  mother  as  aa 
effect  from  its  cause :  both  parents  have  power  (for  ]«8t 
reason)  to  give,  to  sell,  or  to  desert  him ;  but  l^t  no  man 


Annotations. 
349,  352.  For  the  interest,  that  every  HiDdu  father  has  in  his 
obeequies,  restrain  the  parting  for  adoption  either  with  bis  Med^ 
or  with  an  only  son  ;  it  being  of  such  comparative  importance  to 
him,  that  they  should  be  performed  by  a  son  of  his  own,  and  whers 
he  has  more  than  one,  by  the  eldest. — Stra.  H.  L.,  Vol.  I,  p.  85. 

*  The  eldett  son  is  forbidden  to  be  given  in  adoption  ;  but  some  autbo* 
rities  make  exception  to  this.— Stra.  H.  L.,  Vol.  II,  p,  81. 

f  By  the  term  "  rest  (adi),'*  here  used,  the  Mm  madt^  and  others,  are 
included.— >See  2>(ti(aita-fliiinanii,  Section  IV,  para,  2$. 
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grlve  or  accept  %n  only  son,  since  be  must  remain  to  raise  up 
a  progeny  foe  (tbe  obsequies  of)  ancestors.  Nor  let  a  woman 
^ve  or  accept  a  son^  unless  mth.  the  assent  of  her  husband/' 
The  prohibition  against  the  giving  of  an  only  son  is  to  inti^ 
ipate  the  incurring  of  an  offence  productive  of  misery  in  the 
after-life.  The  gift  and  acceptance  of  sons  by  women  without 
authority  from  their  husbands  is  invalid.  So  also  the  gift 
Qf  an  eldest  son  is  invalid,  because  it  is  said,  '  By  the  eldest 
son,  as  soon  as  bom,  a  man  becomes  the  father  of  a  son  '/ 
and  the  like :  (this  is)  because  in  giving  away  the  eldest 
son  a  great  sin  is  incurred,'** — DaUaka-nimoya.  See  Vat- 
taka-m/romani,  pages  76,  77. 

The  author  of  the  Vwdda-hhangdrnava  (the  English  trans- 
lation whereof  is  commonly  called  '^  Colebrooke's  Digest/') 
adopting  the  doctrine  of  ^faetwm  valet'  says — "  Let  no  man 
accept  an  onlv.  soriy  because  he  should  liot  do  that  whereby 
the  family  of  the  natural  faJther  becomes  extinct :  but  this 
does  not  invalidate  the  adoption  of  such  a  son  actually  given 
to  Aim.''— See  Coleb.  Dig.,  Vol.  Ill,  p.  242. 

But  the  above  doctrine  of  the  Dattaka'-nirnoya  as  well  as 
tliat  of  the  Vivdda^hangdmava,  with  respect  to  the  adop- 
tion of  an  only  son,  has  been  rejected  as  inconsistent  with  the 
laeason  oi  the  law. 


Remark. 


(c)  Nbt  qualified  hy  relation^f  that  is, — 

363.     The  hoy,   with  whose  mother  the  adopter   Vyf^mstAd. 
was  not  prohibited  to  contract  a  marriage,  or  could 
iiave  carnal  connection  without  incest,    can    be 
s^opted  by  him,  and  not  otherwise. 

Fufe  Precedents,  page  649« 


"  Having  taken  him  by  both  hands,  with  the  recitation 
o|  the  prayer,  comniencing, — '  Devasya-twd,  fee.  -/  having 
inaodibly  repeated  the  mystical  invocation—'  Angddangdt,' 
j(0. ;  having  kissed  the  forehead  of  the  child ;  having 
adorned  with  clothes,  and  so  forth,  the  boy  be^uing  the  re- 
flection of  a  son.'* — Part  of  Shounaka's  text  See  Dat. 
Mim.,  Sect  V,  §  15.— Bat.  Ch.,  Sect  II,  §  7. 


Authority. 


Reflection  of  a  son.'] — The  resemblance  of  a  son,  or  in  Exposition. 
other  words, — the  capability  to  have  been  begotten  by  the 
adopter,    through  appointment,  and   so  forth. — Dat.   Ch.. 
Sect  n,  §  8. 


*  See  the  footrnote  at  p«ge  809; 


t  AiUe,  page  312. 
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Expobition.  y/i^  reflection  of  a  «on.] — The  resemblance  of  a  son,—, 
and  that  is  the  capability  to  have  sprang  from  (the  adopter) 
himself^  through  an  appointment  (to  raise  issue  on  another's 
wife),  and  so  forth. — Dot.  Mim.,  Sect.  V,  §  16. 


Authority. 


Authority. 


Vyavatthi* 


Reason. 


Intending  this  very  position,  it  is  declared  in  the  sequel, 
by  the  same  author  : — ^'  The  daughter's  son,  and  the  sister's 
son,  are  declared  to  be  sons  of  Shudras.  For  the  three  supe- 
rior tribes,  a  sister's  son  is  nowhere  [mentioned]  as  a  son.'' 
Here  even  the  term  ^  sister's  son*  is  illiustrative  of  the  whole 
not  resembling  a  son,  for  prohibited  connection  is  common  to 
them  all.  Now  the  prohibited  connection  is  the  unfitness  (of 
the  son  proposed  to  be  adopted)  to  have  been  begotten  by  the 
individual  himself,  through  appointment  [to  raise  issue  on 
the  wife  of  another]." — Ibid.,  §  18. 

In  the  same  manner  as  in  the  text  of  Grihya-pari' 
shishta  on  marriage,  prohibited  connection,  in  the  case  of 
marriage,  is  excepted ;  so,  in  the  case  in  question,  (one, 
who,  if  begotten  by  the  adopter,  would  have  been  the 
son  of)  a  prohibited  connection,  must  be  excepted ;  in  other 
words,  a  person  is  to  be  adopted,  of  whose  mother  the  adopter 
might  have  carnal  knowledge.  Now,  prohibited  connection 
is  the  unfitness  (of  the  son  proposed  to  be  adopted)  to  have 
been  begotten  by  the  individual  himself,  through  appoint- 
ment (to  raise  issue  on  the  wife  of  another).  The  mutual 
relation  between  a  couple  being  analogous  to  the  one  being 
the  father  or  mother  of  the  other,  connection  is  forbidden ; 
as  for  instance,  the  daughter  of  the  wife's  sister,  and  the 
sister  of  the  paternal  uncle's  wife.  The  meaning  of  the  text 
is  this,  where  the  relation  of  the  couple,  that  is,  of  the  bride 
and  bridegroom,  bears  analogy  to  that  of  father  or  mother, 
if  the  bridegroom  be,  as  it  were,  father  of  the  bride,  or  the 
bride  stand  in  the  light  of  mother  to  the  bridegroom,  such 
a  marriage  is  a  prohibited  connection. — Dat,  Mim.,  Sect.  V, 
paras.  16,  18,  19,  20. 

354.  Accordingly,  the  brother,  paternal  and 
maternal  uncles,  daughter's  son,  and  sister's  son, 
are  excluded.* — Ibid.  Sect.  V,  para.  17. 

Vide  Precedents,  page  549. 

For  they,  bear  not  resemblance  to  a  son. — Ibid. 


Annotations. 

353—356.    The  first  and  fundamental  principle  is,  that  the  person 

proposed  to  be  adopted  be  one,  who,  by  a  legal  marriage   Tvith  his 

•  Sutherland's  Synopsis,  ( Ist  Ed.,)  p.  214. 
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According   to   the     Dattaha-mimdnsd    and    some    other 
authorities,-^ 

355.    A  brother's  son  cannot  be  adopted   by  his   ^v<^^'(^ithd. 
father's  sister. 
Vide  Precedents,  pages  552 — 555. 

Vriddha   Goutama    declares   the    same.     In    the    three   Authority, 
superior  tribes,  a  sister's  son  {d)  is   nowhere  (mentioned  as) 
a  son.— i>ai.  Mim.,  Sect.  II,  §  32. 

(<£>  The  expression  "  sister's  son"  is  inclusive    of  the   son   of  Explanation, 
a  brother   also.     Hence   this   meaning  is   deduced  that,  a  bro- 


Annotations. 


mother,  migbt  have  heen  the  legitimate  son  of  the  adopter.  By  the 
operation  of  this  rule,  a  sister's  son,  and  the  offspring  of  other  females 
ivhom  the  adopter  could  not  have  espoused,  and  one  of  a  different 
class,  are  excluded  from  adoption.  In  the  present  age,  marriage 
with  one  unequal  in  class  is  prohibited.— Sutherland's  Synopsis, 
Bead  Second,  §  1. 

349,  352, — 357.  That  the  party  adopted  should  neither  be  the 
only  Bor  the  eldest  son,  nor  an  elder  relation,  such  as  the 
paternal  or  the  materal  uncle  ;  that  he  should  be  of  the  same  tribe 
as  the  adopting  party  ;  that  he  should  not  be  the  sou  of  one  whom 
the  adopter  could  not  have  married,  such  as  sister's  son  or  daughter's 
SOD.  This  last  rule,  however,  applies  only  to  the  three  superior 
classes^  and  does  not  extend  to  ShUdras, — Macn.  H.  L.,  Vol.  I, 
pp.  66,  67. 

354 — 357.  The  general  principle,  as  laid  down  in  a  recent  work 
of  great  weight  upon  the  whole  of  this  subject,  is,  that  one  with 
whose  mother  the  adopter  could  not  legally  have  maiTied,  must  not 
be  adopted.  And  the  exclusion  seems  to  hold,  applying  the  prin- 
ciple  to  the  sex,  where  the  adoption  is  by  a  female.  Though  the 
adopted  he  not  the  actual  son  of  the  adopter,  he  is  to  resemble, 
and  come  as  near  to  him  as  possible.  He  is  to  be  at  the  least,  such, 
as  that  he  might  have  been  his  son.  But  the  adopter  could  not 
have  married  his  own  mother  ;  it  is  a  prohibited  connection.  Con- 
sequently, his  brother  cannot  be  adopted  by  him.  The  same  consi- 
deration excludes  the  paternal  and  maternal  uncles  ;  the  daughter's 
son  and  the  sister's  son.  It  must  be  noticed,  however,  that  these 
two  latter  are  eligible  to  adoption  among  Shudras  ;  if  not  also  in 
the  three  superior  classes,  notwithstanding  positions  to  the  contrary, 
no  other  being  procurable.— Stra.  H.  L.,  Vol.  I,  p.  83. 
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ther'fl  8011  must  not  be  adopted  by  a  sister. — IkU.  Mnt.,  Sect.  II, 
para.  33. 

Maku  : — If  one  among  brothers  of  the  whole  blood  {eJca* 
jdta]  be  possessed  of  male  issue  {puira-^dn),  Mai^u  pro- 
nounces^ that  they  all  are  fathers  of  the  same,  by  means  of 
that  son.— Chap.  v.  182.— JPot  Mim.,  Sect.  II,  §  29.  ^ 

Bxposition.  Qf  ihe  whoU  blood.']  By  this  expression,  it  appears, 
that  this  condition  of  adoptive  fathers,  alluded  to,  applies 
to  those  only  begotten  by  the  same  father  on  the  same 
mother,  not  to  such  as  are  bom  of  a  different  father  or 
mother. — Dat.  Mim.,  Sect  II,  para.  31. 

Exposition.  .  Brothers.']  From  the  masculine  gender  being  used,  it 
results,  that,  brothers  and  sisters  also,  of  the  whole  blood, 
are  not  reciprocally  the  adoptive  parents  of  the  son  [of  any 
one  of  them]  ;  and  this  conclusion  is  confirmed  by  the  men- 
tion of  two  terms  [in  that  gender]. — Ihid.y  §  32. 

Authority.  Since  by  ''  eka-jdta"  the  epithet  of  '  brothers'  it  is  inti- 
mated that  those  (signified  by  that  term)  are  of  the  same 
kind,  the  affiliation,  by  brothers,  who  are  male,  of  a  brother's 
son,  and  by  sisters,  who  are  female,  of  a  sister's  son,  would 
be  established.  The  adoption  of  brother's  son  by  a  sister, 
or  a  sister's  son  by  a  brother,  could  not  take  place ;  on  ac- 
count of  the  difference  of  their  kind,  in  being  male  and 
female  (respectively). — Dat.  Mim^^  Sect.  II,  §  34. 

Authority.  "  ^^  0^®  among  brothers  of  the  whole  blood,  be  possessed 
of  male  issue,  Maku  pronounces  that  they  all  are  fathers 
of  the  same,  by  means  of  that  son."  By  tiie  expression 
of  the  term  '^  whole  blood," — uterine  brothers  are  understood. 
Again,  the  term  brother  is  used  to  indicate  that  neither 
can  a  brother  adopt  his  sister's  son,  nor  a  sister  her  brother's 
son. — DcMaka'dmhiti.     Vide  Dattaka-shiromani,  p.  51. 

By  parity  of  reasoning, — 

Vyavasihd,       356.    A  SOU  of  stich  man  cannot  be  adopted  by 
a  woman  to  whom  she  could  not  have  been  legally 
married,  or  with  whom  she  could  not  have  eams^ 
connection  without  incest. 
Vide  Precedents,  pages  SS^*— 555. 


Annotations. 
355, 356.    Nanda  Pandita  declares  that  a    woman    may    not 
affiliate  a  brother's  son :  if  his  opinion  be  correct,^  it  might  be 

•  See  PrecedeniBy  pp.  552 — 555. 
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The  above  four  roles  are  not,  however,  applicable  to  the  Remark. 
ShudrckSf^^hecBXXse,  having  relation  solely  to  the  regenerated 
classes,   they  exclude  the  Shudras,  and  because,  in  the  text 
sabjoined,  the  adoption  of  a  sister^s  son  or  daughter's  son 
by  a  Shidra  is  declared  to  be  lawful.     Therefore, — 

367.    A  sister's  son,  a  daughter's  son,  or  the  son   Vyavatihi. 
of  such  female  relation  as  was  prohibited  from 
being  married  to  the  adopter  may  be  adopted  by 
a  Shildra. 

Vide  Ptecedents,  pages  552,  560,  562. 

"  Of  Kshetriyas^  in  their  own  class  positively ;  and  (on  Authority. 
default  of  a  aapinda^  a  kinsman)  even  in  the  general  family, 
following  the  same  primitive  spiritual  guide  (1) :  of 
Voishyas,  from  amongst  those  of  the  Voishya  class  (  Voishya- 
jdtiihu :)  of  Shudras,  from  amongst  those  of  the  Shudra 
class.  Of  all,  and  the  tribes  likewise,  (in  their  own)  classes 
only ;  and  not  otherwise.  But  a  daughter's  son,  and  the 
sister^s  son,  are  affiliated  by  Shudras.  For  the  three  superior 
tribes^  a  sister's  son  is  nowhere  (mentioned  as)  a  son." 
Shounaka.— jya«.  Mim.,  Sect.  II,  §  74i.—Dat.  Ch.,  Sect.  I, 
para.  17. 

Intending  this  very  position,  it  is  declared  in  the  sequel  Authority. 
by  the  same  author  (Shounaka)  :— "  The  daughter's  son,  and 
the  sister's  son,  are  declared  to  be  sons  of  Shudras.  For  the 
three  superior  tribes,  a  sister's  son  is  nowhere  mentioned  as 
a  son."  Here  even  the  term  'sister's  son'  is  illustrative  of  the 
whole  not  resembling  a  son.— i)a/.  Mim.,  Sect.  V,  §  18. 


Annotatlbns. 
coDsisteDtly  argned  that,  where  a  woman  is  proceeding  to  adopt 
with  the  saDction  of  her  hasband  or  kindred,  she  must  not  select 
generally  one  with  whose  father  she  could  not  have  legally  married. 
-—Sutherland's  Synopsis,  Head  Second. 

(I)  ''Even  in  the  general  family,  following  the  same  primitive 
spiritual  guide."— Since  there  are  no  distinct  and  peculiar  general 
families  of  (primitive)  Kshetriyas,  the  general  family  following  the 
same  primitive  spiritual  guide  is  specified  ;  for  it  is  declared^  in  the 
passage  subjoined  that,  one  of  the  tribes  in  question  participates 
in  such  general  family:  "He  specifies  the  general  families  of 
Ksketriyas,  and  Voishyas,  as  distinguished  by  following  the  same 
primitive  spiritnal  guide."— Z>.  Ch.,  Sect.  I,  §  18. 

The  general  families  of  Kahetriyas  and  Voiakyas  are  distin- 
guished by  the  primitive  saint  or  patriarch  hereditarily  ac- 
knowledged in  the  family.    This  is  not  the  case  with  BrdhmanaSf 

0-1 
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Exporition.  This  part  of  the  text  ("  but  a  daughter's  son,  &c/*)  pro- 
pounds an  exception^  as  to  those  oi  the  first  three  tribes, 
with  respect  to  the  daughter's  son,  and  sister's  son  inferred 
from  the  mention  of  propinquity  in  general.  Since  (the 
particle  ^  but,'  having  an  exclusive  import,)  a  restriction, 
"  by  Shidraa  only,"  is  conveyed ;  those  of  the  first  three  tribes 
are  excluded.  On  this  point  the  author  subjoins  a  reason: 
^'  For  the  three  superior  tribes,  &c.,  &c."  Since  the  filial  re- 
lation of  a  sister's  son  to  one  of  the  first  three  tribes  is 
not  exhibited  in  any  authority  whatever,  the  passage  is  re- 
lative only  to  Shudras.  This  is  the  meaning  of  the  whole. 
—Dot.  Mim.,  Sect.  II,  §  91—93. 

vyavasthd.  358.  Even  amongst  the  boys  of  one's  own 
caste,  be  wbo  is  related  as  a  aapinda*  is  preferable 
to  one  wbo  is  not  so. 

Authority.  Shotjnaka  : — ^The  adoption  of  a  son  by  any  Brdhmana 
must  be  made  from  amongst  sapindaa,  or  kinsmen  connect- 
ed by  an  oblation  of  food ;  or,  on  failure  of  these,  an  a-sapin- 
da,  or  one  not  so  connected,  may  be  adopted  :  otherwise  let 
him  not  adopt. — Dat  Ch.,  Sect.  I,  §  10.  Dui,  Mim,, 
Sect.  II,  §  2. 


Expoaition, 


From  amongst  the  «apit?da«,"— that  is,  from  among  such 
men,   extending  to  the  seventh  degree  inclusivct    And 


kinsmen. 


AnnotationB. 
the  gotra  or  general  family   of  whom  is  determiDed  by  lineal  des- 
cent, from  the  same  particular  saint.}: — ^Note  to  para.  76,  Sect.  II, 
Dot,  Mim. 

*  See  ante,  pp.  102, 103,  and  the  section  treating  of  SapintUu, 
t  **  Ktrumen  extending  to  the  seventh  degree  inclueive** — that  is,  seven  degrees 
or  generations  from  the  great-grandson  to  the  paternal  great-grandfather 
inclusive,  and  the  persons  who  present  to  them  the  oblations  of  fuod  in  the 
Pdrvana.  The  said  seven  persons  and  their  sons'  sons  and  great-grandsdos 
are  sajotra  sapindcu,  or  lonsmen  of  the  same  general  family,  and  the  grand- 
suns  in  the  female  line  of  thoae  seven  persons  are  sapindui  of  a  different 
general  family. — See  ante,  pp.  102,  103.   • 

t  Mr.  Sutherland  says  :  "  ShUdras  again  are  all  supposed  to  belong  to  the 
gotra  of  Kashyapa,  the  common  progenitor  of  the  four  tribes."  Upon  this 
it  is  to  be  remarked  that,  on  such  assumption  not  only  the  ShUtdra  but  also^ 
the  other  three  tribes  may  be  supposed  to  belong  to  the  gotra  of  Kashtafa  ;' 
yet  the  different  families  of  each  of  the  three  superior  classes  have  several 
gotrai  including  thaxi  of  Kashtapa,  and  each  ShUdra  family,  like  that  of  a 
Voisliya,  has  the  gotra  of  its  primitive  spiritual  guide.  Although  it  appears 
from  the  texts  :  **  Even  in  the  general  family  following  the  same  Spiritual 
guide,"  and  *'  The  general  families  of  Kehatriyas  and  Voiihyaa  a^  ^tin- 
guished  by  following  the  same  primitive  spiritual  guide,"  and  from  their 
iuterpretations  in  the  Dattaka-mimdnsd  that  in  adoption  among  the  Bh'Adrag 
the  rule  of  giving  preference  to  ones  own  gotra  is  not  observable,  and 
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tiie  term  being  used  in  its  general  sense,  it  follows — from 
omoDg  such  kinsmen  belonging  to  the  same  or  different 
general  family  (ffotra). — Dat,  Mim.,  Sect.  II,  §  3. 

Here,   since  it   is    mentioned  generally  'from  amongst   Exposition. 
mpindas/   it  is  meant, -from  such,   both  of  the  same,  or  a 
different,  general  family.— Z?a^  CA.,  Sect.  I,  §  11. 

Those   not  sapindas  are  kinsmen   beyond   the     seventh  Explanation, 
degree,   and  persons  not  allied  at  all.     And  these  also  are  o£ 
two  descriptions :  those  belonging  to   the   same,    and   those 
belonging  to  a  different,  general  iBLmUy.-^Dat.  Mim.,  Sect.  II, 
para.  10. 

359*     Of  the  sapindas  again>  he  who  is  of  the  VpavatthiU 
same  gotra*  with  the  adopter  is  preferable  to  such 
kinsmen   of  a  different  gotray  who  is  eligible  on 
failure  of  the  former. 

860.  In  default  of  a  sapinda  of  a  different  yyav<uth^. 
gotra,  one  who  is  not  a  sapinda^  but  a  sodaka  or 
samdnodaka^f  is  eligible  for  adoption ; — ^failing  him, 
one  merely  of  the  same  gotra ;  and  on  defect  of 
such,  one  who  is  neither  a  sapinda^  nor  a  sodaka^ 
nor  of  the  same  gotra,  hut  only  of  the  same  caste 
with  the  adopter. 

On  default  of  a  sapinda  kinsman,  one  belonging  to  the  Authority, 
same  general  family  {gotra)^  and,  failing  the  latter,  a  person 
even  of  a  different  general  family  is  to  l^  adopted.   ShAkala 
declares  this.-— i>a^  CA.,  Sect.  1,  §  11. 

Of  what  has  preceded,  this  is  the  abstracted  meaning.—  Authority. 
The  aapiTida  belonging  to  the  same  general  family  (gotra), 
ifl  the  first  [in  rank]  :  on  failure  of  him,   such  kinsman  of 
a  different  general  family. — Dat  Mim,,  Sect  II,  §  11. 

Although  the  sapinda  of  a  different  family  (gotra)^  and  a  Authority, 
persoii  of  the  same  family,  but  not  a  sapinda,  are  both  equal^ 
with  respect  to  their  severally  wanting  a  quality  possessed 
by  the  other;  still,  however,  byreasonrof  propinquity,  the 
individual,  deriving  his  claim  from  the  connection  as  sapinda, 
is  preferable  to  him  claiming  by  family  ;  and  hence  it  is 
that,  though  of  a  diffei-ent  family,  a  sapinda,  even  from  the 
^Uy  of  the  maternal  grandfather,  must  be  adopted. — 
J^bid.y  para.  12. 

ftlthoogh  it  IB  not  expressly  ordaiued  by  any  saint  that  ShUdra  families  hare 
tl»  same  Mirtu  as  their  primitiye  spiritual  guides,  yet  it  seems  implied  in 
•  text  of  Mahu  that  they  have  goU^  like  the  Voiihya  families. 

•  See  ofrfe,  pages  174,  175.  +  See  anU,  pages  106, 107. 
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Authority.  In  eveiy  case,  on  default  of  a  *'  sapinda/*  one  not  related 
as  such  is  to  be  adopted :  of  this  description,  the  kinsman 
allied  by  a  libation  of  water  {sodaka)  to  the  fourteenth 
degree,  being  of  the  same  general  family,  is  the  nearest ; 
on  failure  of  him,  one  not  so  allied,  but  of  the  same  general 
family,  to  the  twenty-first  degree  ;  and  on  defect  of  such 
also,  one  not  belonging  to  the  same  general  family,  and  not 
related  a  ^  saptncJa/— I&id.,  §  13. 

Authority.  VABHisnTHA  also  propounds  the  same — "  Should  take  aa 
unremote  kinsman,  or  near  relation  of  a  kinsman,  &c/'— 
Vat.  Mim.,  Sect.  II,  para.  15. 

Ezpoaitioti.  The  construction  of  this  passage  is  thus :— '  He  is  an 
unremote  kinsman,  who  is  both  a  kinsman,  and  in  a  near 
degree ;  meaning,  a  near  '  sapindaJ  Now  propinquity  is 
of  two  descriptions, — ^by  belonging  to  the  same  general 
family,  and  by  the  intervention  of  a  few  degrees.  Of  those 
allied  by  propinquity,  the  '  aapinda'  of  the  same  general 
family,  and  removed  by  a  few  degrees,  is  the  principal ;  on 
default  of  him,  a  '  sapvnda'  of  the  same  general  family, 
though  removed  by  many  degrees ;  on  failure  of  such,  a 
sapinda  belonging  to  a  different  general  family :  on  defect 
of  this  latter  also,  '  the  near  relation  of  a  kinsman,' — mean- 
ing of  a  sapinda  kinsman,  the  near  relation  or  *  sapinda/ — 
being  one  allied  to  the  individual  himself  by  libations  of 
wsitex  {sodaka)^  hut  not  his  *  sapinda.'  Such  is  the  import 
which  is  deduced.'' — Dat  Mim.,  Sect.  II,  §  16. 

Although  none  other  than  such  is  connected  as  a 
^  sapinda/  and  not  so,  can  exist :  still,  since  by  this  sequel 
of  the  text,  ("  of  all,  and  the  tribes  likewise,  in  their  own 
classes  only,  not  otherwise,")  those  connected  as  sapindas, 
and  not  so,  are  qualified,  as  being  of  the  same  class ;  both 
sapindas,  and  those  not  such,  who  do  not  belong  to  the  same 
class,  are  excluded  [from  being  adopted] .  For  they  might 
be  inferred  as  a  subordinate  class  by  the  rule  of  log^c 
"  What  is  not  denied  is  admitted.'^ — Ibid.,  §  20. 

Authority.  "  The  adoption  of  a  son  by  any  Brdhmana  must  be  made 
from  amongst  his  sapindas  (kinsmen  connected  by  an  obla* 
tion  of  food) ;  or,  on  fjiilure  of  these,  from  amongst  those 
who  are  not  so  connected  (a-aapindas)  ;  otherwise  let  him 
not  adopt."  By  this  and  other  texts  of  Shounaka,  (adop- 
tion) is   ordained   to  be   made  from  amongst  sa2Hn(ia8  and 


the  rest.     Amongst  them  even  * 


a  (whole)  brother's 


son  endued  with  good  qualities  is  preferable;— in  default  of 
him,  any  sapinda  of  the  same  gotra ; — failing  him,  one  who 
is  not  of  the  same  gotra,  and  not  also  a  sapinda.  It  is  thus 
determined   in  the  Mit&kshard  and  other  books. — Dattaka- 
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fiixtdhanla'Tnanjaru      So  also  the     Daltaka-didhiti. 
DtUtaka-g/nromani,  pages  6  and  19. 


Vide 


The  Dattaka-darpana,  as  well  as  the  Dattaka-chandiHkd 
prefers  one  of  the  same  gotra^  though  not  a  sapinda,  to  a 
sapinda  of  a  difEerent  gotrcu  The  passages  to  the  above 
effect  are  as  follow  :— 


Remark. 


On  default  of  a  sapinda  kinsman^  one  belonging  to  the 
same  general  family^  and  failing  this  latter,  a  person  even 
of  a  different  general  family,  are  to  be  adopted.  ShAkala. 
declares  this  — "  Let  one  of  a  regenerate  ti-ibe^  destitute  of 
male  issne^  on  that  account,  adopt  as  a  son  the  offspring 
of  a  sapinda  relation  particularly ;  or  also,  next  to  him,  one 
born  in  the  same  general  family.  If  such  exist  not,  let  him 
adopt  one  born  in  another  family,  except  a  daughter's  son, 
and  a  sister^s  son,  and  the  son  of  a  mother's  sister/' — 
DaUaka-chandnkay  Sect.  I,  §  11. 

It  being  ordained  by  Shounaka  that—"  By  a  Brdhmana 
(adoption  must  be  made)  from  amongst  aapindaa,  -n-  -n-  -x- 
otherwise  let  him  not  adopt/'  a  son  must  be  adopted  from 
one's  own  class.  So  the  Dattaka,  or  son  given,  is  of  four 
kinds;  viz,, — a  «a2:nn^  of  the  same  gotra;  failing  him,  a 
person  of  the  same  gotra^  but  not  a  sapinda ;  in  his  default, 
a  sapinda  of  a  different  gotra ;  and  on  defect  of  such,  one 
who  IS  neither  a  sapinda  nor  of  the  same  gotra.  Amongst 
the  sapindas  of  the  same  gotra,  a  (whole)  brother's  son  is 
preferable  to  the  rest  by  reason  of  his  propinquity  bein^ 
the  nearest. — Dattaka^daipana.  Vide  Dattaka^shiromant, 
page  87. 

361.  Again^  amongst  the  sapindas ^  sodakas,  and  Vywmthd. 
persons  merely  of  the  same  gotra,  the  nearest  of 
them  is  eligible  in  preference  to  the  rest,  and  so  on, 
according  to  the  proximity  in  order,  whence  a 
wliole  brother's  son  is  the  first  in  rank,  and  eligible 
for  adoption  in  preference  to  all. 

In  respect,  however,  to  this  subject,  [it  is  to  be  observed  Authority, 
that,]  where  a  brother's  son  may  exist,  amongst  near  kins- 
men, he  only  is  to  be  adopted.  Thus  Manu  ordains  :  "  If 
one,  among  brothera  of  the  whole  blood,  be  possessed  of 
male  issue,  Manu  pronounces  that  they  all  are  fathers  of  the 
same,  by  means  of  that  son.''  Vrihaspati  [also]  : — "  If 
there  are  several  brothers,  the  sons  of  one  man,  by  the  same 
mother,  on  a  son  being  born  to  one  even  of  them,  all  of 
them  are  declared  to  be  fathers  of  male  issue.''     Under  these 
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two  texts^  if  a  brother^s  son  is  in  any  manner  capable  of 
beings  a  substitute^  it  is  inferred  that  another  is  not  to  be 
adopted.— 2>a<.  Ch.,  Sect.  I,  §  20. 

Authority.  ShAkala  has  declared  this: — "Let  a  regenerate  man/ 
being  destitute  of  male  issue,  adopt  a  son^  the  offspring  of 
a  sapinda  kinsman  j  or  next  in  order^  the  son  of  one  of  the 
same  general  family  (sa-gotra)  :  on  defect  of  such,  let  him 
bring  up  one  born  in  a  different  general  family/'—  By  the 
expi*ession  ''  sa-ffotra/'  those  allied  by  a  libation  of  water 
( sodaka)  and  belonging  to  the  same  general  family^  are  in- 
cluded.— Now,  in  this  text,  the  proximity  (in  order;  of  each 
successively  is  particularly  shown. — DaL  Mim.,  Sect.  II, 
para.  14. 

Authority.  Amongst  near  sapindas  (kinsmen  of  the  same  general 
family)  a  brother's  son  only  must  be  affiliated ;  and  this 
doctrine  is  recognised  also  by  VlJKiNSSUwARA.  By  the  posi- 
tion,, that,  a  brother's  son  only  must  be  affiliated,  it  is 
meant  that  the  son  of  a  whole  brother  only  must  be  affi- 
liated.—Da^  Mint.,  Sect.  II,  §  28,  29. 

Conclusion.  Hence  it  is  a  settled  point  that  amongst  near  '^  sapinda^' 
kinsmen  of  the  same  general  family  (gotra),  a  brother's  son 
only  must  be  affiliated,  and,  therefore,  by  being  adopted  [the 
brother's  son  and  other  kinsmen],  are  first  in  participating^ 
in  the  estate  and  funeral  oblations  ;  but,  not  being  adopted, 
they  hold  their  respective  places  [in  the  order  of  heirs]. — Daf» 
Mim.,  Sect.  II,  §  67. 

Authority.  If  no  brother's  son  exist,  another  even,  being  the  nearest 
relative,  according  to  the  mode  mentioned  [must  be  adopted] . 
Conformably  Shounaka  [continues]  :  "  Of  Kfthatriyas,  in 
their  own  class  positively :  and  [in  default  of  a  sapinda 
kinsman]  even  in  the  general  family,  following  the  same 
primitive  spiritual  guide  (guru)  :  of  Voishyas,  from  amongst 
those  of  the  Voisliya  class  (Voisht/a-jdiuhu) ;  of  Sk&draB, 
from  amongst  those  of  the  Shudra  class.  Of  all,  and  the 
tribes  likewise,  [in  their  own]  classes  only;  and  not  other- 
wise. But  a  daughter's  son  and  a  sister's  son  are  affiliated 
by  Shudras,  For  the  three  superior  tribes,  a  sister's  son  is 
nowhere  [mentioned  as]  a  son." — Dat.  Mim,,  Sect  II,  §  74. 

Remark.  "  Offspring  must  be  produced  :  this  precept  is  peremptory  : 
in  some  manner,  or  another,  it  must  be  complied  with." 
Since  the  representation  oi  the  filial  relation  here  [con- 
templated,] obtains  in  the  brother's  son ;  the  effects  therectf, 
viz.,  the  oblation  of  the  funeral  cake,  libation  of  water,  and 
the  like,  and  exemption  from  exclusion  from  heaven,  would 
be  accomplished  [by  his  existence]  :  hence,  there  can  be  no 
occasion  to  proceed  in  the  re-attainment  of  the  same  :  conse- 
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quently  a  brother's  son^  though  uoadopted^  is  filially  related, 
in  confonnity  with  this  text  of  Vri/iat  PARisHABA  :  ^'  Let 
the  nephew  of  a  paternal  uncle,  destitute  of  male  issue^  be 
his  son ;  he  only  should  perform  his  obsequies^  of  the  funeral 
repast,  and  of  oblations  of  food,  and  of  water/'  Hence  a 
brother's  son  existing,  no  affiliation  [of  him  or  another],  as 
a  son  given,  and  so  forth,  takes  place/'  This  is  not  to  be 
argued :  for,  although,  by  reason  of  the  nephew's  posses- 
sing the  representation  of  the  filial  relation,  he  may  be  the 
means  of  procuring  exemption  from  exclusion  from  heaven, 
and  so  forth :  still,  as  the  celebration  of  name,  and  the 
due  perpetuation  of  lineage,  would  not  be  attained,  for  the 
sake  of  the  same,  the  .constituting  of  him  [an  adopted  son] 
is  indispensable.  Besides,  the  two  texts  in  question  do  not 
prohibit,  where  a  brother's  son  may  exist,  the  constituting 
of  (him,  or  another),  a  son  given,  and  so  forth;  but  indicate, 
(as  inherent  in  a  nephew)  the  virtue  of  a  son,  consisting 
in  the  capacity  to  perform  the  funeral  repast,  and  so 
forth.  .  For,  otherwise,  a  contradiction  of  the  rule  for  the 
production  of  a  kahetraja  son,  notwithstanding  a  brother's 
son  may  exist,  would  follow ;  and  since,  by  the  text  subjoined, 
the  resemblance  of  son's  son  obtains  in  a  daughter's  son 
according  to  the  reasoning  recited,  the  non-adoption  of  a  son 
given,  and  the  rest,  where  a  daughter's  son  also  might  exist, 
would  result.  '^  By  that  male  child,  whom  a  daughter, 
whether  formally  appointed  or  not,  shall  produce,  from  a 
husband  of  an  equal  class,  the  maternal  grandfather  becomes 
the  ^andsire  of  a  son's  son  :  let  that  son  give  the  funeral 
oblation,  and  possess  the  inheritance/' — Dot.  Ch.,  Sect.  I, 
paras.  21,  22. 

But,  if  a  brother's  son  exist,  the  affiliation  of  him  only  Authority, 
is  indispensable ;  where  there  may  be  only  one  brother's  son, 
ia  that  case  the  adoption  cannot  take  place  on  account  of  the 
text  of  Vashishtha,  which  recites  :— "  An  only  son,  let  no 
man  give  of  accept*  For  he  is  destined  to  prolong  the  line 
of  his  ancestors." — Should  this  be  alleged  it  is  inaccurate, 
for,  the  text  in  question,  is  applicable  to  a  case,  other  than 
that  of  the  dwydmushydyana,  or  son  of  two  fathers.  In 
case  of  the  dwydraushyayana,  extinction  of  lineage,  contem- 
plated in  the  clause  of  the  text  containing  the  reason,  would 
not  take  place.— JDae.  CA.,  Sect  I,  §  27,  28. 

Either  portion  [of  the  passage  from  Vrihaspati,]  has 
been  made  clear  by  Dbva-swImi  in  this  text—"  In  both, 
even,  [it  is  meant  that,]  another  substitute  must  not  be 
adopted."  And  this  text  is  thus  interpreted  in  the  Chan- 
drikd ;  "  '  In  both  even'— in  the  two  texts  commencing, 
('  If  there  are  several  brothers,  the  sons  of  one  man,  &c/)  [it 
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is  meant  tbat^]  the  son  of  a  brother^  and  that  of  a  rival  wife, 
being  anyhow  capable  of  being  substitutes,  another  must 
not  be  adopted  as  a  substitute/' — Dat.  Atim.,  Sect.  II,  §  72. 
YimiK£8WAEA  also  thus  explains  the  text  of  Manu  : 
'^  [This  text]  is  intended  to  forbid  the  adoption  of  others, 
if  a  brother's  son  can  possibly  be  adopted :  it  is  not  intended 
to  declare  him  son  of  his  uucle  :  for,  that  is  inconsistent  with 
the  subsequent  text,  '  brothers  likewise,  and  their  sons, 
&c.,&c;''-/Wd.,  §  73. 

''If  there  are  several  brothers,  the  sons  of  one  man,  by 
the  same  mother,  on  a  son  being  born  to  one  even  of  them, 
all  of  them  are  declared  to  be  fathers  of  male  issue.  The 
same  rule  is  also  ordained  in  respect  to  many  wives  of  the 
same  person :  if  one  brings  forth  a  son,  he  is  the  presenter 
of  the  funeral  cake  to  the  whole."  As  for  the  application 
by  ana](^7  of  the  rule  regarding  the  brother's  son,  to  that 
of  the  rival  wife,  declared  by  Vrihaspati,  in  this  text :  that 
is  propounded  as  meaning,  [the  son  of  the  rival  wife]  to  be 
a  subsidiary  son,  not  as  intending  his  affiliation :  for  his 
filial  relation  [to  his  step-mother]  is  established  from  his 
proceeding  from  portions  of  her  husband.  Also  the  fact  of 
being  a  substitute,  being  established  from  proceeding  partially 
from  portions  [of  the  pair],  the  text  [of  Manu]  intends  a 
restriction,  [as  to  substitutes,  not  so  circumstanced,]  as 
has  been  aJready  declared. — Dat  Mim,,  Sect.  II,  §  71. 

The  Kalpa-taru,  Pd/iijdta,  Chandeshwara,  Vachaspati 
MiSRA,  Bansa-dhara,  Budra-dhara,  Hari-nAtha,  and 
other  authorities  of  the  iiithild  school,  forbid  the  adoption 
of  a  kritrima  or  any  other  sort  of  son,  when  there  existed  a 
brother's  son;  whilst  the  Dattaka-mimdnsd,  Dattaka- 
chandrikd,  Afitdkshard,  Dattaka^nimot/a,  Dattaka-siddhdnta' 
manjari,  and  some  other  treatises  on  adoption,  maintain  that 
another  person  must  not  be  adopted  while  a  brother's  son  is 
capable  of  being,  and  can  possibly  be,  adopted.  The  latter 
doctrine  is  reasonable  as  well  as  prevalent. 

VyavoiiU.  362.  The  above  rules  of  preferentially  adopting 
tlie  nearest  kinsman  is,  however,  to  render  such 
adoption  a  laudable  one,  and  not  to  invalidate  the 
adoption  of  a  remote  kinsman  or  even  of  a  stranger, 
while  the  nearest  or  a  nearer  kinsman  was  avail- 
able for  the  purpose. 

Vide  Precedents,  pages  552.  561. 


Annotations. 
362.    Where  thera  is  a  brother's  sod,  he  slioald  be  selected  for 
adoption  in  preference    to  all  other  individuals  ;  bat  this  is  not 
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363.     But  though  the  adoption   of  the  nearest   Fyotwdi. 
relation  be  a  laudable  one,  still  such  relation,  if  an 
orphan,  cannot  be  adopted  in  the  dattaka  form.* 

Vide  Precedents,  pages  547,  548. 


AnnotationB. 

QDiFersally  indispensable,  so  as  to  invalidate  the  adoption  of  a 
stranger.  In  the  case  of  Ooman  Dutt,  pauper,  appellant,  versus 
Kunhia  Singh,  it  was  held  that,  while  a  brother's  son  exists,  the 
adoption  of  any  other  individual  is  illegal ;  and  this  is  undoubtedly 
consonant  to  the  doctrine  contained  in  the  Dattaka-mirndtud^^  but 
it  is  controverted  in  the  Dattaka-ckandrikd,  It  would  appear, 
however,  thkt,  according  to  the  law  of  Bengal  and  elsewhere,  where 
the  doctrine  of  the  latter  authority  is  chiefly  followed,  aud  where 
the  doctrine  of  "factum  valet*'  exists,  a  brother's  son  may  be  super- 
seded in  favor  of  a  stranger  ;  and  even  in  Benares,  and  the  places 
where  the  Ifimdnsd  principally  obtains,  and  where  a  prohibitory 
rule  has  in  most  instances  the  effect  of  law,  so  as  to  invalidate  an 
act  done  in  contravention  thereto,  the  adoption  of  a  brother's  sou 
or  other  near  relative  is  not  essential,  and  the  validity  of  an 
adoption  actually  made  does  not  rest  on  the  rigid  observance  of 
that  rule  of  selection,  the  choice  of  him  to  be  adopted  being  a 
matter  of  discretion.  It  may  be  held,  then,  that  the  injunction  to 
adopt  one's  own  sapinda,  (a  brother's  son  is  the  first,)  and  failing 
tbem,  to  adopt  out  of  one's  own  gotra,  is  not  essential,  so  as  to 
invalidate  the  adoption  in  the  event  of  departure  from  the  rule. — 
Macn.  H.  L.,  Vol.  I,  pp.  68,  69. 

If  duly  authorised,  the  widow  may,  no  doubt,  adopt,  and  is  en- 
joined to  give  the  preference  to  the  nearest  relation  who  is  eligible. 
(See  IkUtaka-^nimdnsd.)  But  the  validity  of  an  adoption  actually 
made  does  not  rest  on  the  rigid  observance  of  that  rale  of  selec- 
tion ;  the  choice  of  him  to  be  adopted  being  a  matter  of  disci'etion. — 
Colebrooke's  remarks.    See  Stra.  H.  L.,  Vol.  II,  p.  98. 

It  is  not  incumbent  on  a  person  to  adopt  the  son  of  a  brother,  or 
other  sapinda.  The  law  merely  states  this  as  preferable,  but 
without  prescribing  it ;  certainly  it  does  not  give  to  the  sapinda 
any  right  to  enforce  such  a  preference,  and  the  appellant  could  not, 
therefore,  I  am  clear,  maintain  this  action. — Ibid.,  104. 

362.  But  the  result  of  all  the  authorities  upon  this  is,  that  the 
selection  is  finally  a  matter  of  conscience  and  discretion  with  the 
adopter,  and   not  of   absolute  prescription,  rendering  invalid  the 

*  See  ante,  pp.  806 — 312*  f  Such  it  not  exactly  the  case. 

P-i 
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B^Mon.  Because^  to  constitute  the  valid  adoption  of  a  son   given 

(dattaka),  there  must  be  a  gift  of  him  in  adoption  by  his 
natural  parents,  or  by  eitlier  of  them,*  which  there  cannot 
be  in  the  case  of  an  orphan. 


EzpUnation.  fej  Not  ditquaUfied  hy  age.^r] — ^That  is,  the  person  whose 
age  is  above  that  which  is  prescribed  for  adoption  is  not  qualified 
for  the  purpose. 

Kemarki.        In  regard  to  the  proper  age  for  adoption,   there  is   much 
diversity  of  opinions. 

I 

Age  for  adop-  The  proper  age  for  adoption  has  been  differently  defined 
tion.  by  the  authorities^:  who  have  written  on  the  law  of  adoption. 

The  author  of  the  Dattaka-mimdnsd,  citing  the  following 
texts  as  of  the  Kdlikd-purdna,  has  acquiesced  in  the  doctrine 
therein  inculcated,  adding,  however,  by  way  of  explanation 
of  the  text  No.  2,  that  the  son  adopted,  after  having  been 
initiated  under  the  family  name  of  his  natural  father,  does 
not  exclusively  become  the  son  of  the  adopter,  but  is  a 
dvrydmusht/dyana,  or  son  of  two  fathers.  **  Sons  given  and 
the  rest,  though  sprung  from  the  seed  of  another,  yet  being 
duly  initiated  under  his  own  family  name,  become  sons. 
O  Lord  of  the  earth,  a  son,  having  been  initiated  under  the 
family  name  of  his  father,  unto  the  ceremony  of  tonsure 
inclusive,  does  not  become  the  son  of  another  man  (/). 
The  ceremony  of  tonsure  and  other  rites  {chiidddyd)  of 
initiation  being  indeed  performed  under  his  own  family  name. 


Annotations. 

adoption  of  one,  not  being  precisely  the  one,  who,  upon  spiritnal 
considerations,  oaght  to  have  been  preferred.— Stra.  H,  L.,  Vol.  I, 
page  85. 

362.  It  has  been  mtimated  by  writers  of  law,§  that  proximity 
of  kindred  ought  to  determine  in  the  choice  of  an  adopted  son. 
But  Nanda  Pandita  extends  the  principle  with  elaborate  miunte- 
ness  ;  it  cannot  be  regarded  as  a  rigid  maxim  of  law  vitiating  the 
adoption  of  a  remote  where  a  near  kinsman,  or  of  a  stranger 
where  a  relative,  may  exist.  The  right,  however,  of  a  whole 
brother's  sou,  to  be  adopted  in  preference  to  any  other  person, 
where  no  legal  impediment  may  obtain,  seems  to  be  generally  ad- 
mitted, and  may  be  regarded  as  a  received  rule  of  law. — Sutherland's 
Synopais,  Head  Second. 

•  See  mt€,  pages  806—812.  f  Antt^  page  812. 

t  YASHisBTHa,  Shoukaka,  4tc. 
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sons  given  and  the  rest  may  be  considered  as  issue  :*  else, 
they  are  termed  slaves.  After  their  fifth  year,  O  king ! 
sons  given  and  the  rest  are  not  sons.  (But)  having  taken  a 
boy  five  years  old,  the  adopter  should  first  perform  the 
sacrifice  for  male  issue.— Z>a^.  J/6».,  Sect.  IV,  §  22, 

(f)  He  does  not  become  exclusively  the  son  of  another  man, 
but  is  a  dwydmushydyana^  or  son  of  two  Others. — DaU  Mim., 
Sect,  VI,  §  43. 

Baghu-nandana  too  has  cited  the  same  passage  as  from 
the  Kdlika-puraTia ;  and  he  and  his  followers  have  con- 
strued the  passage  as  an  unqualified  prohibition  of  the 
adoption  of  a  youth  or  child,  whose  age  exceeds  five  years, 
and  especially  one  whose  initiatory  rites,  as  far  as  tonsure 
inclusive,  have  been  performed  in  the  family  of  his  natural 
tather.f 

According  to  Jagan-nAtha,  the  compiler  of  the  Digest, 
the  said  passage  constitutes  an  absolute  prohibition  of  any 
adoption  whatsoever  of  one  whose  a^e  exceeds  five  years, 
or  on  whom  the  initiatory  rite  of  tonsure  may  have  been 
performed  in  the  family  of  his  natural  father,  j: 

And,  in  the  case  of  KeeraUnarain  v.  Bhoobunessuree 
(I.  S.  D.  A.  Rep.,  161),  in  which  the  adoption  of  one  older 
than  five  years  was  contended  to  be  illegal,  on  the  opinion 
of  its  pandits  declaring,  according  to  the  Hindu  law,  as  re- 
ceived in  Bengal,  the  adoption  of  such-  person  to  be  legal, 
provided  the  initiatory  rites  {sanskdrd)  in  the  family  of  the 
natural  father,  have  not  been,  and  in  that  of  the  adoptive 
father  be,   performed,  the  Sudder  Dewany  A^^wlut  appears 

*  The  foUowing  appears  to  be  the  doctrme  of  Kanda  Fai^ita,  from  bis 
elaborate  and  intricate  gloss  on  the  passage  referred  to,  which  is  attributed 
to  the  Kdliha-purina.  The  most  preferable  object  for  adoption  is  a  child 
wholly  uninitiated  :  liis  filial  relation  proceeds  from  the  performance  by  the 
adopter  of  initiatory  rites.  Next  in  rank  to  him  is  one  initiated  as  far  as 
tonsure  exclusive,  for  the  performauce  of  which  the  period  from  the  third 
to  the  fifUi  year  is  prescribed.  Inferior,  as  an  object  of  adoption,  is  one 
whose  tonsure  has  been  performed  by  his  natural  father,  who,  provided  he  be 
under  six  years  of  age,  may  be  adopted,  and  acquires  filial  relation  to  the 
adopter,  on  the  performance^  by  that  person,  of  the  different  initiatory  rites, 
preceded  by  a  sacrifice  for  male  issue  (jmtrethti).  Such  son,  from  his 
having  been  initiated  in  tonsure  and  other  rites  in  both  families,  is  a 
dw^mushyiyana,  or  son  of  two  fathers.  It  is  to  be  observed  that 
Nakda  Pandita,  in  the  abstruse  gloss  noticed,  seems  to  have  betraved 
himself  into  an  incundsteucy.  According  to  his  explanation,  if  the  boy 
proposed  to  be  adopted  has  not  been  initiated  in  the  rite    of  tonsure  by  his 

natural  fother,  he  cauuot  be  adopted  after  having  attained  his   fifth  year  ; 

iff  however,  he  has  been  so  initiated,  he  may  be    affiliated,   (provided  he  be 

under  six  years  of  age),  a  sacrifice  and  so  forth   being  observed,   as  already 

noticed- — Sutherland's  Synopsis,  Note  XL 

f  See  DaUaJca-mimanBd,  Sect.  IV,  §  22,  Note,  and  Miiakahard,  Coleb., 
Ol  I,  3««*'  ^»  8  18,  Note. 

:|:  See  Sutherland's  Synopsis,  Head  Second,  §  7* 
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to  have  determined  the  followio^  points  as  applicable  to 
Bengal : — (1)  that  adoption  is  restricted  to  no  particular  age  ; 
(2)  that  one  initiated  in  tonsure,  in  the  name  and  family 
of  his  natural  father,  is  incapable  of  adoption ;  (3)  that  the 
age  of  the  person  selected  for  adoption  most  be  such  as  to 
admit  o£  the  ceremony  of  tonsure  being  performed  in  the 
adopter's  name  and  family. 

Remark.  Now  the  doctrine  of  the  Dattaka-mimanaa  above  alluded 
to  cannot  be  received  as  the  law  of  Bengal^  by  reason  o£ 
its  being  ditterent  from  tbat  inculcated  by  the  Ddttaka^ 
chandrikd,  which  in  this  country  is  respected  as  of 
paramount  authority,  and  is  followed  in  preference  to  all 
authorities,  on  the  subject  of  adoption.* 

Remark.  As  to  the  opinion  of  Raghu-nandana  and  his  followers^ 
including  JaoaiJ-nAtha,  which  is  based  solely  upon  the 
passage  in  question  as  from  the  Kdlikd-purdna,  it  is  to  be 
observed  tliat  the  genuineness  of  that  passage  itself  is 
questioned  by  many  authors,  particularly  by  the  author  of 
the  Dattaka'Chandriki.-f 

Remark.  Even  allowing  the  opinion  of  Raghtt-nandana  and  his 
followers  not  to  be  an  unfounded  one,  still  it  cannot  be,  as  it 
has  not  hitherto  been,  followed  in  practice,  being,  as  it  is,  at 
variance  with  the  doctrine  of  the  Dattaka-chandrikd,  the 
paramount  guide  of  the  Bengal  school  on  the  subject  o| 
adoption.  Should  it  be  alleged  that,  being  cited  by  many 
of  the  compilers,  some  of  whom  are  writers  of  great  author- 

♦  The  diffeTenoe  of  opinion  between  these  two  authorities  with  respect  to 
this  point,  arisea  from  a  diff^renee  of  grammatical  construction.  Tlie  term  in 
the  oi  iginal  is  '  Chii4ddy4  (ceremonies  having  tonsure  at  the  beginning),* 
whieh  i.»  a  compound  epithet  termed  *  hahvrhHhi,*  which  is  again  divided 
into  tadguna  a<tmiijniina  UUiu-h-ihit  and  atadguna  Bambijndna  bahw-hriki 
(inclusive  and  exclusive).  The  author  of  the  £aUaka-chandriJ(i  maintains 
that  the  term  ChUd^  is  included  in  the  expression  Ohddadyd,  and  con- 
sequently is  of  opinion  tliut  rites  after  the  Chitdd,  that  is,  commencing 
with  the  investiture,  are  required  to  be  perform^  in  the  family  of  the 
adopter;  whereas  the  author  of  the  Dtittaka-mim&n»d,  maintainiug  th»t 
Chadd  is  not  iucluded  in  CtMadyd,  holds  that  rites  oommenoing  witli, 
thuw  is  including,  CIM,a,  are  to  be  performed  in  the  adopter's  name  and 
famUy.— See*  DiU^  CA.,  Sect.  II,  §  29;  and  Vat,  Mim,,  Sect.  V,  §  22. 

t  The  limitation  to  the  age  of  five  years  is  founded  on  a  passage  in  tlie 
KdliH-puranay  but  the  authority  of  the  passage  is  doubtful.  The  DtUtakm- 
ehandrikd  makes  no  mention  of  it,  though  the  Da/teiba-fwfmdtui  does.  The 
latter  being  a  Benares  authority,  it  may  be  proper  to  apply  the  Hwiffiy 
principle  to  that  province,  but  not  to  Bengal  or  the  Deccau,  where  tbat  prin- 
ciple is  not  only  not  recognised,  but  where  it  is  denied,  and  adof»tioBB 
contiuually  take  place  at  an  age  far  exceeding  five  yean.->Maca.  H«  L.,  VoL  I, 
page  74. 

See  Stra.  H.  L.,  Vol.  I,  p.  75,  Vol.  II,  p.  230 ;  Sulkerlaad't  SynoptiL 
Head  Second ;  and  Mitdhthara,  Chap.  I,  Sect,  ii,  §  13. 
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ity,  sach  as  the  author  of  the  Dattaka-mimdnsd,  the  passage 
of  the  Kdiihd'purdna  in  question  must  be  received  (what- 
ever may  be  thought  of  its  authenticity)  as  the  expression  of 
a  doctrine  that  has  their  sanction^ — the  reply  would  be^  that 
Btill  it  cannot  be  accepted  as  the  doctrine  of  the  Bengal 
school^  when  a  different  doctrine  on  the  subject  has  been 
inculcated  in  the  Dattaka^chandrikd,  which  has  been  adopted 
here  as  the  law  on  adoption^  and  has  been  invariably  and 
unscrupulously  followed  in  practice^  in  preference  to  all  other 
authorities  on  the  subject.^ 

The  compilation  of  Raghu-nandana  is,  no  doubt,  respect-    Remark. 
ed  in  Bengal  as  a  very  high  authority,  yet  on  the  subjects  of 
inheritance  and  adoption  preference  is  given   respectively  to 
the  Daya-bhdga  of  JiMiixA-vAHANA  and  DaUaka-chanarikd 
of  DevAnanda  Bhatta. 

As  regards  the  Sudder  Court's  determination  above  al-  Bemark. 
luded  to,  its  defects  will  be  known  from  the  remarks  upon  it 
by  Mr.  Sutherland.  They  are  as  follow  : — "  The  limitation 
of  adoption  to  any  particular  age  is  thus  overruled :  but 
without  presuming  to  question,  as  applicable  to  Bengal,  the 
accuracy  of  the  other  two  points  of  law  resulting  from  the 
decision  referred  to,  there  is  no  impropriety  in  expressing  a 
doubt,  whether  they  can  be  received  as  constituting  a  gene- 
ral rule  universally  decisive  on  the  questions  which  they 
regard. — (1)  Such  rule  would  be  at  variance  with  the  doc- 
trines of  the  Dattaka-mimdnsd  and  Dattaka-chandrikd ; 
(£)  the  authenticity  of  the  passage  attributed  to  the 
Kdlikd^purdna,  on  which  the  opinion  of  Jaoak-nItha  and 
the  pandiU  of  the  Sudder  Dawany  is  founded,  is  justly 
denied,  and  is  interpreted  as  admitting  the  adoption  of  one, 
although  initiated  in  tonsure,  by  his  natural  father/' — Syn- 
opsis, Head  Second,  §  8. 

Thus  the  decision  in  question,  which  professes  to  be  ap-  Remark, 
plicable  to  Bengal,  being  at  variance  with  the  doctrine  of 
the  Dattaka^chandrikd,  and  consequently  of  the  Bengal 
school,  of  which  that  work  is  the  paramount  guide,  I  do  not 
know  how  it  can  be  followed  in  practice  without  acting  con- 
trary to  the  long  established  doctrine  of  the  country. 

Observing  such  discrepancies  amongst  the  different  au-  Conclusion, 
thorities  regarding  the  proper  age  for  adoption,  I  have  taken 
care  to  record  the  following  vyavasthds  in  accordance  with 
the  doctrine  of  the  Datiaka-chandrilcd,  as  no  vyaoaHhd  re- 
pugnant to  its  doctrine  can  in  this  country  be  followed  in 
practice,  and  the  principles  thereof  have  been  unscrupulously 
and  judiciously  adopted  for  Bengal  by  almost  all  the  Law 
officers  and  European  authorities. 
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Vyavatthd,  364.  The  period  for  adoption  of  a  boy  of  the 
£rdhmana,  Kshetriya,  or  Voiahya  caste  is  extend- 
ed to  his  upa-nayana  {g),  and  of  the  SMdra  caste^ 
to  his  marriage.* 

Vide  Precedents,  pages  487,  656—658. 

Explanation.  (g)  Upa-nayana  is  the  investiture  with  the  characteristic  cord. 
It  is  subsequent  to  the  ceremony  of  chUdd-karana  (tonsure), 
which  may  take  place  either  immediately  or  some  time  l>efore  the 
upa-mLyana, — For  these  ceremonies,  see  ante,  page  145. 

Authority.  If  merely  the  investiture  be  performed  (by  the  adopter, 
the  previous  rites  having  been  performed  by  the  natural 
farther,)  the  filiation  of  the  son  g^ven,  as  son  of  the 
adopter,  is  completed;  in  conformity  with  the  text  of 
Vashishtha  subjoined :— "  Sprung  from  one  following  a 
different  sluikhd,   (or  branch  of  the    Vedas,)  the  given  son 


AnnotationB. 


364.  lu  the  Dattaka-chandriki,  the  period  fixed  for  adoption  is 
extended,  with  respect  to  the  three  superior  tribes,  to  their  investi- 
ture with  the  characteriBtic  cords,  which  ceremony  is  termed  upa- 
Tiayana,  and  is  subsequent  to  that  of  tonsure  or  ckddd'koi'ana  :  and 
with  respect  to  Shudras,  to  their  contracting  marriage.— Macu.  H. 
L.,  VoL  I,  page  72. 

The  most  general  and  consistent  rule,  which  presents  itself,  is  this 
— "  Any  person  on  whom  the  adopter  may  legally  perfoim  the  vpo- 
nayana  rite  is  capable  of  being  affiliated  as  a  daUaka  sou.^^ — Suther- 
land's Synopsis,  Head  Second. 

The  subjoined  appears  to  be  the  substance  of  the  doctrine  of  the 
Dattaka-vkandrik&  resulting  from  the  most  abstruse  part  of  the 
work,— 1st,  the  most  preferable  object  of  adoption,  is  one,  for 
whose  ttpa-nayana  rite,  the  prescribed  pnncipal  season  has  not 
elapsed  :  the  previous  rites  performed  by  the  natural  father  are  not 
to  be  renewed.  Such  son  becomes  filially  related  by  the  mere 
performance  of  the  rite  in  question ;  2nd,  inferior  as  an  object 
of  adoption,  is  one,  for  the  pei-formance  of  the  upa-nayana  rite  on 
whom  the  principal  season  has  elapsed.  In  the  case  of  such  adop- 
tion, the  sacrifice  for  male  issue  must  be  observed,  and  the  rites 
of  tonsure  and  the  rest,  be  performed  by  the  adopter,  on  the 
adopted.— Sutherland's  Synopsis,  Note  XI. 

*  Marriage  is  the  only  initiatory  ceremony  for  a  SkOdra  (aHfe,  p.  145).  It 
being  thereforo  absolutely  necessary  for  a  SkAdra  adopter  to  perform  that 
oeremonv  in  his  own  name,  the  period  for  adoption  of  a  SkMita  boy  is 
extended  to  the  time  of  his  marriage. 
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even^  when  invested  with  the  chamcteristio  thready  under 
the  family-name  of  the  man  himself,  according  to  the  form 
prescribed  by  his  peculiar  shdkhd,  becomes  participant  of 
the  duties  of  such  8Mkhd.''—Dat.  Oh.,  Sect.  II,  §  23. 

But  this  must  be  understood  in  respect  to  an   adoption     Remark, 
taking  place   within  the  primary  season  for  the  rite  in  ques- 
tion, which  extends  to  the  eighth  year.  (A) — Dat.  Ch,,  Sect.  II, 
para.  23. 

(h)  "Extending  to  the  eighth. year. "-r-This  is,  the  primary  Explanation, 
season  for  the  upa-nayana  of  a  Brdhmana,  the  primary  seasons 
for  the  upa^ayana  of  Kshatriyas  and  Voishyas  being  respectively 
within  the  eleventh  and  twelfth  years  caloulnted  from  their  con- 
ception ;  as  will  be  known  from  the  text  of  MiNU  hereafter  cited. 
By  the  term  "  eight  years"  is  meunt  the  eighth  year  from  the 
date  of  conception :  this  also  is  clear  from  the  same  text  of 
Masxs. 

"  Oh  Lord  of  the  earth !  a  son  having  been  regularly  Remark, 
initiated,  under  the  family-name  of  his  (natural)  father, 
unto  the  ceremony  of  tonsure,  does  not  become  the  son  of 
another  man.  When,  indeed,  the  ceremony  of  tonsure  and 
other  rites  of  initiation  {Chudddyd'sanskdrd)  are  performed 
(by  the  adopter),  under  his  own  family-name,  (then  only) 
can  sons  given  and  the  rest  be  considered  as  issue :  else 
they  are  termed  slaves.  Whether  he  be  one  whose  initiation 
has  been  completed,  or  one  whose  pupilage  (shoishava)  has 
passed,  on  adoption,  after  the  fifth  year,  the  adopter  should 
first  perform  the  sacrifice  for  male  issue.^'  As  for  what  they 
thus  read  as  from  the  Purdnas,  that  is  unauthentic.  Were 
it  even  authentic,  still  the  interpretations  given  by  some, 
that, — *'  One  initiated  in  ceremonies  down  to  that  of  tonsure, 
under  the  family-name  of  the  natural  father,  bears  no  filial 
relation  to  the  adopter;  but  such  relation  obtains,  where  the 
ceremonies,  commencing  with  that  of  tonsure,  are  performed 
by  the  adopter  only,''— and — ''if  a  child,  whose  tonsure 
has  been  completed  (by  the  natural  father,)  or  one  passed 
five  years  of  age,  be  adopted,  in  that  case,  his  filial  relation 
does  not  accrue,'' — are  inaccurate.  For,  a  repetition  (of  the 
same  position,  in  two  sentences  of  the  same  passage)  would 
foUow; — the  generally  received  rule,  as  recognised  by  all 
good  persons,  in  respect  to  the  filial  relation,  previous  to  the 
investiture  of  the  characteristic  thread,  of  one  also  adopted 
under  five  years  of  age,  (if  uninitiated  in  tonsure  by  the 
natural  father,)  would  be  invalidated;  and  the  adopter 
dying  at  that  junc^ture,  incompetency  (of  the  adopted)  to 
perform  his  obsequies  would  result.— i?a^  Ch.,  Sect.  II, 
paras.  25>  26. 
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InterpretatiQii  On  the  contrary,  this  is  the  meaning  of  the  passage  :^- 
''  Filial  relation  (to  the  adopter)  of  one  initiated  down  to 
tonsure,  under  the  family-name  of  his  natural  father,  being 
first  barred ;  on  the  repetition  of  that  ceremony  and  the 
rest,  such  relation  is  exempted  from  the  prohibition ;  and 
accordingly,  since  previous  to  the  performance  of  tonsure 
and  the  other  rites  by  the  adopter,  the  servile  state  of  one 
initiated  (by  his  natural  father  unto  that  ceremony,)  and 
of  him,  who  has  passed  his  fifth  year,  is  intimated :  after 
the  performance  of  that  ceremony  and  the  rest,  (by  the 
adopter),  filial  relation  to  him  is  established.  In  respect  to 
one  whose  initiation  has  not  been  performed  (by  his  natural 
father),  and  a  child  who  is  under  five  years  of  i^,  this 
relation  is  obtained  by  law  alone ;  and  this  is  notorious.— 
Dat.  Ch.,  Sect.  II,  §  27. 

Further  In-  Or  there  may  be  this  interpretation. — '^  A  son,  (if  adopted,) 
terpretation.  though  initiated  as  far  as  tonsure  by  his  natural 
father,  is  not  a  son  (to  such  father) :" — the  author  having 
thus  premised  such  son  not  to  be  filially  'related  (to  his 
natural  father),  the  sentence  '^  anyatas-cha  puttratdm-ydti** 
(meaning  ^'  and  he  acquires  filial  relation  to  another^')  is 
subjoined  as  a  reason,  and  thus  the  objection,  that  one  term 
*'  putra?^  (son),  and  the  particle  ''  cha/'  are  unmeaning,  is 
obviated.— 2)a<.  CL,  Sect.  II,  §  28. 

''  After  the  fifth  year/']  This  regards  a  Brdhmana  seek- 
ing the  fruit  of  holiness,  resulting  from  the  study  of  scrip- 
ture. For,  since  the  fifth  year  only  is  the  principal  season 
for  the  investiture  of  the  characteristic  thread  of  one 
desirous  of  such  holiness,  as  is  shown  by  this  text. — ''  For 
a  Brdhmana  desirous  of  holiness,  resulting  from  the  study 
of  scripture,  the  fifth  year,*'  &c.,  the  passage  in  question 
has  the  same  foundation.  But,  for  one  not  so  desirous,— 
*'  after  the  eighth  year,  the  adopter,  &c." — Dat.  Ch., 
Sect.  II,  §  30. 

Conclmion.  And  thus,  on  account  of  uniformity  of  import  with  the 
text  of  Vashishtha — '^  Sprung  from  one  following  a 
different  shdhhd,  (or  branch  of  the  Vedaa),  the  given  son 
even,  when  invested  with  the  characteristic  thread,  under 
the  family  name  of  the  man  himself,  according  to  the  fonn 
prescribed  by  his  peculiar  shdkhd,  becomes  participant  of 
the  duties  of  such  ahdkhd'^ — by  the  compound  epithet 
"  GhUdddyd/'  in  the  quality,  conveyed  by  which,  the  term 
Chtldd  is  not  included,  rites  commencing  with  that  of  in- 
vestiture, for  persons  of  a  regenerated  tribe,  would  be  sug- 
gested ;  but  for  Sh'&dras  marriage,  and  so  forth,  implied.— 
£}at.  Ch.,  Sect.  II,  §  29. 
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365.  The  primary  season  for  tonsure  of  a  Brdh-     ^y«t«w«A<i* 
manay  Kshatriya  or  Voishya  boy  is  the  first  or  tliird 

year  of  his  age ;  and  such  season  for  the  tt/pa-naya- 
na  of  a  Brdhmana  is  the  eighth  year,  of  a  Kshatriya 
ie  the  eleventh,  and  that  of  a  Voishya  i^  the 
twelfth,  year  of  his  age,  reckoned  from  the  res- 
pective dates  of  their  conception.*/ 

Manu  : — '^  By  the  command  of  the  Veda,  the  ceremony  of  Authority, 
tonsure  should  be  legally  performed  by  t)\Q  first  three  classes 
in  the  first.or  third  year  after  birth, — In  the  eip^hth  year  from 
the  conception  of  a  Brdhmana,  in  the  eleventh  from  that  of 
a  Kshatriya,  and  in  the  twelfth  from  that  of  a  Voishya, 
let  the  father  invest  the  child  with  the  maik  of  his  class.f — 
Should  a  Brdhmana,  (or  his  father  for  him,)  be  desirous  of 
his  advancement  in  sacred  knowledge,  a  Kshatriya  of  ex- 
tending his  power,  or  a  Voishya  of  engaging  in  mercantile 
business,  the  investiture  may  be  made  in  the  fifth,  sixth,  or 
eighth  year  respectively." — Chap.  I,  vs.  35 — 37. 

There  are  also  secondary  seasons  for  initiation  in  uya-  Authority, 
nayana.  Thus  Manu: — ^^The  ceremony  of  investiture 
hallowed  by  the  gdyatri  must  not  be  delayed,  in  the  case 
of  a  priest,  beyond  the  sixteenth  year ;  nor,  in  the  case  of 
a  soldier  beyond  the  twenty-second,  nor  in  that  of  a 
merchant  beyond  the  twenty-fourth. — After  that,  all  youths 
of  these  three  classes,  who  have  not  been  invested  at  the 
proper  time,  become  Vrdtyas  or  outcasts,  degraded  from 
the  ffdyatri,  and  condemned  by  the  virtuous."  Consequently, — 

366.  A  boy,   though   not  initiated   in   upa-na*     Vya/vasiki. 
yana  in  the  primary  season,  may  be  adopted   before 


•  Sir  William  Maonaghten  says  :  — "  The  period  fixed,  however,  for  the 
iDvestiture  of  the  three  superior  tribes  are  different.  That  uf  a  Brahmin 
should  take  place  when  he  is  eight  years  of  age,  which  may  be  construed 
optionally,  as  signifying  eight  years  from  the  date  of  conception,  or  from 
the  date  of  birth.  That  of  a  Kshatriya  at  eleven  years  of  age,  and  that  of 
a  Voishya  at  twelve"  (Ifaon.  H.  L.,  Vol.  I,  pp.  72,  73)  —  These  eight,  eleven 
and  twelve  years  are,  however,  to  be  reckoned  from  the  date  of  conception  ^ 
as  ordained  in  the  text  of  Ma:70  quoted  :  it  is  true  those  periods  are  some- 
times calculated  from  the  date  of  birth,  but  that  is  according  to  the  family 
custom,  and  not  according  to  the  law. 

f  Although  in  the  above  text  of  Manu  the  primary  season  for  tonsure  is 
ordained  to  be  the  first  or  the  third  year  from  the  date  of  a  child's  birth, 
yet  if  it  be  the  custom  of  a  family  to-  perform  the  ceremony  at  a  later  period 
the  same  is  preferable,  custom  being  the  transcendent  law  and  sqpersediug 
the  general  maxims  of  the  law.— See  ante,  pages  1 17—120. 
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the  close  of  the  secondary  season  ordained  for  that 
ceremony. 

Since  after  adoption  at  that  time  he  may  be  initiated  in 
the  upa^nayana, 

367.  But  no  boy  of  the  Brdhmanaf  Kshatriya 
or  Voishya  caste  should  be  adopted  after  his  upa- 
nat/ana,  and  no  Shudra  after  his  marriage :  sudi 
adoption,  if  made,  is  invalid. 


Annotations. 

366.  There  are  secondary  periods  allowed :  for  instanoe,  the  in- 
▼estitare  of  a  Brahmin  may  be  postponed  until  sixteen  years  after 
the  date  of  conception,  that  of  a  Kshatriya  natil  twenty-two  yean 
after  the  same  date,  and  that  of  a  Vaishya  until  twenty-foor  yean.* 
MacD.  H.  L.,  Vol.  I,  p.  93. 

367.  It  should  be  observed,  however,  that  where  this  ceremony 
of  upa-nayana  has  once  been  perfonned,  an  insurmonntable  bar  to 
adoption  is  thereby  immediately  created.  Its  effect  cannot,  as  in 
the  case  of  tonsure  before  the  age  of  five  years,  according  to  the 
authority  of  the  Dattaka-mimdnsdy  be  so  far  neutralised  as  to 
admit  of  its  being  re-performed  after  the  ceremony  of 
aPttirMA/t.— Macn.  H.  L.,  Vol.  I,  p.  73. 

Another  question  would  likewise  arise,  whether  even  after  the 
expiration  of  the  secondary  season  for  the  celebration  of  the  rite 
in  question,  as  provided  in  the  case  of  the  natural  father,  the 
adopter,  by  observing  certain  penances,  might  not  derive  ability  to 
perform  the  rite  in  question.  A  determination  of  these  points  in 
the  present  compilation,  could  not,  without  presumption,  be 
attempted.  It  may,  however,  be  remarked,  that  it  appears  more 
reasonable  to  suppose  that  the  celebration,  in  the  family  of  his 

•  The  author  of  the  Considerations  on  Hind6  Law  seems  adverse  to  the 
extension  of  the  limite.  fle  maintains  that,  in  the  case  of  Qopee-fHoKwk 
Deb,  it  was  the  opinloa  of  all  the  pandits,  who  were  consulted  on  his  behili 
that  proof  of  his  being  under  the  age  of  five  years  was  indispensable.  He 
also  alludes  to  a  remark  appended  to  the  case  of  Kt&ruUntxrai^  versus  M%td. 
BIu>obunei8uree.  decided  in  the  a  D.  A.  But,  with  respect  to  the  firet,  it 
may  be  observed,  that  there  does  not  appear  to  have  been  any  formal  opinloa 
^actuaUy  taken,  and,  with  respect  to  tlie  second,  it  is  not  apparent  on  what 
authority  the  remark  proceeded.  The  author  of  the  Considemtions  Uys  it 
down  as  a  seoond  rule,  that  adoption  cannot  take  place  in  any  of  the  olassss 
after  the  ceremony  of  tonsure  shall  have  been  performed.  From  what  has 
preceded,  it  will  appear,  however,  that  'investiture*  should  have  been 
substituted  for  '  tonsure* ;  and  that  the  doctrine  should  have  been  qutlified 
by  the  provision,  that,  if  tonsure  had  been  performed  previously  to  the  fifth 
year,  it  might  be  repeated  iu  the  family  of  the  adopting  father,  the  adopted 
son  thereby  becoming  an  ani*y<wftfyiTOwAyiyaiia.— Macn.  H.  L.,  VoL  L 
page  75. 
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(i)  "  Not  otlieitoiae  disqualified^'^ — That  is,  not  disquali- 
fied to  be  adopted  on  account  of  any  of  the  defects^  mental 
or  corporal^  (such  as  madness,  blindnesi^  idiotism,  deafness 
and  dumbness^  and  so  f orth^)  for  each  of  which  a  person  is  dis- 
qualified to  perform  the  funeral  obsequies  and  other  duties  of 
a  son^  and  to  inherit  from  his  father  and  the  rest.f  Conse- 
quently^— 

368.    The  boy  who  is  free  from  any  such  defect  Vywmtu. 
or  defects,  as  above,  caa  be  adopted  as  a  son,  and 
not  otherwise. 


Amiotationa. 


father,  of  so  important  a  rite  as  the  upa-nayana,  or  the  expiration 
of  the  secondary  period,  prescribed  for  the  performance  of  that 
ceremony,  should  coastitate  au  impediment  to  adoption  of  a 
son  given,  by  precluding  the  capability  of  the  rite  referred  to, 
being  celebrated  in  the  family-name  of  the  adopter, — Sutherland's 
Synopsis,  Note  XII. 

This  has  been  doubted  by  the  translator  of  the  Dattaka'Chandrika 
and  JkUtaJka-mimansd,  in  his  Synopsis,  at  the  conclaaion  of  those 
works,  and  he  diffidently  expresses  his  inability  to  settle  the  ques- 
tion, though  he  inclines  to  the  negative :  but  independently  of 
there  being  no  authority  in  support  of  the  affirmative  of  the  ques- 
tion, the  fact  that  investiture  constitutes  a  second  birth  is  conclu- 
sive against  it.  Adoption  is  permitted  on  the  principle  that  the 
adopted  sou  is  born  again  in  the  family  of  his  adopting  father  ;  but 
this  cannot  be  where  the  investiture,  which  causes  the  secondary 
birth,  has  already  been  performed  in  the  family  of  the  natural 
father.— Macn.  H.  L.,  Vol.  I,  page  73,  Note. 


*  Ante,  page  812. 
t  See  ante,  pages  269,  270,  290,  291,  and  the  Chapter  on  Ezduaion  from 
Inh^ritanoe. 
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SECTION  V. 

ON  dwyImushyAyana  or  son  of  two  fathers. 
According  to  all  opinions, — 
Vyavasthd.       369-    When  a  son  is  given  by  the  natural  father 
and  received  by  the  adopter  with  this  stipulation — 
*'  This  is  a  sonto  us  both,"   he  becomes  a  Dwyd- 
mushy 6y ana  (son  of  two  fathers). 

Vide  Precedents,  pages  517,  560,  563,  564. 

Authority.  Should  an  agreement  subsist,  stipulating  that  the.  adopted 
son  should  be  the  son  of  the  natural  father,  and  adopter  like- 
wise, a  special  rale  for  his  participating  in  the  family  of  both, 
by  reason  of  being  a  dwydmushydyana^  will  be  declared. — 
Dat.  Ch.,  Sect.  II,  §  24. 

Authority.  Where  a  mutual  agreement  between  the  natural  father 
and  adopter  exists,  [those  affiliated]  through  the  adoption 
of  a  holy  saint,  that  is,  one  propounded  by  a  holy  saint, 
are  dwydmushydyanas. — Dat,  Ch,,  Sect.  II,  §  40. 

Authority.  From  gift,  preceded  by  an  agreement,  such  (as  that  pre- 
mised), in  the  case  in  question  even,  the  common  relation 
(to  both  fathers)  of  such  given  son  is  established. — Ibid. 

Bemark.  It  has  been    determined   that   the   natural   mother   alone 

cannot  make  such  an  agreement,  and  give  her  son  to  be 
adopted  in  the  dwydmushydyana  form  without  the  consent, 
and  after  the  death,  of  her  husband.* 


Annotattons. 


369.  The  son  given  (dattaka  or  dattrima)  is  of  two  sorts  :  lat, 
simple  ;  2nd,  son  of  two  fathers  (dwy6,mmhydyaiia).  The  first  is 
one  bestowed  withont  any  special  compact ;  the  last  is  one  given 
under  an  agreement  to  this  effect — **•  he  shall  be  a  son  to  us  both." — 
Vyavahdra-mayiikha,  Chap.  IV,  Sect,  v,  §  21. 

369.  There  is  a  particular  species  of  adoption  termed  **  Dwydmte- 
shydyana^  where  the  adopted  son  contiunes  still  a  member  of  his 
own  family,  and  partakes  of  the  estate  both  of  his  natural  and  his 
adoptive  father,  and  so  inheriting  is  liable  for  the  debts  of  each. — 
Macn.  H.  L.,  Vol.  I,  71. 

The  same  double  relation  may  be  the  result  of  agreement,  at  the 
time  of  adoption,  between  the  adopter  and  him  who  is  willing  to 
give  his  son  for  the  purpose.— Stra.  H.  L.,  Vol.  I,  p.  86. 

•   Vide  Precedent*,  page  517. 
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The  author  of  the  nattaka-mimdnsd  says  : — ''  If  one  who  Kemark. 
has  been  initiated  in  the  different  rites  down  to  tonsure  be 
adopted^  he  becomes  the  son  of  two  fathers^  for  he  is 
initiated  under  both  family  names ;  and  that  the  effect  of 
this  is  his  connection  to  both  families^  will  be  declared  in 
the  sequel."— Z)a<.  Mirn,,  Sect.  IV,  §  32. 

He  further  says  : — '*  Should  a  child^  directly  on  being  born.     Remark, 
be  adopted^  as  his  initiation  under  both  family  names  would 
be  wanting^  he   would   partake   only   of  the  family  of  the 
adopter.*'— ifeirf..  Sect.  VI,  §  41. 

370.  A  son  given  in  adoption  after  the  per-  Vyavaatu. 
formance  of  his  tonsure  in  the  family  of  his  natural 
father,  becomes  a  dtoydmtcshydyana,  provided  there 

be  a  stipulation  to  that  effect,  but  not  otherwise. 

The  exclusive  filial  relation  to  the  natural  father  of  the  Authority, 
adopted  son,  whose  tonsure  has  been  completed,  having  been 
first  barred  by  the  conjunction  "  and",  in  the  sentence, 
''and  he  acquires  fiUal  relation  to  another,'^  a  common* 
relation  to  the  natural  and  adoptive  fathers  is  obtained,  on 
account  of  both  even  having  performed  initiatory  rites; 
and  this  must  be  understood  where  there  may  be  a  stipu- 
lation to  this  effect  between  the  two : — "  This  is  a  son  to 
us  both,'' — and  such  only  is  called  a  *'  dwydmushydyana/* 
having  two  fathers  (a),  and  belonging  to  two  families. — Dot. 
Ch.y  Sect  II,  para.  34. 

(a)     "  Having  two  fathers ;" — that  is,  being  a  son  of  both  the  EzplaDation. 
natural  father  and  the  adopter ;  since  they  are  in  common  fathers 
of  a  dwydmushydyana. 

371.  The  adoption  of  an  only  son  in  the  dwyd-   Vyavatth^, 
mushy dyana  form  is  both  proper  and  valid,  though 

it  is  not  so  in  the  form  of  absolute  dattaka* 
Vide  Precedents,  pages  531—547,  560,  561,  563,  564. 

The  prohibition — 'Met  not  a  man  give  an  only  son'' — refers  Authority, 
to  an  adopted  son   other  than  the  dioydmushydyana^  or  the 
son   of  both  fathers  ;    for,  (where  the  adopted  son  is    such,) 
no  extinction  of  lineage  ensues,  as  has  already  been  declared. 
^Dat.  CK  Sect.  Ill,  §  17. 

He  dwydmushydyanas  are  of  two  descriptions — 
Nitya-dtvydrntcshydyana  or  absolutely  son  of  two 
fathers,  and  Anitya-dwydmushydyana  or  incomplete- 
ly son  of  two  fathers. 


See  antey  pages  W,  S12-~815. 
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FydvoiiAi.  372.  He  is  a  nitya  or  absolate  dwydmushydyana 
who  is  given  in  adoption  with  this  stipulation — 
*^  this  is  a  son  to  us  both,  the  natural  and  the 
adopting  fathers. ' ' 

Vyavatthi.  373.  An  auitya  (incomplete)  dwydmushydyana 
is  he  who  is  initiated  by  his  natural  father,  in  rites 
ending  with  that  of  tonsure,  and  by  the  adoptive 
father,  in  those  commencing  with  the  investiture 
of  the  characteristic  thread. 

Authority.  g^^g  given  and  the  rest  [who  are  sons  of  two  fathers] 
are  of  two  descriptions :  Those  absolutely  sons  of  two 
fathers,  and  those  incompletely  so.  Of  these,  those  are 
named  ^^  absolute  dwydmuahydyanas'*  who  are  given  in 
adoption,  with  this  stipulation, — this  is  the  son  of  us  two 
(the  natural  father  and  the  adopter)/'  The  incomplete 
dvjydmuahydyanas  are  those,  who  are  initiated  by  their 
natural  father,  in  ceremonies  ending  with  that  of  tonsure, 
and  by  the  adoptive  father,  in  those  commencing  with  the 
investiture  of  the  characteristic  thread;  since  they  are 
initiated  under  the  family  names  of  both  even,  they  are  the 
sons  of  two  fathers ;  but  incompletely  so.  Should  a  child 
directly  on  being  born,  be  adopted ;  as  his  initiation  tinder 
both  family  names,  would  be  wanting,  he  would  partake 
only  of  the  family  of  the  adopter. — Dat.  Mim.,  Sect,  VI, 
para.  41. 

ConclanoD.        The  conclusion  therefore  is,  that— 

Vycmahd.  374.  The  son  adopted  before  his  tonsure,  with 
the  above  stipulation,  by  one  of  the  same  or  a 
different  general  family  (gotra,)  is  a  nitya^dtvyd- 
mushydyana  (absolutely  son  of  two  fathers)  ; — ^the 


Annotations. 


372.  An  only  son  cannot  become  an  absolately  adopted  son  {thud- 
dhaniaUaka),  but  he  may  be  affiliated  as  a  dwydmushydyana ^  or  a 
son  of  two  fathers.  Id  this  case,  the  reason  of  the  prohibition,  vtc, 
extlDciion  of  lineage  to  the  natural  father,  would  not  apply.  An 
only  son  of  a  whole  brother  accordingly,  if  no  other  nephew  exist 
for  selection,  must  be  adopted  by  his  uncle  requiring  male  issue,  and 
is  son  of  two  fathers. — Sutherland's  Synopsis,  Head  Second,  §  4, 

To  this  form  of  adoption  the  prohibition  as  to  the  gift  of  an  only 
son  does  not  apply.— Macn.  H«  L.,  VoL  I,  p.  71. 
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son  received  in  adoption  after  his  tonsure  with  the 
above  stipulation,  is  also  a  nitya-dwydmushydyana 
if  adopted  by  one  of  the  same  gotra^  and  an  anitya- 
dwydmushydyana  if  adopted  by  a  person  of  a 
different  gotra  with  stipulation  as  above. — The  con- 
nection of  the  adopter  with  an  anitya-dwydmush- 
ydyana  son  lasts  only  during  the  life  of  such  son, 
but  does  not  extend  to  his  children. 

Because^  the   connection   between  an   anityu'dwydmush'    Reason. 
yiyana  and  his  adopter  ceases  to  exist  after  the  death  of  the 
former. 

Intending  all  this,  SatyIshadha  says, — "Of  absolute  Authority; 
dwyimushydyanas  of  both,  &c.^^ — By  this  compendious 
rale,  having  declared  the  connection  of  absolute  dioydmush' 
ydyana  to  the  patriarchal  saints  in  both  families,  the 
author  by  another  aphorism,  commencing — "  Of  sons  given^ 
and  the  rest  like  the  dwyimushydyanas,  &c.'^ — ordains  the 
same  connection  with  respect  to  those  incompletely  dwydmu- 
shydyanas.  Now,  this  is  thus  explained  by  SAVAKA-swAMf. 
^^  Treating  on  dwydmushydyanas,  the  author  mentions  those 
incompletely  so,  '  of  sons  given,'  &c.  Unto  those  only,  not 
to  issue  beyond,  (does  the  connection  to  both  families 
extend).  By  the  first  only,  the  initiatory  rites  (ending  with 
tonsure  are  performed).  If  by  the  adopter,  (the  family  of 
the  adopted,)  is  that  of  the  latter,  on  account  of  priority. 
From  this  alone  (tlie  same  is  the  case,)  in  respect  to  a  des- 
cendant beyond.  So  also  those,  who  are  affiliated  by  the 
descendant  of  the  same  general  family,  (as  for  instance, 
a  nephew,  by  an  uncle,)  are  of  the  adopter's  family  only.''— 
Dai/Mim.,  Sect.  VI,  §  42. 

The  meaniug  of  this  explanatory  passage  is  this : — He  only  Explanation, 
is  connected   to   both  fttmiiies,    who   has   been   initiated  under 
both  family  names;  not  descendants     beyond.     In     reply     to 
the  questioD,  as   to  the  cause  of  eonneetion   to  the     family 


Annotations, 
373,  374.  It  may  take  place  either  by  special  agreement,  that  the 
boy  shall  continDe  as  the  son  of  both  fathers,  when  the  son  adopted 
is  termed  "  Nitya-dtoy^vMuhydyana  f  or  otherwise,  when  the  cere- 
mony of  tonsure  may  have  been  performed  in  his  natural  family, 
when  he  is  designated  '^ Anitya'dwydmtuhydyana  f*  and  in  this 
latter  ease  the  connection  between  the  adopting  and  the  adopted 
parties  endures  only  during  the  life-time  of  the  adopted.  His 
•children  revert  to  their  natural  family.— Macn.  H.  L.,  Vol.  I,  p.  71. 
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of  the  natural  father,  the  author  says :  "  By  the  first,  &c.** 
'*  The  first,"— that  is,  the  natural  father  :  (the  cause  is,)— on 
account  of  the  initiatory  rites  being  performed  by  him 
only. — Now  the  initiatory  rites,  (alluded  to,)  are  those  end- 
ing with  tonsure :  on  account  of  this  passage  from  the  Kali- 
Jcd-purdna — "0  Lord  of  the  earth,  a  sou  having  been  regu- 
larly initiated,  under  the  family  name  of  his  (natural)  father, 
unto  the  ceremonies  of  tonsure  inclusive,  does  not  become 
the  son  of  another  man."  This  has  been  already  before  ex- 
plained. He  does  not  become  exclusively  the  son  of  another, 
but,  is  the  dtoydmushydt/ana,  or  the  son  of  two  fathers.  An- 
ticipating a  question,  as  to  what  would  be  the  case,  were  the 
initiation  performed  by  the  first;  the  author  adds, — "If  by 
the  adopter,  &c."  If  every  initiatory  rite  from  that  on  birth 
or  even  those  commencing  with  tonsure,  be  performed  by  the 
adopter  only,  the  family  (of  the  adopted)  is  of  the  latter,— 
that  is,  of  the  adopter  only.  For  this,  a  reason  is  subjoin- 
ed : — "  on  account  of  priority" — meaning — from  precedence 
in  the  performance  of  initiation.  The  author  declares,  the 
family  (required  to  be  known,)  in  the  instance  of  the  issue 
of  the  dun/dmuskgdi/ana,  and  that  of  the  (absolutely)  adopt- 
ed son: — "from  this  alone"— from  the  initiation  taking 
place  under  the  family  name  only  of  the  adopter  in  both  in- 
stances even  his,  is  the  family  of  the  descendants  beyond. — Dot, 
Mim,,  Sect.  VI,  §  43,  44,  45. 

Authority.  Treating  on  absolute  dwydmushydyanasy  the  author  men- 
tions those  incompletely  so, — ^  Of  sons  given,  and  the  rest, 
&c.' — ^  Unto  these  only,  not  to  issue  beyond,  (does  the  con- 
nection of  both  families  extend).  If  the  initiatory  rites  are 
performed  by  the  first  only,  (the  family  is  his) :  but  if  by 
the  adopter,  that  of  the  latter;  on  account  of  priority. 
Through  him  only,  in  the  case  of  descendants  beyond  (the 
family  is  determined).  The  intent  of  this  explanatory  pas- 
sage is  this : — As  in  the  case  of  the  son  of  the  wife,  should 
there  be  an  agreement  between  the  two,  the  adopted  son  ^ 
participates  in  the  families  of  both :  otherwise,  where  the 
whole  of  the  initiatory  rites  have  been  performed  by  the 
natural  father  only,  he  shares  the  family  of  such  father; 
but  in  the  case  of  the  initiation  being  performed  by  the 
adopter,  in  that  of  the  latter,  that  of  the  adopter,  on  account 
of  priority,— meaning  superiority.  Through  him  only,  in 
the  case  of  descendants  beyond,  the  family  is  determined. — 
Dat.  Ch.,  Sect.  II,  §  37,  38. 

Vyavatthd.  375.  One  boy,  who  is  not  a  brother's  son,  can 
be  adopted,  whether  as  aif  absolute  dattaka  or  as  a 
dwydmtishydyana,  only  by  one  man, — not  by  two 
or  more. 
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"  By  a  man  'destitute  of  a  son.*^— From  the  sin^Iar  Authority, 
number  being  here  used,  it  follows  that  thje  same  son  must 
not  be  adopted  by  two  or  three  persons.  But  lyould  not  the 
law^  as  to  the  son  giy^n, .  and  the  rest,  b^ing  .  dtpydmush- 
yayanas,  (or  sons  of  two  father?,)  be  thus  contradicted  ?  It 
is  not  so  ;  for,  the  state  as  son  of  two  fathers  imports  both 
a  natural  and  an  adoptive  father,  and  the  prohibition  regards 
two  adoptive  father^.  Thus  there  is  no  contradictiop. — 
DaL  Mim.,  Sect.  I,  §*  30—32., 

376.     A  wbple   brother's  3011  may,  however,  be   vyamtiM, 
adopted    in   the  dwydramhydyana  form  by  one  or 
more  uncles.  .   >   . 


Annotations. , 

376^  The  same  perslon '  caniiot  b^  adopted  by  more  than  oue 
individual,  except  in  the  case  of  one  nepheW,  by  aevehd  uncles,  'the 
whole  brothers  of  his  natural  father.  It  ioaay,  however,  be  inferred 
that  a  legal  impediment  would  exist,  to  the  affiliation  by  an  uncle, 
whom  his  father  had  given  away  in  adoption,  as  a  Skuddha-dattcJca, 
who  retains  no  filial  relation,  to  his. natural  father. — Sutherland's 
Synopsis,  Head,  Second,  §  4. 

Thus,  though  a  youth  may  in  this  way  have  two  fathers,  he 
cannot  have  two  adoptive  ones ;  since  the  satne  son  cannot  be 
adopted  by  more  persons  than  one,  excepting  as  between  a  nephew 
and  several  uncles  ;  nor,  in  this  case,  is  it  clear  that  it  can  be  always 
practicable.— Stra.  fi.  L.,  Vol.  I,  p.  86. 

Sir  William  Macnaghteo  says--**  Two  persons  cannot  join  in  the 
adoption  of  on^  son.  A  notion  seems  to  have' prevailed  that  two 
brothers  might  adopt,  the  same  individual ;  but  this  is  entirely 
erroneous.  The  supposition  seems  to  have  proceeded  on  a  miscon- 
struction of  the  following  text  of  Manu  :^*  If,  among  several 
brothers  of  the  whole  blobd;  one  hiive  a  son  born,  Manu  pronounces 
them  afli  fathers  of  a  mate  child  by  means'  of  that  son/  But  that 
text  i^  not  meant  to  authorise  the  adoption  of  a  nephew  even  by 
two  or  more  brother^  The  adopted  son  of  one  brother  would  of 
coarse  offer  up  ablations  to  the  ancestors  of  all,  apd  so  far  would 
perform  the  office  of  ^  son  to  them  also  ;  but  he  would  not  take  the 
estate  ^f  his  adopting  father^s  brothers,  in  th^  event  of  their  having 
any  nearer  heir."  (Macn.  H.  L.,  Vol.  I.,  p.  77«)  And  for  authority 
he  refers  to  the  following  passages  of  his  father's  ^  Considerations  on 
the  Hindd  Lliw.'*  "  In  page  136, 1  have  expressed  myself  as  fol- 
lows : — .<  From  what  has  been  already  said,   I  conclude  that  two 


Ante,  page  269. 
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Authority. 


Remark. 


As  (the  term)  ^^they^'  is  a  compound  formed  by  the  retention 
oE  one  term  and  the  omission  of  others^  being  resolvable  into 
the  phrase  "he  and  they  (dual  and  plural) ;''  at  the  desire  of 
one,  two  or  more  (brothers);  for  male  issue^  tlie  affihationof 
a  brother's  son  takes  place.  ^  By  means  of  that/] — By  him 
even^  by  whom  the  natural  parent  becomes  the  father  ct 
male  issue,  do  all  the  brothers  also  become  so. — Dat,  Mivru, 
Sect.  II,  §  43,  44.     See  ante,  page  267. 

There  is  another  kind  of  dwt/dmushydt/ana,  which  is  by 
appointment  and  procreation,  and  not  by  adoption.  Tbos 
YAjnavalkya  : — "  A  son  begotten  by  one,  who  has  no  male 


Annotations. 


men  could  not,  at  any  time,  have  adopted  the  same  son,'  In  the 
year  1821,  Sir  Edmund  Stanley,  Chief  Justice  of  Uadnui,  applied 
to  me  to  procure  for  him  the  opinions  of  pandits.  The  case  was  as 
follows :  There  were  two  Hindd  brothers  who  had  joined  in  an 
adoption  of  the  same  son.  Neither  of  the  brothers  bad  male  issoe, 
but  the  elder  one  had  a  daughter.  This  daughter  married  the  son 
who  had  been  so  adopted  ;  and  her  father  (after  the  adoption  aid 
marriage  of  his  daughter)  took  a  wife,  by  whon^  he  had  a  son.  The 
adopted  son  was  said  by  some  to  have  been,  when  ti^en  in  adoption, 
fifteen,  by  others  he  was  said  to  have  been  twenty  years  of  age 
The  contest  in  the  Supreme  Court  at  Madras  was  between  the 
adopted  son  and  the  sou  who  had  been  begotten  afterwards.  I  fion- 
suited  the  Supreme  Court  pandits  personally,  and  received  the 
following  information  :  Two  m«n,  whether  brothers  or  not,  oannot 
adopt  the  same  boy  as  a  son.  In  the  absence  of  my  m>h  from 
Calcutta,  Mr.  Courtenay  Smith,  a  Judge  of  the  Sadder  Dewaoy 
Adawlut,  was  so  good  as  to  obtain  for  me,  from  the  pandits  ai  the 
Court,  their  answers  to  the  following  questions:  QuesUon  first- 
Can  two  Hindu  brothers,  A  &  B,  adopt  the  same  person  (0)  as  a 
son  7  Ansvfer.'^ThBj  cannot,  any  more  than  two  persons  can  Many 
the  same  girl.**— Cons.  H.  L.,  pp.  473—476. 

The  result  of  all  this  is,  that  two  or  more  persons  (whether 
brothers  or  not),  cannot  adopt  absolutely  one  and  the  same  son,  be 
he  the  son  of  a  brother  or  any  other  person  ;  but  there  is  no  prohi- 
bition as  to  two  or  more  brothers  adopting  iu  the  dwtfdmushy^ana 
form  onQ  and  the  same  son  of  another  brother.  On  the  contrary, 
such  adoption  seems  to  have  been  allowed  by  law,  as  is  manifest 
from  the  passage  of  the  Dattaka-mUndnsd,  above  quoted.  Hence, 
although  two  or  more  persons  cannot  absolutely  adopt  a  brothel's 
son,  yet  they  can  adopt  him  in  the  dtoydmushydyanaifmn. 
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ksa^,  on  the  wife  of  another  man  under  a  legal  appoint- 
ment^ is  lawfully  heir  and  giver  of  funeral  oblations  to 
both  fathers/'— ifii.  Inh.,  Chap.  I,  Sect.  X,  §  1. 

The  meaning  of  this  is  as  follows. — If  the  husband's  Explanation, 
brother,  or  other  person,  duly  authorized,  and  being  himself 
destitute  of  male  issue,  proceed  to  an  intercourse  with  the 
wife  of  a  childless  man,  for  the  sake  of  raising  issue  both 
for  himself  and  for  the  other,  the  son,  whom  he  so  begets, 
is  the  child  of  two  fathers,  and  denominated  '  Dwydmu- 
fhydyana"  He  is  heir  to  both,  and  offers  funeral  oblations 
to  their  Taanes, — Ihid,,  §  3, 

The  above  is  one  of  the  subsidiary  sons,  and  is  etymologic-  Remark, 
ally  termed  '*  Kshetraja^*  (son  of  the  field  or  wife).*  But 
in  the  present  {Kali)  age,  it  is  forbidden  to  raise  such  issue 
in  consequence  of  the  prohibition  against  the  appointment 
as  above  mentioned.  Thus  VuNiNBSHWAKA :  "  It  is  expressly 
declared — *  As  the  duty  of  an  appointment  [to  raise  up 
seed  to  another],  and  as  the  slaying  of  a  cow  for  a  victim, 
are  disused,  so  is  partition  with  deductions^  (in  favor  of 
elder  brother8).^'t  So  also  Nanda  Pandita  :•— "Nor  is  it 
to  be  argued  from  this  that,  in  the  Kali  age,  there  may  be 
the  son  oi  the  wife  (technically  so  called) ;  for  such  is 
forbidden  by  the  mere  prohibition  against  the  appointment 
in  that  age  (of  a  wife  to  raise  issue  to  her  husband  by 
another)/"! 


SECTION  VI. 

FORMS  OR  IfODBS,  &C.,   OF  ADOPTION. 

On  this  subject  Shounaka  has  said — *'  I,   Shounaka,     Tha  former 
now  declare  the   best   adoption   (a) :     One  having  no  male  ™o^prop^ndi 
issue,  or  one  whose  male  issue  has  died,  having  fasted  for  a  ed  by  Shou- 
8on  (h) ;  having  given   two   pieces  of  cloth,  a  pair  of  ear-  na«a. 
rings,  a  turban^  a  ring  for  the  fore-finger,   to  a  priest  reli- 
gicmaly  disposed,  a  follower  of  Vishnu,  and  thoroughly  read 
in  the  Vedaa ;  having  venerated  the  king   (c)  and  virtuous 
Brdhmanas  by  a  Madhu-parka  (prepared  food  consisting  of 
honey,  liquid  butter  and  curds) ;  both  a  bunch  of  sixty-four 
stems,  entirely  of  the  Kmha  grass,  and  fuel   of  the  Paldsa 
tree  also ;  having  collected  these  articles,  having  earnestly 
invited  kinsmen  and  relations  ((£)  ;  having  entertained   the 
kinsmen  wiUi  food,  and  especially    Brihmanae   (e) ;  having 
performed  the  rites,  commencing   with   that   of  placing   the 

•  S©e  onto,  pages  274,  275  t  Mit.  luh.,  Chap.  I,  Soct.  iii,  §  6. 

X  Dot,  Mim.,  Sect.  I,  %  66. 
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*  'Consecrated  fire,  and  ending  with  thaft  of  purifying  the  liqnid 
butter ;  having  advanced  before  the  giver,  let  him  cause  to 
be  asked  thus, — 'give  the  boy'  (/).  The  giver,  'l>eing 
capable  of  the  gift,.  ( should  give)  to  him  {g),  with  recitation 
of  the  five  prjiyer^  (mantras),  the  initial  words  of  the  first 
of  which  are, — '  Yo-yajnena/  &c. ;  having  taken  him  by 
both  hands,  with  the  recitation  of  the  prayer,  commencing 
'  Deyast/a-twd/  &c. ;  having  inaudibly  repeated  the  mystical 
invocation  ^  Angddangdt/  &;c. ;  hsLxiu^  kissed  the  forehead 
of  the  child ;  having  adorned  with  clothes,  and  so  forth,  the 
boy,  bearing  the  reflection  of  a  son  (/*)  ;  the  mutual  relation 
between'  a  couple,  being  analogous  to  the  one,  being  the 
father  or  mother  of  the  other,  conneietion  is  forbidden;  as 
for  instance^  the  daughter*  of  the  wife's  sister,  and '  the 
sister  of  the  paternal  uncle's  wife  (t).  Accompanied  with 
dancing,  songs  and  benedictory  words ;  having  seated  him 
in  the  middle  of  his  house ;  having,  according  to  ordinance, 
offered ,  a  burnt  offering  of  milk  and  curds  (to  each  incanta- 
tion), with  recitation  of  the  mystical  invocation  '  Yastwd 
hrida' :  the  portion  of  the  Rik-veda,  commencing, — 
'  Tubhr/am-agne:'  and  the  five  prayers  of  which  the  initial 
words  of  the  first  are  ^  Somodadat,  &c!'  {j), — Let  the 
.'  best  of  the  regenerate,  to  the  extent  of  his  ability,  bestow  a 
g?ratuity  pn  the  officiating  priesti  A  king,  half  even  of  his 
dominion  {k) :  next  in  order,  a  Voish'ga;  three  hundred 
pieces  (1).  A  Shiidra,  the  whole  even  of  his  property  (m):* 
if    indigent,   to  the.  extent  of  his  means."*-^Z^a<.  Mim., 

,  Sect.  V,  §2,  4,  8,  10,  11,  13,  15,  19,  21,  25,  27,  29.— 
Dat.  Ch.,  Sect.  II,  §  ,1-^9,,  14. 

Explanation.  (a J  Adoption,]  The; form  of  adoption.— Z>ai(.  ifiw..  Sect.  V, 
para.  8.   DaL  Ch,,  Sect.   II;  para.  2.       . 

Explanation.  ("bj  Having  fasted.]  Having  observed  a  fast  on  the  day 
preceding  that  of  adoption. — Dat.  Mim,^  Sect.  V;  para.  3.  Dat 
Ch.,  Sect.  IJ^  §  2. 

Explanation.  (c)  The  king  here  signifies  "  the  chief  of  the  village,"  for  a 
text  of  Vriddha  GouTiAilA  recites—"  Havitig  invited  all  kins- 
men, and  the  chief  of  the  village  also." — Dat.  Minuy  Sect  II,  §5. 

Explanaticm.  (d J  ^ Kinsmen  {htLTkdhvny — ^His  own,  bis  father's  and  mother's 
kinsmen.  'Relations  (initinX-^Sapindas,  The  invitation  of 
kinsmen  and  the  others  is  for  the  sake  of  their  witnessing;  in 
the  same  manner,  as  the  invitation  of  the  king  :  for,  both  terms 
are  confirmatory  of  thi8,t  in  the   sense, — they  unite  with  (ba-^ 

*  See  the  Prepedents  and  Remarka  at  p^.  670—574,  et  $eq, 
\  FoTy  both  terms  are  confirmatory  of  this,  Ac]    fioth  tdrxns,   viz.,   *  Bta^ 
dAttn'  (kinsmen)  and   *  jnitM  relations.     *  B<rndhu'  and   '  yndto*  of  which, 
these  tenns  are  seyerally  the  accusative  case  pltiral;  are  derivatiTca  of  the 
roots  *hQ4M  (bind)  and  'jna*  (know.)— Note  by  the  Tt-anslator. 
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dhncmti),  and  \iXio^(jdndnti),  as  their  own,  the  adopted  person. 
Dot.  Ch.,  Sect.  U,  para.  9. 
.'••■■  *  •  ij  *    . 

(ej  Having  entertained  the  Jdnsmen   with  foo^,    and    especially  Explanation. 
Briihmanas.]     The  meaning  of  this  is, — having  entertained  invited 
kinsmen  and  Btdltmanas  previonslv  appointed,  and  on  KccJount  of 
the  conjunction  *aiid,*  (§  S)  invited  relations. — lUd,^  §  10. 

The  inviting  these  is  for  the  isake   of  ..witnessing. — Dai.  Ch,^ 
Sect.  ll,^panv  Gj.  ^      •  •' 

YX' The   meaning   is, — \^   him   cau^e' a  demand   t'o  be  made  Explanation. 
throagh^  B>*dhmana8,  previously  appointed. — Do^.  Mim.,  Sect.  V, 
para.  12.  ...  v 

(g)  The  capapity  to-  giye  consists,  .in  having  ,qi  plurality  of  Explanation, 
sons,  and  the  assent  of  the  wife, >nd  s<>  forth  /^should  give*'  is 
understood  before  this  part :— "  With  the  recitation  of  the  five 
prayers  ;*'  for,  gift  is  indicated  in  the  prayer  commencing— r"  Let 
him  receive  a  male'  from ^  ai;i  intelligent  person." — Dat.  Mim., 
Sec>.  V,  pai-a.  ll     '  ''  ' 

(^h)  The    rfflection    of   q  son,"]     The   resem.blauce    of  a  son ;  Explanation 
and  that  is  the  capacity  tp  have  sprung  from    [the  adopter]  him- 
self,   through  ^n   appoint'iAent  {to  raise  issue  on  another's  wife], 
and    so   forlh ;  as^  [is   the   case]   of  the  son  of  a  brother,  a  near 
or  distant  kinsman^' and  se  forth.-^/^tc^.y  §  IG'. 

(h)  Reflection  of  a  «on.]     The   resemblance  of  a   son,  .or   in  Explanation. 
other  words,  the  capacity  to  have  been  begotten   by  the  adopter, 

through  dppoiutmeut  and'ko' forthl— l>Ai.  Ch.,  Sect.  II,  §  8. 

//     .        J  .  ■ 

Accordingly,   the   brother,  'pate^tial  and  maternal  uncles.   Exposition. 
the4aught^rfs  son  and  that  of  tbesisjber,  are   excluded;   for 
they  bear  not  resemblance   to  a  soji.-^iJa^. -J^/m.,  Sect.  V, 

para-  17...    ;,';_.;.      /    .\.   .  '  •,.  /" 

(i)  The  meaning  of  the  text  is  this  :    Where   the   relation   of    Exposition, 
the   couple,    that   is,  of  the  Uride  and  bridegroom,  bears  analogy  , 

to  that  0^  father  or  mother,  if  the  bridegroom  be,  as  it  were, 
father  of  the  bride,  or  the  bride  atand  in  the  light  of  the 
mother,  to  the  bridegroom,  such  a  marriage  is  a  prohibited 
connection. — 76^2.,  §19.':  ^  ... 

f'j^  The 'mearfidg  is  :,^  With   such   seven   incantations    having  Explanation, 
ofiered  seven  burnt  offerings  of  milk  and  butdi — iiwJ.,  §  22. 

(k)  Half  even  of  his  dominion,']     The  produce  for   one  year  Exposition, 
of  his  dominion ;    for   a   text   of  Vtiddha  Qoutama   recites,  - 
"  Let  him  proffer  the  profit,  arisiiag  from  lialf  of  his   dominion 
received  in  one  year.     Aiid,  this  is  In  respect  of  one  of  the  royal 
tribe.— iW<^.,  §  28. 

(IJ  Pieces:\      Three    hutidred  stamped   coins   (ndnaJca),   and   Exposition, 
this  must  be  understood  to  nieau  of  gold,  silver  or  copper,    with 
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reference  to  the  estate  of  the  kulividual,  being  superior,  mid- 
dUng  or  inferior,  respectively;  on  account  of  the  text  of 
Vriddha  Goutama  : — "Let  him  proffer  three  hundred  pieces  iu 
gold,  or  in  silver,  or  iu  copper,  according  as  his  condition  may 
be  superior  or  otherwise." — DaL  Mim.,  Sect  V,  para.  28. 

fm)  The  whole  of  his  property.  That  is,  the  amount 
earned  by  the  labor  of  one  year ;  for  the  expression. — "  Re- 
ceived in  one  year,"*  is  not  special,  and  there  is  this  prohibition  : 
"  If  oflfspring  exist,  the  whole  of  the  property  must  not  be  given." 
Ibid.,  para.  30. 

Form    OP      Vriddha  Goutama  propounds  a  special  rule  : — "  Let   him 
n^e  of  adop- ^|i3Q   cause  to  be  offered,  as  burnt  offerings,   a   hundred 
ed   by^rtc^  oblations  of  milk,  with  liquid  butter,   contemplating  in    his 
dha  QooTAMA.  mind,   as  the  object,  the  lord  of  created  beings,  vi^ith  recit- 
ation of  the  prayer — '  Prajdpate  Natwadefdm,  &c.'  ^'--^Dat 
Mim.,  Sect.  V,  para.  23.— i)a^  CA.,  Sect.  II,  para  10. 

Form  or  Vashishtha  propounds  another  mode  : — ''  A  person,  being 
™<xi«^^op-  about  to  adopt  a  son,  should  take  an  unremote  kin8maQ,t 
STSTvash-  ^^  ^^^  °®*^  relation  of  a  kinsman ;  having  convened  his 
I8HTHA.  kindred  and  announced  his  intention  to  the  king(n),  i^id  hav- 

ing offered  a  burnt  offering,  with  recitation  of  the  prayers  (o) 
denominated  '  Vydkriti/  in  the  middle  of  his  dwelling  (»)/' 
Dat.  Mint.,  Sect.  V,  §  31.—  DaL  Ch.,  Sect.  II,  §  11. 

EzplaxiAtion.  (n)  *' Kindred^**]  The  kindred  of  himself,  his  father  aiid 
mother.  "  The  king."]  The  chief  of  the  village.  "  Dwelling."] 
His  house.— Z>a<.  Mim.,  Sect.'iV,  §  83. 

Ezplaiiation.  (<>)  '  ^'^^^  recitation  of  prayers,  &c.']  On  conclusion  of  the 
*  4?y<'^'bhdga*  sacraments,  havmg  offered  with  fire,  four  obla- 
tions with  recitation  of  the  prayers,  denominated  *  TydhrM 
severally  and  collectively.     Such  is  the  meaning. — Ibid,,  §  34. 

Form    or     BoudhJItawa  propounds  a  particular  rule  for  the  followeos 
mode  of  adop-  of  the    ToUtivi  portion  of  the  Vedat : — ''  We  are  about  to 
^°P~P?"'*^-  explain  the  mode  for  the  adoption  of  a  son,— 'One  i^bout   to 
HixAHA.    ^^  adopt,   produces  two  pieties  of  cloth,  a  pair  of  ear-rings,  a 
ring,  a  priest  thoroughly  read  in  the  V^da^^  a  bunch  of  sixty* 
four  stems  of  the  kxi^  grass,  and  fuel  of  the  PamaX  tree. 
Then  having  invited  kinsmen  (p)  into  the  middle  *ot  the 
dwelling,  and  having  made  a  representation  to  the  king  (q)  ; 
having   sat  down   by  the   direction  of  a  Brdhmana  fr),  in 
the  assembly,  or  in  the  middle  of  bis  house;  having  caused 
to    be    eicljttmed, — *  Auspicious    day !   benediction  !    pros- 
perity ! ;  having  performed  the  rites,  commencing  with  tha 

.  *  Oocurriog  in  the  parage  of  Vriddha  Qoutama,  cited  in  the  preceding 

r  Thia  hMbeen  ezfiluned.  See  Dal.  Uim.  Sect  II,  §  16 :  a«<<,  page  824. 
X  Butea  frondota. 
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recitation  of  the  prayer — *  Yad-deva-yajana^  down  to  the 
placing  of  the  yessels  for  water ;  having  advanced  before 
the  giver,  let  him  thus  beg :  *  Give  me  this  son/  The  other 
replies^  '  I  give/  He  receives  the  child  (and  says)^  '  I 
receive  thee,  for  the  sake  of  religious  duty :  I  adopt  thee 
for  ofEspring/  Then  having  adorned  him  with  clothes^ 
and  ear-rings,  and  ring :  having  performed  the  investi- 
tare  and  other  ceremoniiJs  down  to  the  kindling  of  a  flame 
of  fire;  having  dressed  the  oblations^  he  offers  a  burnt 
offering.  After  having  recited  the  incantation  in  the  first 
chapter  of  the  (Yajur)  Veda,  commencing, — '  Yasttod 
hridd-kirind  man^amdnh^'^wiih  the  recitation  of  the  sacri- 
ficial prayer, '  Yasmai  ki>am  sukrite  jdtaveda,*  &c.,— he  ofEers 
a  burnt  offering.  Next,  having  performed  the  burnt 
sacraments,  where  the  prayers  denominated  *  Vj/dhinii* 
are  recited :  and  that  designated  ^  Swishti-krit/  with  other 
ceremonials,  being  completed,  down  to  the  bestowing  of 
an  excellent  cow,  he  presents  the  fee  [saying,  yours  are] ' 
these  two  cloths,  the  ear-rings,  and  the  ring,  likewise.''-— 
Dat.  Mim.,  Sect.  V,  §  42.—J)ai.  Ch.,  Sect.  II,  4  16, 

fp)  "  Kinsmen.**^     The  kinsmen   of   the   father  and   mother,  Ezplanation* 
*'  RelatiouB."] — Sapindas.     The   inviting  of  these  is  for  the  sake 
of  witnessing.— Z>a<,  CA.,  Sect.  II,  §  6. 

(q)  "  The  king"  here  signifies  the  chief  of  the  village,  for  the  Explanation. 
text  of  tVridifha  GouTLMk  recites, — "  Having  invited  all  kinsmen 
and  the  chief  of  the  village  also." — Dot,  Mim^  Sect.  V,  §  6. 

*'  If  the  king  be  at  a  distance,  (he  should    thus  venerate)   Exposition, 
the  chief  of  the  village, — for  a  text  recites, — ''  Having  united 
all  kinsmen,  and  the  chief  of  the   village   also.'' — Dat,  Ch,^ 
Sect.  II,  para,  4. 

(r)     Brdhimxna$,  ]      The  plurality   meant  by  this   word,  is  Explanation, 
restricted   to   three. — The  venerating  of  Brdhmanas  with  a  view 
to  their  asking  (the  child  in  adoption). — Ibid, 

Of  the  forms  or  modes  of  adoption  above  given,   the   one  Remark, 
propounded   by   Vashishtha    has    been  cited  in  the  MitcLk- 
sJiard,  Vira-mitrodaya  and  other  works,  besides  those  solely 
on  adoption.  (1) 


Annotations. 


(1)  iiegarding  the  mode  of  adoption,  a  text  of  Vashishtha  is 
usually  cited.  This  enjoins,  that,  the  party  proceeding  to  adopt, 
should  previously  give  notice  to  the  ruliug  power  (Bdjd),  and  after 
having  invited  kinsmen,  should  complete  the  adoption,  by  the  ob- 
servance of  the  prescribed   solemnities,  viz,,  a  burnt  sacrifice,  and 
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The  subjoined  fortn  or  mode  of  adoptioh,  dedaced  from  the 
texts  of  the  sages,  as  well  as  from  Commentaries  and 
Digests  of  writers  of  great  enainetice,  more  iBspecially  from 
the  Dattaka'didhiti,  and  appended  to  the  Cpmmentaries  on 
the  Dattaka-mimAnsd  and  Dattaka^chandrikd,  is  generally  in 
use: — 

The  form  or  The  adopter,  having  fasted  on  the  day  previous  to  that  of 
J?^®  enendr  ^^P^i^^>  *"^  ^^  ^^^  following  di^y  having  performed  the 
inuae.  ,^  ^ daily  religious  duties,  and' put  on  (tjiro)  Hngs.  wrought  in 
Kusha  (1)  g^ass,  performed  the  Achamana  (2),  invoked 
Vishnu  (3)  by  uttering  his  name,. worshipped  NAray'Ana  (4), 
with  perfume  and  flowers,  and  uttered  the  word  '' Swaiii" 
(5),  shall  three  times  repeat,  in  the  hearing  of  the  persons 
attending  the  ceremony,  these  words  : — ''  Say  ye,  (this  i^)  an 
auspicious  day  for  this  act  of  adopting  .a  son  to  be  p^formed. 

•  Then  having  uttered  "  i§M7a«<t^'  and  ^  Riddhi,  (prosperity) 
and  repeated  "  Swasti  na  Indrah/*  Sec,,  he  must  make  t]be 
Sankalpa,  (6); — ''To-day  of  such  and   sucl^  ^a   baonth  and 


Annotations. 


the  recitation  of  the  ^r^scribed  prayers.  The  forms  propounded  at 
greater  length,  by  Shodnaka,  Vnddha  Goutama,  Boudhayana 
and  other  primitive  writers,  essentially  coaforiu  '  with  this  of 
Vashishtha.  The  former  provide  for  the  attendance  ok  Brdh- 
manasy  and  an  officiatiDg  priest  to  demand  the  son  'to  he  given.— 
The  expression  '  Rdjd'  has  been  explained  by  commentators  to  sig- 
nify the  chief  of  the  towu  or  village.  They  se^m  however  agreed, 
that,  the  notice  enjoined,  and  the  invitation  of  kinsmen,  are  no 
legal  essentials  to  the  validity  of  the  adoption,  heing  merely  intend- 
ed to  give  greater  publicity  to  the  act,  and  to  obviate  litigation,  and 
doubt,  regarding  the  '  right  of  success^n.— ^Sutherland's  Synopsis, 
Head  Third.  '  ' 


1.  A  epeoiefl  of  g^raas  ( Poacyn(miroide$, )  held  so  saci^ed  by  the'  Hind&fl 
that  their  hands  are  thought  to  be  pure  while  they  touch  some  of  it^  and  no 
religious  ritu  is  perfect  without  it.' 

2.  The  act  of  washing  the  mouth  by  repeating  a  mantra  as  a  religions 
ceremony. 

3.  The  second  deity  in  the  trinity  of  the  ffindHt,  whose  function  it  is  to 
preserve  the  universe. 

i.  The  name  of  Vishnu  considered  as  the  deity  who  existed  befere  all 
worlds  and  moved  On  the  waters  of  creation. 

5.  A  benedictory  term, — May  good  attend  you  J    Amen  ! 

6.  A  resolution  to  perform  a  religious  ceremony  ;  a  religio«s  vow; 
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lunar  date,  I,  Sri  (proper  name)  Deva-sharmd  (7),  of  such 
and  such  gotrd  (8),  by  reason  of  being  destitute  of  issue 
(male),  as  well  as  to  propitiate  Almighty  God  by  liquidatino^ 
the  debts  Sue  to  ancestors,  also  to  be  delivered  from  the  hell  • 
(called)  '  Puf  (9),  and  also  to  continue  my  own  lineage, 
will  receive  a  son  in  adoption  according  to  tlie  ordinances  of 
the  holy  sages  Mand,  VkiSaspati,  Vashishtha,  Shounaka, 
ParAsara,  and  the  rest,  and  according  to  the  branch  of 
the  Veda  which  I  follow/'  Having  made  this  Sankalpa, 
and  worshipped  the  Guru  (spiritual  guide),  he  shall 
constitute  Brakmanaa,  bis  representatives,  to  officiate  in  the 
cetemony- 

Next  the  Brdhmana  constituted  as  Aehdryi/a,  having 
purified  the  altar  with  five  Gavj/as  (10),  removed  the  impedi- 
ments, and  purified  himself,  shall  properly  place  the  ghatas 
(earthen  vessels  full  of  water),  and  according  to  his  ability 
worship  Ganksha  (11),  and  the  rest,  the  planets,  and  Dik- 
pdlas  (12),  PbajApati,  and  Vishnu,  and  having  placed 
(consecrated)  the  fire,  and  made  the  Charu  (13),  according 
to  his  branch  of  the  Veda,  he  shall  place  (the  latter)  at  his 
left  side. 

After  that,  the  adopter,  inviting  his  friends  and  relations, 
representing  to  the  sovereign  (14),  and  going  before  the 
giver  in  the  assembly,  shall  ask  thus  : — "  Give  the  son."  The 
giver,  having  repeated  five  w^n<ra«  (15)-^^'  Yo-yajnena,''  &c., 
diall  say,  ''  I  give,"  and  shall  give  the  .  boy.  And  the 
adopter  repeating  the  mantra — ^^  Devasya  tiod"  &c., — shall 
hold  him  by  both  hands,  and  say  :  "  I  receive  (adopt)  thee 
for  religious  duty ;  I  receive  thee  for  progeny  ;"  and  shall  once 
repeat  this : — **  Sprung  from  the  several  limbs,  especially 
from  the  breast,  thou,  my  soul,  art  called  son,    mayest   thou 

live  for  a  hundred  years  !" 

^ ^ I 

7.  The  general  surname  or  title  of  Brdhmana$  is  '*  Deva-sharmd"  or 
'^Skarmi  ;*'  that  of  KshcUHyas  is  **  £ai*ma"  and  that  of  VoUkyas  and  ShUdras 

8.    Se^  antCf  page  174,  175.  9.     See  rtn/e,  page  16.     • 

10.  Oatya  is  the  produce  of  a  cow  (go)  :— the  five  gavyas  are  milk,  curds, 
^lu€  or  clarified  butter,  cow -dung,  and  the  urine  of  a  cow. 

11.  OaN£6Ha  is  the  sou  of  Shiva  and  Durqa  :  he  is  the  God  of  wisdom 
and  remover  of  obstacles,  and  is  invoked  by  the  Hindfis  at  the  commence- 
ment of  each  undertaking.  By  the  term  *  and  the  rest*  is  meant-  the  class 
of  gods,  five  in  number,,  of  whom  Ganbsha  is  the  head. 

12.  The  gods  who  superintend  the  quarters  of  the  universe  :  there  are 
eight  of  tliem,  viz.y  one  at  each  of  the  cardinal  points,  and  four  at  the  inter- 
mediate oQes. 

13.  An  oblation  of  vegetable  food,  confined,  however,  to  bailey,  sesamum, 
^Mog  {Pha^tolM  mungo^  and  principally  to  rice  boiled  in  milk  and  clarified 
butter. 

14.  See  the  text  of  Vashishtha  and  the  interpretation  thereof,  page  350. 

15.  M(^ntra — a  text  of  the-  Vtda^  pur  ana  or  tantra,  a  mystical  verse  or 
incantatiocfe,  a  form  of  prayer,  a  formula  sacred  to  any  particular  deity. 

S— 1 
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Next,  the  adopter  having  offered  a  burnt-offering  with  these 
three  mantras  of  the  Rig-veda  : — 1,  *'  Yas-twd  hi*idd/^  &c.; 
2,  ''  Tubht/am-agne,"  &c. ;  S,  "  Somo-dadat/'  &c, ;  shall 
repeat  them  five  times. 

After  that,  the  giver  shall  repeat  this  mantra : — ''  Sprung 
from  the  several  limbs,  mayest  thou  live  for  a  hundred  years : 
belonging  to  a  different  gotra,  do  thou  be  good  to  me  and 
to  thyself."  Next  he  shall  say  to  the  adopter: — '^  Having 
legally  received  the  son  given  by  me  according  to  the  sacred 
law,  support  thou  him  as  thy  ourasa^*  according  to  justice 
and  the  oixlinance  of  the  law/' 

The  adopter  then,  having  repeated  this  {mantra) :— "  I 
anxiously  receive  thee,  as  I  ought  according  to  the  tenets  of 
religion,  for  religious  duty,  for  progeny,  for  the  preservation 
of  my  race :  having  ceased  to  belong  to  the  gotra  of  thy 
natural  father,  thou  belongest  to  my  gotra :  may  good  attend 
thee,  mayest  thou  be  always  happy,  and  live  long  \" — shall 
smell  the  head  of  the  child. 

Next,  having  adorned  the  son  with  apparel,  ear-rings,  &c., 
the  adopter  shall  deliver  him  up  to  his  wife,  if  he  have  one. 

After  that,  the  adopter,  having  advanced  with  the  son  to 
the  Achdnjya^  shall  seat  himself  before  the  fire  facing  the 
south.  And  the  Aclidryya  with  the  charu  already  prepared 
and  kept  ready,  shall  offer  a  hundred  homas-\  to  PrajApati 
by  repeating  the  mantra  '^  Prajdpate,''  &c.,  and  having 
finished  the  charu-homa,  he  shall  perform  the  wxilid'VydhrUi'' 
homa,  and  the  homa  to  the  creator  of  the  universe. 

Next,  be  shall  perform  with  Udumbaral  Samidh,§  a 
homa  to  Vishnu,  and  the  Tilajya-homa  to  the  deities  wor- 
shipped. 

After  that,  the  act  of  (adopting)  being  completed  by 
the  performance  of  the  rites  commencing  with  Shdtydyana 
(homa)  and  ending  with  the  singing  (called)  '  Vdma-devya* 
and  the  Tilaka,\\  the  act  of  giving  remuneration  {dakshind) 
shall  be  performed. 


*  See  ante,  pages  15  and  16. 

t  Homa,  an  oblation  to  fire,  a  burnt  offering  or  sacrifice. 

X  A  wild  fig,  Fieu»  ghmerata,  %  Sacrificial  fuel 

II  A  mark  (on  the  forehead),  made  with  the  ash  attached  to  SruWi  (aah- 
rake). 
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377-     Of  the  ceremouies  of  adoption,   the  gift,   vyavattkd. 
acceptance   and   oblation  to   fire  {homa),  are  essen- 
tially necessary,  without  which  the  filial  relation  is 
not  produced. 

Fidfi  Precedents,  page  565 — 570,  et  seq. 

It    is   therefore    established    that   the   filial   relation   of   Authorltj. 
adopted   sons    is   occasioned  only  by  the  (proper)  ceremonies. 
Of  gift,  acceptance^  a  burnt  sacrament  (homa),  and  so  forth, 
should   any   be   wanting,   the   filial    relation   even   fails. — 
Dal.  Mim.,  Sect.  V,  §  56. 

The  same  author  (Manu)  propounds  a  special  rule,  should  Authority, 
the  due  form  for  adoption  not  be  observed : — "  He  who 
adopt%ason  without  observing  the  rules  ordained  should 
make  him  a  participator  of  the  rights  of  marriage;  not  a 
sharer  of  the  wealth.'*  The  meaning  is,  the  marriage  only 
of  one  adopted,  without  the  form  for  adoption,  is  to  be  per- 
foraied ;  no  wealth  is  to  be  bestowed  on  him  :  on  the  contrary, 
in  such  case,  the  wife  and  the  rest  even  succeed  to  the 
estate  :  for,  without  the  observance  of  form,  his  filial  rela- 
tion is  not  produced. — DaL  Alim.,  Sect.  V,  §  45,  46. 

In  case  no  form,   as  propounded,   should    be   observed,    it   Authority, 
will  be  declared*   that  the  adopted  son -is  entitled  to  assets, 
suflScient  for  his  marriage.— />a^  CL,  Sect.  II,  §  17. 

378.    The   non-ohservance   of  any   of  the   un-   vyavatthd. 
essential  ceremonies, — such  as  representation  to  the 
^^Pg  (^idjd),  invitation  of  friends  or  kinsmen,   and 
^  forth, — does  not,  however,  render  the  adoption 
incomplete  or  in  valid,  t 


Annotations. 


377.  Should  a  son  be  adopted  without  the  observauce  of  the 
prescribed  form,  his  filial  relation  would  not  be  established,  but 
^e  would  be  entitled  to  assets  sufficient  to  defray  the  expense  of 
Ijis  marriage. — Sutherland's  Synopsis,  Head  Third. 

378.  The  expression  *  Rajd'  has  been  explained  by  commenta- 
tors to  signify  the  chief  of  the  town  or  village.  They  seem,  how- 
^ver,  agreed,  that  the  notice  enjoined  and  the  invitation  of  kinsmen 
^^  no  legal  essentials  to  the  validity  of  the  adoption,  being  merely 


•  In  Section  VI,  §  3. 
t  See  ante,  p*ge  348. 
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Authority. 


Authority. 


Remark. 


Jagan-natha  : — ''  He  who  means  to  adopt  a  son  must 
assemble  his  kinsmen/^  &c.  This  is  intended  to  show 
that  a  son  known  by  kinsmen  (to  have  been  adopted,)  shall 
take  the  inheritance  and  perform  the  shrdddha  and  the  like; 
and  they  shall  not  molest  him.  The  notice  given  to  the  king 
is  intended  for  the  same  purpose.— CofeJ.  Dig.,  Vol.  Ill, 
page  244. 

Notice  to  the  king  and  convocation  of  kinsmen  are  neces- 
sary for  a  seen  (or  secular)  purpose,  namely,  that  the  adop- 
ter's brothers  and  the  rest  may  know  the  name  and  class 
(of  the  child),  and  so  fortl),  after  thoroughly  investigat- 
ing (all  circumstances).  JPor  this  reason  (the  purpose  not 
being  indispensable),  affiliation  is  in  some  instances  vahd, 
even  without  this  unessential  part  (of  the  ceremojjy).— 
Ibid.,  p.  248. 

Jagan-natha  says  also  <hi8  : — "  The  (homa  or)  oblation  to 
fire  with  holy  words  from  the  Veda  is  an  unessential  part  of  the 
ceremony :  even  thougii  it  be  defective,  the  adoption  is 
nevertheless  valid  ;  for  no  one  admits  that  the  principal  object  is 
unattaiued  if  an  unessential  part  be  defective." — "  In  like 
manner,  should  the  oblation  to  fire  be  partly  omitted  iu 
consequence  of  inability  (to  complete  it),  the  adoption  is  some- 
times good  iu  law,  as  miirriage  and  the  like  are  valid  in  similar 
circumstances." — "  If  the  declared  inteution  be  expressed 
in  these  words,  *  I  give  him  to  .  you  as  a  sou,'  and  if  the 
accepter's  intention  be  thus  expressed,  *  I  take  him  as  a  son,*  he 
becomes  a  son  :  nothing  else  is  required.'  Since  no  one  has 
declared  that  filiation  is  null,  if  the  oblation  to  fire  with  holy 
words  from  the  Veda  be  omitted,  the  validity  of  adoption,  by 
gift  and  acceptance  only,  without  such  an  oblation,  is  fully 
proved  by  reasoning."— See  Coleh.  Dig.,  Vol.  Ill,  p.  244 — 248. 


Annotations. 

intended  to  give  greater  publicity  to  the  act  and  to  obviate  litiga- 
tion and  doubt  regarding  the  right  of  succession. — Sutherland's 
Synopsis,  Head  Third. 

Most  of  these  rules  are  general ;  they  are  not  all  imperative. 
The  notice  to  the  king  may  be  dispensed  with. — Colebrooke^ 
Remarks.    See  Stra.  H.  L.,  Vol.  II,  p.  64. 

As  to  notice  to  the  R6j6,  and  invitation  of  kinsmen,  they  are 
agreed  not  to  be  absolutely  necessary,  being  merely  intended  to  give 
greater  notoriety  to  the  thing,  so  as  to  obviate  doubt  regarding  the 
right  of  succession. — Stra.  H.  L.,  Vol.  I,  p.  83. 
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Mr.  Colebrooke  remarks : — "  As  to  oblutiou  to  fire,  the  cere- 
mony is  prescribed;  but  the  fact  of  its  celebration  may  be 
presumed  if  there  be  no  proof  to  the  contrary."  Then  he  relies 
upon  the  following  dictum  of  jAGAN-NiTHA  : — **  The  inadvertent 
omission  of  a  ceremony  would  not  invalidate  the  adoption." 
Again,  amongst  his  remarks  accompanying  his  letter  to  Sir 
Thomas  Strange,  the  learned  writer  observes  that  *the  un- 
intentional omission  of  some  part  of  them  by  the  adopter  would 
hanlly  invalidate  adoption,  though  the  wilful  omission  of  tho 
whole  by  him  might  have  that  effect ;  since  tlie  performance  of 
the  ceremony  of  tonsure  or  other  rite  in  the  family  of  the 
adopter  is  indispensable  to  the  completion  of  the  adoption.' — 
See  Sti-a,  H.  L.,  Vol.  II,  pp.  106  and  130. 

Sir  Thomas  Strange,  on  the  autliority  of  jAOAN-NiTHA, 
Messrs.  Colebrooke,  Sutherland,  and  Ellis,  observes :  **  There 
must  be  gift  and  acceptance  manifested  by  some  oyert  act.  Be- 
yond this,  legally  speaking,  it  does  not  appear  that  any  thing  is 
absolutely  necessary.  And  even  with  regard  to  the  sacrifice  to 
fire,  important  as  it  may  be  deemed  in  a  spiritual  point  of  view, 
it  is  so  with  regard  to  a  Brdhmana  only  :  according  to  the  constant 
distinction  in  the  texts  and  glosses,  upon  matters  of  ritual  obser- 
Tauce,  between  Brdhmanas  and  other  classes ;  it  being  by  the  for- 
mer only  that  the  Datta-hon^a,  with  holy  texts  from  the  Veda^  can 
properly  be  performed.  The  other  classes,  and  particularly  the 
Skddra,  upon  this  and  other  like  occasions,  perform  an  imitation 
of  it,  with  texts  frohi  the  Purdnas,  And,  even  with  regard  to 
the  Brdhmanas,  admitting  their  conception  in  favor  of  its  spiri- 
tual benefit,  it  by  no  means  follows  that  it  is  essential  to  the 
efficacy  of  the  rite  for  civil  putposes,  but  the  contrary  is  to  be 
inferred ;  and  the  conclusion  is,  that  its  validity,  for  these, 
consists  generally  in  the  consent  of  the  necessary  parties,  the 
adopter  having  at  the  time  no  male  issue,  and  the  child  to  be 
received  being  within  the  legal  age,  and  not  being  either  an  only, 
or  the  eldest,  son  of  the  giver,  the  prescribed  ceremonies  not 
being  essential."*— Stra.  H.  L.,  Vol.  I,  pp.  95,  96. 

The  first  part  of  Jagan-nAtha's   opinion,    namely, — **  that  the       J  a  o  a  n- 
oblation   to   fire  (homa)  is  an  unessential  part  of  the  ceremony  nItha's     opi- 
of  adoption"— appears  to  be  inaccumte.     In  the  first  place,  it   is  ^^^^  refuted. 
to   be   seen  whether  or  not  adoption  is  eM6n<ia%  a  religious  act; 
if  religious,  it  could   not   take  place   without   the   performance 
of  the   religious  rites  prescribed  for  the  same,  more  specially  the 
lioma  or  oblation  to  fire,  which  is  one  of  the    three   essentials   of 
adoption.     That  adoption  in  general  (whence  a  ShildraU  adoption 
also)  is  essentially  a  religious  act  has  not  only  been  ordained   by 
our  legislators   and   authors   of  Commentaries  and  Digests,  but 
has  also  been  acknowledged  by  the   highest  judicial    authorities. 


But  see  ante,  pagea  317—354  and  especially  page  305r 
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as  will  be  evident  from  the  annexed  foot  notes.*     Further,  when 
it  is  explicitly  laid  down  in  the  DoMaka-mimdnsd  and  other  works 
of  paramount  authority,  that  the  filial  relation  of  a  boy    adopted 
without  the  observance  of  the  homa  and   other  rites   fails  to 
accrue,  and  the  boy  so  adopted  does  not   inherit    the    adopter's 
property,   then   the  homa  and  other  necessary  rites  cannot,  upon 
the  mere  saying   of  Jaoa.n-nAtha,   a   modern  compiler   (whose 
compilation  has  been  justly  characterised  as  the  best  law  book  for 
counsel  and  the  worst  for  a  judge, )t  be  unessential   parts  of  an 
adoption,   neither  can   the  adoption   be   complete   without  the 
observence  of  the  same.     (See  arUe,  pp.  247 — 255.)      His  other 
opinion,  namely, — **  Should  the  oblation  to  fire  be  partly  omitted 
in  consequence  of  inability,  the  adoption   is  sometimes   good  in 
law,"  seems  not  to  be  correct  in  every  respect,  inasmuch  as,  of  the 
several  homos,  only  the  Vdma-devya  (which   is   a  supplementary 
one)  can  be  dispensed  with  :  save  and  except  that,  no  other  homa 
necessary  in  adoption,  can  be  wholly  or  partly   omitted   without 
leaving  the   adoption   incomplete.     Then   as  to  his  opinion  last 
quoted, — namely,  **  If  the  intention  of  giving  and  receiving  be 
expressed  in   the  terms :  '  I   give   him  to  you  as  a  son,'  *  I  take 
him  as  a  son,'  he  becomes  a  son  ;  nothing  else  is  required  :  since 
no  one   has  declared  that  filiation  is  null,  if  the  oblation  to  fire 
be  omitted," — it  is  to  be  observed  that,  it   has  been  conclusively 
laid   down  in  the  Dattaka-mimansd  and  intimated  in  the  DaUaka 
chandrikd,  which  are  paramount  authorities  on   the   subjeet  of 
adoption  and  are  followed  in  practice  in  preference  to  all  others, 
that — *of  gift,  acceptance,  burnt  sacrifice  {homaj,  and  so  forth, 
should  any  be  wanting,  the  filial  relation  an&  even  the  heritable 
right  fail't    Consequently,  the  assertion  that — *No  one  has  de- 
clfu-ed   that  filiation  is  null  if  the  oblation  to  fire  be  omitted' — 
is  contrary  to  fact.  Besides,  adoption  is  permitted  on  the  principle 
that  the  adopted  son  is  born  again  in  the  family  of  bis  adopting 
father,  and  this  regeneration  can  only  take   place   by  the  perfor- 
mance  of  the  religious   rites    ordained   for  the  purpose:  thus 
xnuch     is    manifest    from    the    following  dicta     of    his    own: 
"  Birth  caused  by  male   seed   and  uterine  blood  is  one  groui»d 
of  filiation  ;  the  second  birth,  by  investiture  or  other  ceremonies, 
is  equally  a  good  ground  of  filiation,  by  whomsoever  performed. 
"When   he  who   has  procreated  a  son  gives  him  to  another,  and 
that  child  is  bom  again  h/  the  rites  of  initiation,   then  his  rela- 

•  It  may  be  the  duty  of  a  Court  of  Justice  administering  the  Hindd  law 
to  consider  the  religious  duty  of  adopting  a  son  as  the  essential  foundation 
of  the  law  of  adoption,  and  the  eflfect  of  an  adoption  upon  the  devolution 
of  property  as  a  mere  legal  consequence. — Part  of  the  Privy  Council  De<»- 
sion  in  Sri  Virada  Pratapa  v.  Sri  Brojo  KisJioro  Patta  i^.— See  Fyai«ww»- 
chandrikd f  Vol.  II,  Part  ii,  page  52. 

It  is  to  be  remembered  that  the  institution  of  adoption,  as  it  ®^* 
amonjc  the  Hindis,  is  essentialiy  a  religious  institution.  It  originated  chiefly, 
if  not  wholly,  from  motives  of  religion,  and  an  act  of  adoption  is,  *<>  aj'  UJ" 
tents  and  purposes,*  a  religious  a<?(.— Part  of  the  decision  of  the  C**^"rj 
High  Court  in  Rija  Ujmdra-ldl  My  v.  Mni  Bi-ahma-moyi.  See  Vj/avaffM' 
chandiikd.  Vol.  II,  part  ii,  page  128, 

t  See  the  Preface.  t  See  ani€f  page  355. 
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tioii  to  the  giver  ceases,  and  a  relation  to  the  adopter  commences: 
this  birth  cannot  afterwards  become  null  by  his  erroneously 
reverting  to  his  original  family."  (See  Caleb.  Dig.,  Vol.  II, 
pp.  149,  150.)  Furthermore,  had  the  mere  gift  and  acceptance 
lieen  sufficient  to  establish  the  relation  of  the  adopted  as  son  to 
the  adopter,  then  the  non-performance  of  his  initiatory  cere- 
monies by  the  adopter  would  not  have  rendered  him  a  slave.* 
An  adoption  therefore  is  complete  and  valid  not  merely  by  gift 
and  acceptance,  hiU  by  the  performance  of  the  necessary  lites,  pre- 
ceded by  a  formal  gift  and  acceptance  with  recitation  of  mantras,f 
should  any  of  them  be  wanting,  the  filial  relation  must  also  be 
wanting,  as  has  been  justly  concluded  in  the  Dattaka-mimdnsd.X 
Thus  jAOAN-KiTHA's  dicta  that,  save  and  except  gift  and  accep- 
tance nothing  else  is  required  (for  the  validity  of  an  adoption), 
are  quite  erroneous,  and  as  such,  they  cannot  be  followed  in  op- 
position to  the  doctrine  laid  down  in  those  two  works,  which  ai*e 
of  paramount  authority  on  adoption. 

The  above  is  also  applicable  to  Mr.  Colebrooke's  remarks, 
which  are  founded  principally  upon  those  of  JAOAN-NiiHA's. 
It  would  seem  that,  at  the  time  of  writing  them,  the  passages 
ooBtained  in  the  Dattakormimdnsd  and  Dattaka-chandtikd  did  not 
ooGur  to  the  mind  of  Mr.  Oolebrooke,  as  otherwise  he  would  not 
have  followed  Jaoan-nAtha  in  preference  to  those  paramount 
authorities. 

After  this,  it  is  unnecessary  to  criticise  the  remarks  of  Sir 
Thomtis  Strange.  .  The  only  one  to  be  taken  notice  of  is,  that 
he  says  :  "  The  datta-homa  with  the  holy  texts  of  the  Vedas  cau 
only  be  performed  by  the  Brdhmanas :  the  other  classes,  parti- 
cularly the  Simdras,  itpon  this,  like  other  occasions,  perform 
an  imitation  of  it  from  the  Purdnas"  But  although  no  other 
class  than  that  of  Brdhmanas  are  allowed  personally  to  perform 
the  homos  and  other  rites  by  repeating  the  holy  words  f^om  the 
Vedas,  yet  all  those  classes  can,  and  do  usually,  employ  Brdhmanas 
to  officiate  for  them  in  the  performance  of  such  rites  (see 
arUe,  p.  353).  Moreover,  according  to  the  Dharmashdstra^  it 
being  necessary  for  the  inferior  classes  also  to  perform  the 
homa  like  the  Brdhmanas^  even  the  Sf^Hdras  are,  for  comple- 
tion of  the  religious  ceremonies  of  great  consequence, 
(as  adoption  and  the  like,)  directed  to  have  the  homa  per- 
formed by  Brdhmanas,  as  is  evident  from  the  fjjlowing  passage 
of  the  battaka-nimoya :  **  Vashishtha — *  Nor  let  a  woman 
give  or  accept  a  son,  unless  with  the  assent  of  her  lord. 
A  person,  being  about  to  adopt  a  son,  should  receive  him, 
having  convened  (his)  kinsmen,  announced  (his  intention)  to 
the  king,  and  having  ofifered  a  burnt  offering  hom^  with  recitation 
of  prayers  (denominated)  Vydhriti  in  the  middle  of  his  dwel- 
ling.'— Here  it  being  intimated  that  a  woman  may  give  or  accept 
(a  son),  and  that  homa  should  be  performed  in  the  adoption  of 
a  son,   let  it   be  known  that  there  is  no  impropriety  in  her  per- 

•  See  ante  p.  331.  t  See  unU,  pp.  847—855.        X  See  ante,  p.  355. 
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forming  the  lioma  through  BrdhmanaSj  just  as  (she  does)  when 
confipleting  a  voluntary  religious  ceremony  (vrcUaJ,  nr.d  so 
forth; — *a  ShUdra  also  should  act  in  like  manner.*"  (1)  By  the 
assertion  *  a  Shudra  also  should  act  in  like  manner,*  the  Kshatri- 
yas  and  Voishyas  are  dfoHiori  entitled  to  perform  the  homa 
through  Brdhmanas,  as  is  actually  done  hy  thera. 

After  giving  the  above  interpretation  of  the  text  of  Vashishtha^ 
the  author  of  the  Dattaha-nimoyoL  indiscriminately  for  all  the 
tribes,  not  excepting  even  the  Brdhmanas,  gives  his  own  opiuiou 
by  saying — "  Adoption  of  a  son  is  also  valid  even  without  the 
performance  of  the  burnt  sacrifice  (homa)  and  other  parts  (of 
the  ceremony),  but  invalid  without  tonsure  and  other  initiatory 
rites  (being  performed  in  the  family  of  the  adoptei*)."*  But 
this,  being,  as  it  is,  contrary  to  the  ordinance  of  the  holy  sages 
as  well  as  to  the  doctrine  of  the  paramount  authorities  on  the 
subject  (the  JDaUaka-mimdnsd,  and  Hkiltaka-chandrikd),  more  espe* 
oially  contmry  to  the  invariable  practice  of  good  persons,  a 
practice  founded  upon  the  ordinances  of  our  religion,  must  be  dis- 
regarded as  of  no  weight. 

Vyavcaihd,  379.  If  the  initiatory  rites,  which,  regard  being 
had  to  the  adoptee's  age,  ought  to  have  been  per- 
formed upon  him  before  his  adoption,  were  not 
performed  by  the  natural  father,  they  are  to  be 
performed  by"  the  adopter,  as  otherwise  the  filial 
relation  will  fail. 


Annotations. 


(1)  Accordingly,  Sir  William  Macnaghten  has  very  properly 
written  that— *  According  to  the  authorities  which  are  followed 
in  Bengal;  and  Benares,  a  woman  is  competent,  after  the  death  of 
her  husband,  to  adopt  a  son,  provided  he  gave  her  permission  to 
do  80  during  his  life-time  ;  and  according  to  the  law  of  the  Wes- 
tern Provinces,  with  the  sanction  of  the  husband's  kindred,  after 
his  death  >  these  authorities  contending  that  although  a  woman 
cannot  of  herself  perform  the  ceremonies  requisite  to  adop- 
tion, yet  that  there  is  no  objection  to  her  calliog  in  the  assistance 
of  learned  Brahmins,  as  is  practised  hy  Sh6dra8  on  similar  occa- 
«io»«.*— Macn.  H.  L.  Vol.  I.,  pp.  90—95. 

379.  Birth  caused  by  male  peed  and  uterine  blood  is  one  ground 
of  filiation  ;  the  second  birth,  by  investiture  and  other  ceremonies, 
is  equally  a  ground  of  filiation,  by  whomsoever  perfonnid.    'When 

*  See  DalUnka'Shiromani,  Sans.,  pp.  138,  U9. 
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If,  however,  the  initiatory  rites,  which  should  have  taken  Authority. 
pkee  previonsly,  have  not  been  performed  by  the  natural 
father,  they  are,  in  that  case,  to  be  completed  by  the  adopter 
even,  on  aceonnt  of  the  indispensable  necessity  of  removing 
the  taint  of  the  seed  and  womb,  and  for  the  sake  of  preserv- 
ing the  order^  presmbed  for  the  performance  of  the  rites  in 
question. — Dot,  Ch.,  Sect.  II,  §  2£. 

Although  sprung  from  the  seed  of  another,  sons  given,  Authontj. 
and  the  rest,  Tvhen  duly  initiated  under  his  own  family  name 
(that  is  by  the  adopter,  according  to  the  form  prescribed  by 
his  own  code,  under  the  family  name  of  himself,)  into  the 
different  rites,  commencing  with  that  for  a  male  born,  then 
become  sons  to  the  adoptive  parent,  not  otherwise. — Dat. 
M{m.y  Chap.  I,  §  23. 

380.  Should  a  boy  be  adopted  after  his  tonsure,  ryara$ihd. 
then  according  to  all  authorities  the  adopter  must 

first  perform  the  sacrifice  for  male  issue  (j[)utre8hti)y 
and  afterwards  the  initiatory  rites  performable  sub- 
sequently to  the  tonsure,  that  is,  the  upanayana 
and  marriage  ceremonies  of  the  adopted.  And, — 

381.  Should  a  boy  who  is  above  five  years  of  age,   Vyava$thi, 
and  whose  tonsure  has  not  yet  been  performed,  be 
received  in  adoption,  his  filiation  must  be  com- 
pleted by  the  adopter  by  the  performance  of  ton- 

s^ire,  &c.,  preceded  by  putreshti,  or  sacrifice  for 
^iiale  issue. 


Annotations. 


^®  ^ho  has  procreated  a  sod,  gives  bim  to  another,  and  the  child  is 
horn  again  by  the  rites  of  initiation,  then  his  relation  to  the  giver 
<^8e8,  and  relation  to  the  adopter  commences.^  Coleb.  Dig., 
Vol.  Ill,  p.  149. 

^here  a  child  not  related  by  blood  is  to  be  adopted,  (as  may 
^  the  case  where  one  so  related  is  not  to  be  had,)  it  may  be  con- 
>iBtent  to  depend  for  the  confirmation  of  the  tie,  upon  the  perform- 
^ce  of  the  mitiatory  rites  in  the  adopting  family,  by  means  of 
vhich  the  adopted  is  considered  to  be  in  effect  bom  again,  thus 
doming  more  essentially  the  son  of  his  adopting  parent— Stra. 
H.L.,Vol.I,p.90. 

T-l 
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Authority.  And  accordingly,  since  extinction  of  relation  to  the  family 
[of  the  natural  father]  and  so  forth  is  shewn,  and  as  a  text 
recites, — "  Let  the  father  initiate  his  own  sons,''— the  initia- 
tory rites,  even  of  the  adoption,  which  are  yet  to  be  com- 
pleted subsequent  to  adoption,  are  to  be  performed  by  the 
adopter ;  but  those  already  performed  by  the  natural  father 
are  not  to  be  cancelled.  For,  any  argument  in  respect  to  the 
renewal  of  these  is  wanting ;  since  the  removal  of  the  taint 
of  the  seed  and  so  forth,  and  the  acquisition  of  priesthood, 
as  suggested  in  the  following  texts,  have  already  t^en  place. 
"  Thus  the  sin  produced  by  the  seed  and  womb  acquires 
expiation,  &c/'— 2)at.  CA.,  Sect.  II,  §  20. 

Authority,  '^  Sacrifice  for  male  issue. ^^ — Since  persons  of  the  first  three 
tribes  only  are  competent  to  perform  this,  by  such  persons 
the  filial  relation  must  be  completed,  through  the  rites  of 
tonsure,  and  the  rest,  preceded  by  a  sacrifice  for  male  issue. 
But  by  a  Sh'Adra  the  same  even  (is  produced)  through  the 
rite  of  marriage  alone.t — Dat.  Ch.,  Sect.  II,  §  32. 

Vyavasthd.  382.  A  Shudra'$  adoption  must  be  eflPected  or 
perfected  by  the  performance  of  his  marriage  cere- 
mony under  the  family-name  of  his  adopter,  t 

In  fact,  the  marriage  ceremony  of  adopted  sons  of  any 
class  or  caste  must  be  performed  under  their  respective 
family-names;  the  same  being  the  'last  of  all  the  initio 
atory  rites.f 


Marriage  is  the  only  sacrament  for  Skiidras* 
t  See  anttf  page  145. 


See  aiUey  page.  145. 
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EFFECTS  OF  APOPTION. 


SECTION  I. 

On  thb  Geneeal  effects  of  adomion. 

383-  An  absolutely  given  son  (shuddha-daHpika)  VvwmM. 
properly  adopted  by  the  performance  of  the  cere- 
monies performable  at  the  time  of,  and  the  initia- 
tory and  other  rites  performable  after,  his  adop- 
tion,* is  held  to  be  born  again  in  the  family  of 
his  adopter ;  and  the  effect  of  it  is,  that,  ceasing 
to  belong  to  the  race  or  general  family  (gotraj  of 
his  natural  father,  he  becomes  a  member  of  the 
family  of  his  adoptive  father,  represents  hid  legi- 
timately begotten  son  (ourasaj,  and  the  duties 
and  rights  of  the  ourasa  son  devolve  upon  him. 

Vide  Precedents,  pages  609 — 616,  et  seq. 

And  this  even  is  proper.  The  adopted  son,  as  substitute  Authority. 
for  the  real  legitimate  son,  being  the  agent  o£  rites  performed 
hj  a  legitimate  son,  it  follows  that  he  is  the  performer  of 
funei-al  repasts,  the  objects  of  which  are  the  manes  in  honor 
of  whom  the  legitimate  son  performs  such  repasts.  For, 
without  difference,  relation  to  the  father  and  other  sires  of 
the  adopter  obtains ;  in  the  same  manner,  as  relation  to  the 
general  family,  the  shdkhd  (or  branch  of  the  Veda),  the 
family  deity,  and  family  rules  of  that  person. — DaL  Mim,, 
Sect  VI,  para.  63. 


Annotations. 
383—385.  The  legally  adopted  dattakay  or  son  given,  in  all  cased) 
ifl  invested  with  every  filial  right  iu  respect  to  his  adoptive  father, 
of  whose  family  he  beciomes  a  member.  The  dattaka  adopted  son 
^^eases  to  have  auy  claim  to  the  family  or  estate,  and  is  incapable  of 
peiformiug  the  funeral  rites  of  his  natural  father,  except  where 
affiliated  as  a  dwydmushydyanaf  or  son  of  two  fathers.  The  adopt- 
^  son  oaunot  marry  any  kinswoman  related  to  his  (natural)  father 
aud  mother,  within  the  prohibited  number  of  degrees,  as  his  cod- 
«aiiguiueal  relation  endures ;  nor  can  the  son  of  two  fathers  marry 

*  See  anU,  p^es  847—362. 
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Vyavaithi.  384.  He  has  no  longer  a  connection  with  his 
natural  parents  and  their  families ;  and  the  reci- 
procal duties  (a)  and  rights  (6)  also  become  ex- 
tinct. 

(a)    By  *  duties*  is  here  meant  the  contracting  of  impurity, 
the  performance  of  obsequies,  and  so  forth. 

(h)    By  *  rights*  is  meant  the  title  to  inherit,  and  the  like. 

VyaroiUia.  386.  The  ouly  relation  which  still  subsists  is 
that  of  sapinda  by  the  body,  that  is,  through  con- 
sanguinity ;  and  it  is  on  account  of  the  existence 
of  this  relation  and  the  like  that  an  adopted  son. 
cannot  marry  in  the  families  of  his  natural 
parents.* 

Vide  Precedents,  page  609 — 615,  et  seq. 


Annotations, 
iu  the  general  family  of  either.  The  adopted  son  not  only  inherits 
of  his  adoptive  father,  bat  likewise,  lineally  and  collaterally,  of  the 
near  and  distant  kinsmen  of  that  person.  He  likewise  represents 
the  real  legitimate  son  in  relationship  to  his  adoptive  mother, 
whose  ancestry  are  his  maternal  grandsires.— Sutherland's  Synop- 
sis, Head  Foarth. 

The  adoption  being  once  completed,  the  son  adopted  loses  all 
claim  to  the  property  of  his  natural  family,  but  he  is  estranged 
from  his  own  family  partially  only.  For  the  purposes  of  marriage, 
mourning,  &c,  he  is  not  considered  in  the  light  of  a  stranger,  and 
the  prohibited  degrees  continue  in  full  force  as  if  he  had  never 
been  removed.  His  own  family  have  no  claim  whatever  to  any 
property  to  which  he  may  have  succeeded  ;  and  in  the  event  of  a 
son  so  adopted  having  succeeded  to  the  property  of  his  adoptiu^^ 
father  and  leaving  no  issue,  his  own  father  cannot  legally  claim  to 
inherit  from  him^  but  the  widow  of  his  adopting  father  will  succeed 
to  the  property.  He  becomes  (with  the  exception  above  noticed), 
to  all  intents  and  purposes,  a  member  of  the  family  of  his  adopting 
father,  and  he  succeeds  to  his  property  collaterally  as  well  as 
lineally.— Macn.  H.  L.,  Vol.  I,  pp.  69,  70. 

The  above  two  remarks  do  not  appear  to  be  correct  in  every  res- 
pect, since  in  impurity  also  the  dcUtaka  son  is  estranged  from  the 
family  of  his  natural  father  ;  and  he  is  prohibited  to  marry  ntft  only 

*  See  the  Chapter  on  Marriage,  anltt  page  153,  and  the  Section   treating 
of  the  Sapinda  relation,  post,  page  307. 
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Maku  : — A  given  son  must  never   claim   the   family   and  Authority, 
estate  of  his   natural   father.     The  funeral  cake  follows  the 
family  and   estate :  but   of  him   who   has   given   away   his 
son,  the  obsequies  fail. — Chap.  IX,  v,  142. 

It  is  declared  by  this  that,   through  the  extinction  of  his   Authority. 
filial  relation  from  gift  alone,  the  property  of  the  son  given, 
in  the  estate  of  the  giver,   ceases ;  and    his   relation    to   the 
family  of  that  person  is  annulled. — Dat.  Ch.,  Sect.  II,  §  19. 

But,  although,  by  the  text  of  Mantj  (above  quoted),  -^"^^o"*!- 
<5onnection  with  the  family  of  the  natural  parent  is  annulled^ 
ivhat  proof  is  there  as  to  the  connection  with  the  family  of 
the  adopter  being  established  ?  On  this  point  VrUiat  Manu 
declares — "  Sons  given,  purchased,  and  the  rest,  retain  the 
relation  of  sapinda  to  the  natural  father,  as  extending  to 
the  fifth  and  seventh  degrees ;  like  this,  their  general  fs^mily, 
(which  is)  also  that  of  their  adopter.'^  The  relation  as 
^sapinda  of  sons  given,  purchased,  and  the  rest,  to  the 
natural  parent,  continues  :  by  gift,  and  so  forth  even,  that 
does  not  fail ;  for,  by  reason  of  consisting  in  connection 
through  containing  portions  (of  the  natural  father),  it  is  not? 
possible  to  be  removed,  while  the  body  lasts.  By  this  it  is 
declared  that  the  relation  of  sapinda  in  question  is  the  con- 
isanguineal  connection  only,  and  not  connection  by  the  pinda 
or  funeral  cake  :  for,  that  this  latter  is  barred  is  shown  by 
this  passage — "  Of  him]  who  has  given  away  his  son,  the 
obsequies  fail.^'  Anticipating  a  question  as  to  the  extent 
of  this  relation  as  sapinda,  the  author  adds — ''  Extending 
to  the  fifth,  and  to  the  seventh,  degree,*  &c.'' — Dat.  Mim., 
Sect.  VI,  §  9,  10. 

Therefore,  not  being  otherwise  inferable,   the  relation  of  Authority. 
sapinda,   in  the   peculiar  family    [kula)    of  the  adopter,  as 
founded  only  on  express  texts  of  law,   must   be   admitted. 


Annotations. 


within  certain  degrees  in  the  family  of  his  natural  father,  but  totally 
in  that  ^o^ro.— See  the  Section  treating  of  Impurity  and  the  Chapter 
on  Marriage. 

Adoption  being  the  substitntion  for  a  son  begotten,  its  effect  is, 
by  transferring  the  adopted  from  his  own  family,  to  constitute  him 
son  to  the  adopter,  with  a  consequent  exchange  of  rights  and  duties. 
Of  these,  the  principal  are  the  right  of  succession  to  the  adopter 
on  the  one  hand,  and  the  correlative  duty  of  performing  for  him 
hia  last  obsequies  on  the  other.— Stnu,  H.  L.,  Vol.  I,  p.  85. 
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Thus  it  18  declared  : — '*  The  relation  of  sapinda  is  of  two 
descriptions :  through  consanguinity,  and  connection  by 
funeral  oblations.  Of  these^  the  relation  of  sapinda  arising 
from  consanguinity  being  obviously  barred  in  the  case  of 
the  adopted  son,  HemIdri  has  determined  the  relation  of 
sapinda,  of  sons  given^  and  the  rest,  in  the  family  of  the 
adoptive  father,  as  extending  only  to  the  third  degree.*-- 
Dat.  Mim.,  Sect.  VI,  §  iZ. 

Sapinda  by  The  relation  of  sapinda  by  consanguiuity  is  thus  described 
consanguinity  ia  the  Mitdkthard  :  "  The  relation  of  sapinda  is  by  the  con- 
deacribed.  jiectiou  with  (or  by  containing  a  portion  of)  the  same  body. 
Thus  the  son  having  sprung  from  the  body  of  his  father,  bears 
the  relation  of  sapinda  (through  consanguiuity)  with  his  fatlier; 
so  also  with  the  paternal  grandfather  and  the  rest,  since  there 
exists  consanguinity  between  him  and  them  through  the  father. 
In  like  manner,  having  sprung  from  the  body  of  the  mother, 
he  bears  the  relation  (of  sapinda)  to  her,  also  to  the  maternal 
grandfather  and  the  rest,  and  the  mother's  brother,  sister,  aud 
the  rest,  by  reason  of  consanguinity  through  the  mother;  so 
also  to  the  father's  brothers  and  sisters  and  the  rest  (by  reasou 
of  consanguinity  through  the  father :)  the  wife  commencing  to 
be  of  the  same  body  with  the  husband,  (bears  the  sapinda  re- 
lation to  the  husband) :  the  brother  and  brother's  wife  likewise 
commencing  reciprocally  to  be  of  the  same  body  are  sapindas 
by  reason  of  being  from  the  same  body.  Thus,  wherever  the 
word  *  sapinda*  is  (used),  there  consanguinity  must  be  known 
to  exist  directly  or  indirectly. t — Mitdkshard  A'cMra  Adhydya^ 
»Sans.  pp.  5,  6.     See  Pardsara-mddhava, 

The  sapinda  relation   by  connection   of  the   funeral  cake  is 
described  at  pages  102,  103,  q,  v. 

Vyaviuika.  386.  The  dwydmushydyana  (or  son  of  two 
fathers)  becoiaes  a  member  of  his  adopter's  family, 
continuing  at.  the  same  time  to  belong  to  the 
(gotra)  race  or  general  family  of  his  natural 
father ;  and  his  relation  with  the  family  of  his 
natural  mother  also  fully  subsists,  notwithstanding 


AnnotationB. 


386.  The  adopted  may  retain  filial  relation  to  his  natural  father, 
iu  which  case  he  is  called  dwydmushydtfana,  or  the  sou  of  two 
fathers.— Sutherland's  Synopsis,  Head  Fifth. 

•  See  the  Section  on  the  Sapinda  relation — post  p-  867. 
t  See  the  descriptiona  of  two  kinda  of  $apinda9^  anU,  pp.  103,  I0%r 
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the  creation  of  his  relation  with  the  family  of  his 
adoptive  mother  (a).*  ' 

(a)  Here  hy  ^  adoptive  mother' ia  TAest,nt  the  wife  o£  the  Adoptive 
adopter,  whether  or  not  she  joins  him  in  the  adoption  or  ^^^^  ^^ 
lidopts  a  son  by  his  authority ;  but  where  there  is  more  than 
one  wife,  there  she,  of  them,  who  joins  the  husband  in 
adopting  a  son,  or  adopts  one  under  his  permission,  is  really 
the  adoptive  mother ;  not  so  the  other  wife  or  wives  of  the 
Adopter,  because,  the  former  having  especially  received  the 
son  in  adoption,  and  thus  being  actually  the  adoptress  of 
that  son,  no  one  else  has  any  claim  to  be  his  adoptive 
mother,  but,  being  a  wife  of  his  adoptive  father,  can  only  be 
held  as  his  step-mother.  If,  however,  the  adopter  receive  a 
son  singly,^  and  not  in  conjunction  with  any  wife,  then 
all  of  his  wives  are  equally  the  adoptive  mothers  of  the 
adopted,  because  they,  having  commenced  to  be  of  the 
same  body  with  their  husbana,t  become,  as  a  matter  of 
coarse,  the  mothers  of  the  son  adopted  by  their  husband. 

387.     The  offspring  of  an  unity a-dtoydmushyd*  VyavoiM. 
yana,  however,   do   not   belong  to  the  two  gotras, 
but  only  to  the  gotra  of  his    (the  anitya-dwydmu- 
fihydycma^^)  natural  father.^ 


SECTION  II. 

On  the  Sapinda  Relation,  &c.§ 

388.  The  dattaka  being  the  substitute  for  the  Vyavmu. 
legitimately  begotten  son  (ourasa),  the  persons 
related  to  the  adopter  as  sapindas,  sakulyas,  eamd^ 
nodakasy  and  aagotras^^  bear  respectively  the  same 
relation  to  the  dattaka^  and  vice  versd ;  and  the 
father,  grandfather,  and  *  great-grandfather  of  his 
adoptive  mother  are  related  to  him  as  aapmdas^ 
and  so  is  he  to  them. 


*  See  the  AnnotatioDs  at  pp.  868,  864.        f  See  the  preceduig  page. 

:::  See  ante,  pages  840—847. 

%  See  the  descriptioDs  of  wpindat,  &c.,  at  pp.  102,  108,  and  pp.  865,  866. 
11  See  anU,  pages  174,  175. 
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Authority.  The  forefathers  of  the  adoptive  mother  only  are  also  the 
maternal  grandsires  of  sons  given^  and  the  r^t^  for  the  rule 
regarding  the  paternal,  is  equally  applicable  to  the  maternal^ 
grandsires  [of  the  adopted  sons]. — Dat.  Mim.,  Sect.  YI, 
para.  50. 


Authority* 


As  for  what  is  said  by  Hem Adri  that — *^  the  preeept  enjoin- 
ing the  performance  of  a  funeral  repast  in  honor  of  the 
maternal  grandfather^  refers  to  the  natural  maternal  grand' 
father'', — that  is  inaccurate ;  for  it  is  at  variance  with  the 
passage — "  Of  him  who  has  given  away  his  son,  the  obse- 
quies fail/'  Nor  is  the  capacity  of  the  maternal  grandsires  as 
givers  wanting;  for  by  reason  of  their  affording  their 
assent  to  the  gift  (as  appears  from  this  passage — ^'  Having 
convened  his  kindred,  fee") — they  also  are  parties  to  the 
same/'  Besides,  by  this  passage — "The  funeral  cake 
follows  the  family  and  estate"* — the  family  and  estate 
are  declared  to  be  the  cause  of  performing  the  funeral 
repast ;  and  the  estate  of  the  maternal  grandfather  also, 
like  that  of  the  father,  lapses  from  the  son  given.  His 
incapacity  to  perform  a  funeral  repast  in  honor  of  his  ori- 
ginal maternal  grandfather  is  properly  declared. — Ibid., 
para.  51. 

Accordingly,  HbmAdri  himself  not  bein^  satisfied  with 
that  [just  stated] ,  has  advanced  the  other  position  :— '*  In  the 
same  manner  as  for  the  secondary  father,  a  funeral  repast 
must  be  performed  in  honor  of  the  secondary  maternal 
grandfather  and  the  rest/' — Ibid.  §  52. 

389.  Where  the  son  adopted  was  not  originally 
a  sapinda^  in  that  case,  there  exists  between  him 
and  the  families  of  his  natural  parents,  only  the 
relation  of  aapinda  by  the  body  or  through  con- 
sanguinity, and  there  is  created  between  him  and 
the  families  of  his  adoptive  parents  the  relation  of 
sapinda  through  oblation  cakes,  f 

390.  In  the  case,  however,  of  an  adopted  son's 
yavoit  .  jjg^yjjjg  \)QQu   originally  a    sapinda,     his  sapinda 

relation   with  the  family   of  his   adoptive  lather 


Authority. 


Vyavaslhd, 


•  Manu,  Chapter  IX,  verse  142. 
+  The  word  'pinda'  signifiea  either  the  body  or  a  ball  of  rice,  Ac.,  pre- 
Bented  to  the  mana  of  the  deceased ;  the  word  sapinda  therefore  may 
deuote  either  one  coDBanguineally  related  or  one   connected  through  an 
oblation  of  such  funeral  hsSl  or  cake.    See  tmte,  pp.  102—103,  and  866. 
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is  through  consanguinity,  as  well  as  through  the 
oblation  cake  ;  that,  with  the  family  of  the  adop- 
tive mother,  is  through  the  oblation  cake,  and 
-with  the  family  of  the  natural  mother,  through 
consanguinity. 

391.  The  eapinda  reldition  of  Si  divydmuahydyana    yyavatthi, 
with  the  families   of  his   natural   parents,  is   both 
through  consanguinity  and  the  oblation  cake,   that 

with  the  family  of  his  adopter — in  the  case  of  his 
being  originally  a  sapinda, — is  of  both  descriptions, 
otherwise  through  the  oblation  cake;  and  that 
with  the  family  of  his  adoptive  mother,  in  either 
case,  is  through  the  oblation  cake. 

392.  The  relation  of  eapinda  by  the  body  or    r^avoMthd. 
through   consanguinity  extends    to    the    seventh 
degree  in  the  family  of  the  father,  and  to  the  fifth 
degree  in   the  family  of  the   mother  or  maternal 
grandfather.    (See  Marriage.) 

GouTAMA. — ^With    the     kinsmen,     on    the   side    of    the  Authority, 
father,  viz.,  the  procreator   {viji)  beyond  the  seventh  degree ; 
and  with  those  on  the  mother^s  side,  beyond  the   fifth,  &c. — 
Dat.  Mim.,  Sect,  iv,  §  11. 

Here  the  word  viji  (the  procreator)  is  nsed,  for  the  sake  of  Authority, 
comprehending  every  one,  even  the  natural  father  of  a  son 
given  and  so  forth ;  not  merely  the  natural  father  of  the  son 
of  the  wife  :  for,  a  text  of  Manu  declares — '^  As  for  these, 
denominated  from  the  context,  sons,  though  produced  from 
the  seed  {vija)  of  others,  they  are  (sons)  of  that  person 
from  whose  seed  they  severally  sprung,  and  of  no  other.''— 
They  are  sons  of  that  person.] — This  declaration^  that  they 
are  sons,  is  for  the  sake  of  propounding  the  connection  of 
sapinda  (by  the  body),  and  not  to  establish  filial  relation. — 
Vat.  Mim.,  Sect.,  VI,  §  11—13. 

393.  A  dattaha     son's    relation    of    sapinda    Vyavniu. 
through  the  oblation  cake   extends   to   three   de- 
grees,— the  ancestors,  who  eat  the  remnants  of  the 
oblations  wiped  oflf  with  husha  grass,  being   disap- 
pointed in   the  Pdrvana-ahrdddha   (a)   performed 

by  a  dattdka. 

(a)  Pdrvana-shrdddha  is  the  offering  of  a  double  set   of  obla-       Pdi^ana 
tious   at  the  parva, — viz.,  three  cakes  to  the   father,  paternal  «pl»inod' 
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gr&udfaiher,  and  great-grand fatber,  and  three  to  the  maierMl 
grandfather,  his  father  and  grandfather ;  apd  the  renmanis  of 
eaoh  set  to  the  three  remoter  ancestors  of  each  line. 

Parv    ex-      '' The  fourteenth  and   eighth   days  of  eaoh  half  lunar  montb, 
plained.  the   full   moou    and   new   moon,    also   the    time    of    the   snn'a 

entering  on  a  new  zodiacal  sign  :  these,  0  great  king,  are 
(called)  parvoi," —  Vishnu-purdna, 

Authority.  Of  the  absolutely  adopted  son,  the  relation  of  sapindei, 
in  the  family  of  the  adopter^  consisting  in  connection  hy 
funeral  oblations^  extends  to  three  dejipi^ee  :  in  the  famfly  of. 
the  natural  father,  arising  only  from  consanguinity,  it 
extends  to  seven  degrees. — Dat.  Mim.,  Sect.  VI,  §  S9. 

Authority.  KArshnAjini. — As  many  as  there  may  be  degrees  of 
forefathers,  with  so  many  their  own  forefathers,  let  sons 
given,  and  the  rest,  associate  the  deceased  in  order,  their 
sons  with  two  forefathers,  their  grandsons  with  {saonam) 
one,  [should  do]  the  same, — the  fourth  degree  is  excluded. 
Tliis  (relation  of  sapinda)  extends  to  three  degrees. — See 
But  CL,  Sect.  Ill,  §  19;  and  Dat,  Mim.,  Sect.  VI,  §  S3. 

Interpretation  This  is  the  meaning  of  the  text, — according  as  the  deceased 
adoptive  fathers  may  be  sons  legitimate,  adopted  (absolutely), 
or  of  two  fathers:  as  many  degrees  as  there  may  be  of 
forefatJiers,  three  or  six,  with  so  many,  let  sons  given, 
and  the  rest,  associate  them  ; — that  is,  connect  by  admixture 
of  funeral  cakes. — Of  the  cases  in  question,  where  the 
adoptive  fathers  are  real  legitimate  sons  (the  forefathers 
with  whom  tlieir  associatiou  is  to  be  made,)  are  tJiree,  viz^ 
the  father,  paternal  grandfather,  and  great-grandfather; 
wiieresons  adopted  absolutely,  three;  viz.,  their  ad<^tive 
father,  grandfather,  and  great-grandfather;  and  where 
sons  of  two  fathers,  six,  viz.,  their  natural  father  and  the 
other  two,  and  their  adoptive  father  and  the  other  two. 
And  thus  it  is  intimated  that  those,  who  are  the  revered 
objects,  contemplated  at  a  pdrvana  rite,  performed  by  the 
adopted  son  himself,  are  the  same  at  the  aapindi-karana 
ceremony  also,  celebrated,  for  the  adopted  son  by  his  own 
sen  :  and  the  sons  of  an  adopted  son  should  perform  his 
sapindt'karana  with  his  adopter  and  two  out  of  tlie  three 
forefathers  of  this  latter.  And,  in  the  same  manner,  the 
grandsons  of  the  adopted  son  should  perform  the  same,— 
that  is,  the  association  of  their  own  fathers, — by  admixture 
of  funeral  cakes  with  (for  ^  sama'  is  used  by  KArshvAjiki, 
in  the  sense  of  this  proposition)  the  adopted  son,  the 
adopter,  and  one  out  of  the  three  forefathers  of  that  person, 
vi^,,  the  father  oE  the  adopter.  The  fourth  degree  is  ex- 
cluded.—Do^.  Ch.  Sect.  Ill,  §  20— a^. 
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'•Tbi  iomf  given,  puroluised^  and  the  rest,  who  ate  adopted  Authority. 
tboee  of  his  own  general  family,  by  observance  of 
fiorms^  aeqaire  iDtrodnction  into  the  family  (of  the  adopter). 
Bui  the  selatioii  of  sapinda  is  not  included.'^  The 
meaning  is — sons  given^  and  the  rest^  though  adopted  from 
tiiose  of  his  own  general  family^  by  the  observance  of  forms 
only,  participate  in  the  family  (of  the  adopter).  But  the 
relation  of  sapinda  is  not  established  in  them :  and  such 
relation  not  obtaining  in  those  belonging  to  the  same  general 
family^  of  course  it  cannot  subsist  in  those  of  a  different 
general  family.  As  for  this  text  of  Vriddha  Goutama,  it  is 
prohibitory  of  the  relation  of  sapinda  extending  to  seven 
degrees,  which  might  be  inferred  from  analogy  to  the  real 
legitimate  son :  or,  it  bars  the  impurity  for  ten  days,  and 
80  fortbj  arising  from  the  relation  of  sapinda.  But,  it  does 
4ot  prohibit  totally  such  relation,  on  account  of  the  several 
texts,  before  cited.— Do/.  Ch„  Sect.  Ill,  §  26. 


394.  But  wherever  the  relation  of  sapinda  is 
said  to  extend  to  three  degrees,  there  the  same 
must  be  understood  to  be  applicable  to  the  cere- 
mcmj  of  sapindl'karana,  and  not  to  marriage,  in 
which  such  relation  extends  to  the  seventh  degree 
in  the  family  of  the  adoptive  fatlier,  as  well  as  in 
ijiat  of  the  natural  father,  and  to  the  fifth  degree 
ijL  the  family  of  the  adoptive  mother,  as  well  as  in 
that  of  tiie  natural  mother.^ 

TBbe  relation  of  sapinda  in  question  does  not  apply  to 
marriage,*  but  is  an  universal  relation,  of  that  denomination,, 
predefined  as  extending  to  the  seventh  degree  in  the  line  of* 
tile  father,  and  to  the  fifth  in  that  of  the  maternal  grand- 
fajbber.  Thus  there  is  no  inconsistency. — Dat.  Gh.,  Sect.  IV; 
para  9. 


V^avoithd, 


Authority. 


SECTION  III. 

On  Uncleanness  or  iMPintrry. 

396.    Between  an  ahsolute  adopted  son  (shuddha-     vyuwiM. 
ddttoRay  dmd  the  family  of  his  natural  fttther,  there 
is  no  reciprocal  impurity. 

V 

Next^  uncleanness  (on  occasions  of  birth  and  death)   in   Authority, 
respect  to  the  adopted  son,   is  determined.     That  is  not. 
reciprocal,   in   the   family   of  the  natural  father,  on  account 


^  9ee  onto,  pages  102, 108,  and  the  Section  on  Marriage. 
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of  the  text  of  Manu  :  ''  A  given  son  must  never  claim  the 
family,  and  the  estate  of  his  natural  father.  The  funeral 
oblation  follows  the  family  and  estate  :  but  of  him,  who  has 
given  away  his  son,  the  obsequies  fail/' — Dot.  Mim., 
Sect.  VIII,  para.  1. 

Autiioritj.  The  terms  '  funeral  oblation'  and  '  obsequies'  in  this  text 
are  inclusive  of  every  observance  in  honor  of  manes,  un- 
cleanness  and  so  forth ;  for  the  exclusion  of  the  family  and 
estate,  which  are  the  cause  of  presenting  the  funeral  obla- 
tion and  so  forth,  is  mentioned  :  and  it  is  a  restrictive  con- 
dition that  uncleanness,  which  is  spiritual,  precede  the 
presenting  of  the  funeral  oblation,  and  so  forth,  in  honor  of 
the  dead.— /Wrf.,  para.,  2. 

Authority.  Next,  the  impurity,  and  so  forth,  of  the  adopted  son  (on 
occasions  of  birth  and  death)  is  determined.  In  respect  to 
this  topic,  (it  is  to  be  observed,  that)  there  is  no  reciprocal 
impurity  of  the  absolute  adopted  son,  in  the  family  of  the 
natural  father ;  for,  relation  to  his  family,  and  the  presenting 
in  his  honor  funeral  oblations,  being  barred,  the  extinction 
of  unclean ness  is  an  obvious  consequence.  But  the  impurity 
of  the  dwydmushydyana  is  in  both  families. — Dot,  Ch., 
Sect.  IV,  para  1. 

Authority.  In  the  Brahma-purdna  (it  is  written)  :  ''  The  son  given, 
the  son  self-given,  the  son  made,  as  well  as  the  son  pur- 
chased, and  the  deserted  son,  who  are  always  to  be  cherished, 
belong  to  a  different  family,  present  distinct  oblations,  and 
perpetuate  a  different  lineage,  and  on  occasions  of  birth  and 
death,  become  impure  for  three  days/' — Dat.  Ch.,  Sect.  IV, 
para.,  2. 

Vpovatthd.  396.  There  is  reciprocal  impurity  for  three 
days  between  the  adopted  and  his  adopter's  family. 

ParIsara  : —On  occasions  of  birth  and  death,  impurity 
for  three  days  is  ordained  for  him,  who,  whether  of  a  different 
or  of  the  same  general  family,  by  the  will  (of  the  adopter), 
is  initiated  and  adopted. — Dot.  Ch,,  Sect.  IV,  §  3. 

Authority.  So  also,  excepting  the  legitimate  son,  on  the  death  and 
birth  of  the  son  of  the  wife  and  the  rest,  a  general  impurity, 
lasting  three  nights,  always  (a)  takes  place  in  every  tribe. — 
This  is  a  settled  point. — Ibid.,  §  4. 

(a  J  'Always.* — Subsequent  even  to  the  investiture  of  the  cha- 
racteristic thread. — Ibid.,  §  5. 

Authority.  As  the  relation  of  one,  though  of  the  same  general  family, 
to  the  family  of  his  adoptive  father,  is  attained  through  the 
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observance  of  form^  after  the  previous  extinction  of  relation 
to  the  family  of  his  natural  father ;  there  is  no  distinction 
between  an  adopted  son  of  a  different  general  family  (and 
one  of  the  same).  Therefore,  the  uncleanness  for  three 
days,  propounded  in  the  text  in  question  (indifferently  for 
either);  is  even  proper.— ifcirf.,  §  5. 

"The  son  given,  the  son  self-given,  the  son  made.  Remark, 
as  well  as  the  son  purchased,  and  the  deserted  son,  who 
are  always  to  be  cherished,  belong  to  a  different  family, 
present  distinct  oblations,  and  perpetuate  a  different  lineage, 
and  on  occasions  of  birth  and  death,  become  impure  for  three 
days/'  By  this  text  of  the  Brahma-purdna*  as  well  as  by  the 
foregoing  text  of  PabAsara,*  the  extent  of  impurity  in 
the  case  of  a  son  being  adopted  from  amongst  the  eapindas 
of  one's  own  gotra  not  having  been  defined,  the  greater 
part  of  the  Hindii  jurists  is  of  opinion  that  impurity,  in 
that  case,  is  to  extend  to  the  full  period.f 

This  opinion  seems  to  be  consistent  with  tha  intent  of  the  Remark, 
law,  because,  if  an  adopted  son  received  from  amongst  the 
sapindas  of  one's  own  gotra  remain  also  impure  for  three 
days,  then  what  is  the  difference  between  him  and  a  son  adopt- 
ed from  a  different  family ;  so  it  is  proper  to  distinguish 
him  from  the  other  dattakas  in  respect  of  impurity,  in  the 
same  manner,  as  by  reason  of  propinquity,  he  is  preferred  to 
others  in  respect  of  adoption. 

The  author  of  the  Dattaka-mimdnsd,  too,  appears  to  have 
implied  the  above  doctrine  from  the  following  passage  : — 
"  On  the  death  of  the  adopter,  the  uncleanliness  of  the 
adopted  son,  for  ten  days,  is  not  fit,  since  the  (general)  relation 
of  mpinda,  and  connection  by  the  identity  of  family,  asso- 
ciated together,  are  wanting  in  him/' — Dat.  Mim., 
Sect.  VIII,  para.  12. 

For  as  many  days  as  impurity  is  contracted  by  a  datlaka 
or  given  son,  on  the  death  of  a  particular  person,  for  so  many 
days  does  that  particular  person  contract  impurity  on  the 
death  of  the  dattaka :  such  is  also  the  case  with  the  dattaka^s 
son,  grandson,  and  the  rest.     This,  then,  is  the  sum  of  it : — 

The  offspring  of  a  dattaka  and  the  family  of  his  natural 
father  contract  no  impurity  on  the  birth  and  death  of  each 
other.     The  adopter,  his   father,   and   paternal  grandfather. 


*  Cited  in  the  last  page. 

f  The  fuU  period  of  impurity  is  as  propounded  in  the  following  text : — "A 
Br^hmana  becomes  free  from  impurity  after  ten  days ;  a  Kshatriya,  after 
twelTe  days ;  a  Voishjfa,  after  fifteen  days ;  and  a  ShUdrci,  after  one  month."— 
See  iVimoya-tmciAtt,  &o. 
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eontraet  imparity  for  three  days  on-  the  ckath  of  the  dcUtakm  f 
and  on  the  birth  and  death  of  his  son^  seu^s  soa^  aad  ttm 
rest :  so  also  do  the  daitaka,  and  the  rest,  on  the  death  of 
those  ancestors^  and  on  the  birth  and  death  of  their  o£E* 
spring.  There  is  impurity  for  one  day  on  the  death  of  the 
sakulyas  from  the  adopter's  paternal  great-graDc^thei:  to 
the  tenth  degree''^  ascendant,  and  on  the  birth  and  death  of 
their  offspring:  the  impurity  contracted  on  the  birth  and 
death  (as  the  case  may  be)  of  the  samdnodakaa*  and 
sa-gotras^  is  removed  immediately  after  bathing.  The  fe- 
males of  both  sides  contract  impurity  for  the  same  period 
as  the  males  in  the  same  degree  of  affinity. 

VynrasM.  39^7-  The  dwydmushydycma,  or  son  of  two* 
fathers  contracts  impurity  in  both  families  : — bis 
impurity  extends  to  tbe  full  period  on  the  birth  and 
death  of  a  member  of  the  family  of  his  natural 
father  ;  and  for  three  days  on  the  birth  and  death 
of  one  belonging  to  the  family  of  his  adopter  (of 
a  different  gotra  and  family). 


SECTION  l¥. 

On  SnuiDDHAS^t  &c. 

The  adopted  son,  as  substitute  for  the  real  legitimate  son 
(ourdsa)^  being  the  agent  of  rites  performed  by  a  legiti- 
mate son  ^  it  follows  that  he  is  the  performer  of  funec^ 
repasts,  the  objects  of  which  are  the  manes f  in  honor  o£ 
whom  a  l^itimate  son  performs  such  repasts.  For,^ 
without  difference,  relation  to  the  father  and  other  sires  o£ 
the  adopter  obtains;  in  the  same  manner  as  rdation  to  the 
general  family,  the  ahdkhd,  the  family'^deity,  and  family- 
rules,  of  that  person. — Dat.  Mim.y  Sect.  VI,  §.  5^. 

vyava^h^.  33^  rpj^^  adopted  SOU  is  to  perform  the  adopter's 
funeral  obsequies,  the  sixteen  shrdddhas,  commen'- 
cing  with  the  first  and  ending  with  the  Sapindi^ 
karana^X  t^®  Ekoddiahta^  shrdddha,  and  the  Fdr^ 
vana\\  shrdddha^  &o. 

*  See  ante,  pages  102,  103. 

t  Shr&ddha  is  an  offering  nude  to  the  manti  of  a  deceased  ancestor  or 
other  person  at  appoiutod  times* 

t  See  post,  page  877. 

'   §-  An  offering  made  to  the  manet  of  a  single  anceetor  or  deceased  perMik 

II  See  anU,  pages  869,  370. 


Digitized  by 


Google 


OK  ADOmoN. 


37B 


•  Mahit:— A   son   of   any  description   must  be  anxionBly     Autliority. 
«^pted  by  a  mftn  destitTvte  of  male  issue,  for  the'  sake  oJE 
the  funeral  cake,   water,  and  solemn  rites,  and  for  the  cele- 
brity of  bis  name,— See  Dixt.  Ch,  Sect.,  I.,  §  3. 

399.  But,    although    the  son    given   be  first    yyavoithi, 
adopted,  jet  a  legitimate  son  existing,   the   farmer 

as  not  oompetent  to  officiate  in  the  sixteen  funeral 
nepasts  (ehrdddhas)  ending  with  the  mpindU 
karana. — Dat.  Ch.,  Sect  III.,  §  1. 

Eor  Mb  snperiority  in  rank  is  barrad  by  Disvala  ^who  Atttharitj. 
say»):  ''A  real  legitimate  son  being  subsequently  born, 
superiority  of  rank  from  age  does  not  vest  in  tbem.^^  And 
h  text  of  Yajnavalkya  recites  :  "  Amongst  these,  the  next 
in  order  is  heir,  and  presents  funeral  oblations,  on  failure  of 
fche  preoeding/^-5-i^ttf . 

400.  But,   on   the   aniversary   of    the   day    of  Vyavanhd,  • 
death,   the  daitaka  c^n  perform  only  the  JSkod- 

4iihta  skrddd^j^  aad  not  the  Pdrvana,*  which 
should  fee  performed  by  the  tmrasa  son. 


Authority* 


Thus  JAtSkarna:  ''Annually  (a),  let  the  son  of  the 
vJEe^  and  legitimate  son,  perfomi  (obseqnies)  according  to 
theP&*ta«ia form  :  the  other  ten  sonS'sfaouId  perform  a  rita 
dadicated  to  a  mugle  person/^  'The  other  ten/J — The  son 
gi?eo,  and  the  rest. — Vai.  Ch.,  Sect.  Ill,  §  %,  3.  Dat.  Ilirtu, 
Sect.  IX^  para.  2. 

Therefore,  this  is  the  accurate  exposition  of  the  law, —  Exposition, 
that,  on  the  anniversary  of  the  day  of  death,  in  honor  of 
the  father  and  mother,  a  pdrvana  funeral  repast  only  should 
be  performed  by  the  legitimate  son  (ourasa)  :  by  the  others 
tthe  son  given  and  Ihe  rest,)  merely  one  consecrated  to  a 
suigle  ancestor. — Deft,  iiim.y  Sect.  IX,  ^  6. 

f4i)  •'Annually' — From   this  general'  mode   of  expression,   al-   Authority, 
though  the  monthly  (cmidvasyd)  and   the  other  periodical   fa* 
neral  repasts  be  inferrible,  that  only  on   the   ainiiversaiy  of  the 
day  of  death  is  meant.     For  the  terms  — *  the  anniversary  of  the 
day  of  death' — are  expressly  used  in  this  text  oft 

ParIsaha  : — "(A  funeral  repast),  by  the  legitimate  Authority 
son,  for  a  father,  who  has  departed  this  life,  on  all  occasions, 
is  in  honor  of  three  ancestors  :  that  by  those  belonging  to 
ttfieka-gotra,  or  more  than  one  family  (b),  is  the  rite  conse- 
crated to  a  single  person,  on  the  anniversary  of  the  day  of 
death.''— Dflf.  Mint.,  Sect.  IX,  §  2,— Dat.  Ch.,  Sect.  Ill,  §  5. 


•  See  omle,  pp.  869,  ^70,  %n. 


t  DaU^a-mimAnBiL,  Sect.  IX,  §  2. 
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Explanation.       (h)  'By    those     belonging    to   more    than     one    fftmilj/]^* 
Meaning  those   belonging   to   two  families. — Dot.  Ch.,  Sect  HI, 
•  para.  5. 

Vyavauki.  401*  The  giveii  son  {dattaka)  is  to  perform  also 
the  shrdddha,  S&c.,  of  his  adoptive  mother. 

Authoritj.  Bat  the  absolutely  adopted  son  presents  oblations  to  the 
father,  and  the  other  ancestors,  of  his  adoptive  mother  only ; 
for  he  is  capable  of  performing  the  faneral  rites  of  that 
mother  only. — Dot.  Ch.,  Sect.  Ill,  §  17. 


Vyavoithd, 


Beaton. 


402.  A  dtoydmushydyana^  as  a  legitimately 
begotten  son  {ourasa)^  is  to  perform  the  shrdddhaa 
and  other  rites,  in  honor  of  his  natural  parents, 
their  ancestors  and  relations,  and,  as  a  given  son 
{dattaka),  in  honor  of  his  adoptive  parents,  their 
ancestors  and  relations. 

Becaose,  his  rights  and  claims  to  the  families  of  his  natural 
parents  are  still  the  same  as  before,  and  those  to  the  famiUes 
of  his  adoptive  parents  are  only  as  of  a  son  given.— See 
ante,  page  340. 

Vyavaiuhi.  403-  But,  if  the  adoptivc  father  died  first,  (the 
son)  should  preswit  the  oblation  (first)  to  him ;  if 
the  natural  father,  then  to  the  natural  father; 
should  both  have  died  (at  once),  then  let  him 
present  first  to  the  natural  father,  and  last  to  the 
adoptive. — JDat.  Ch.,  Sect.  Ill,  §  14. 

Vpavaithi-  404.  The  dattaka  son  is  also  to  perform  the 
(other)  acts  or  duties  prescribed  in  the  (particular) 
branch  of  the  Vedas  followed  by  his  adopter. 

Authority.  "  Sprung  from  one  following  a  different  shakhd  (or  branch 
of  the  Vedas) ,  the  given  son,  even  when  invested  with  the 
characteristic  thread,  under  the  family-name  of  (the  man) 
himself  I  according  to  the  form  prescribed  by  his  peculiar 
ehdkhd,   becomes  a  participant  of  the  duties  of  such  slidkhd 


Annotations. 


401.  He  (the  adopted  son)  likewise  represents  the  real  legitiroata 
son,  in  relationship  to  his  adoptive  mother,  whose  ancestry  are  bis 
maternal  grandsires.->Satherland's  Synopsis,  Hbau  Foueth. 
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{twa'Shdkha''bhdky* — VashishthA;  That  dutj^,  in  wLich 
his  peculiar  (that  is^  the  adopter^s)  ah&khd  prevails^  is  a  daty 
of  such  shdkhd;  in  this  he  shares^  or  is  a  participant^  &p. 
Sach  rite  only  as  is  prescribed  by  the  ahdkha  of  the  adopter 
most  be  performed  by  him.  This  is  the  meaning. — Vat. 
Mim.,  Sect.  VI,  §  49. 


406.     In  performing  the  8apmdi-harana{d)  of  yyavattu. 
his  adoptive  father,  the  adopted  son  must  connect 
him   by  admixture   of  funeral  cakes,  that  is,  asso- 
ciate him  with  his  (the  adopter's)  father,  paternal 
grandfather  and  great-grandfather. 

{d)  Sapindirkarana  o^  sapindana  is  the  rite  of  associating  EzplaQatiou. 
the  deceased  with  the  manes  of  the  departed  ancestors  by 
admixture  of  pindaa,  (oblation-balls,  or  cakes  of  rice,  dra.)  It 
shonld  strictly  take  place  on  the  anniversary  of  the  day  of 
death  ;  but  in  case  of  the  deceased  leaving  un  only  son,  or  no 
BOti,  it  may  also  be  performed  at  any  time  within  one  year  from 
tiie  deceased's  death  after  the  performance  of  the  fourteen 
monthly  skrdddhas  called  mdsikas. 

Whatever  person,  at  any  time,  performs  the  ceremony  of  Authority. 
Mprndi'karana  for  any  one,  he  does  the  same  with  three 
forefathers  only  of  that  individual ; — by  this  (which  is  the 
meaning  of  what  preceded  the  passage  cited)  the  exclusion  of 
the  fourth  degree  is  established.  The  propounding  of  the 
same  position,  (by  the  passage  in  question,  in  conformity 
with  the  rule  of  logic, — ''  a  position  having  been  established, 
its  re-introduction  is  for  the  sake  of  a  peremptory  rule,'' — is 
meant  to  bar  the  relation  as  sapinda  (to  the  adopted  son) 
of  those,  who  (in  the  case  of  a  real  legitimate  son)  would 
have  partaken  of  the  wipings  of  the  oblations ;  by  reason 
of  their  being  precluded  therefrom  (in  the  present  case) . 
The  author  declares  this  very  position  (in  subjoining)  '  this :' 
that  is,  '  this  relation  of  sapinda*  (extends  to  the  third 
d^ree^).-— And  thus,  the  general  relation  of  aapinda,  extend- 
ing to  the  seventh  degree,  which  is  propounded  in  the 
Maisya^purdna,  in  the  text  subjoined,  is  barred  by  the  special 
rule  in  question  : — '^  The  fourth  and  the  rest  in  ascent  are  the 
partakers  of  wipings,  the  father  and  the  others  participate 
in  oblations  of  food,  the  seventh  presents  the  same. — The 
relation,  by  oblations  of  food,  of  these  extends  to  the 
seventh  degree.''*— Da^  Ck.,  Sect.  Ill,  §  22,  23. 


*  See  arUCf  pages  102, 103. 
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rvafoHH.  jj^QQ^  Where  the  adopter  himself  is  a  dwydmush- 
pdyana,  his  sapindUkarana  is  to  be  performed  with 
both  of  his  (natural  and  adoptive)  fathers,  and 
their  fathers  and  grandfathers. 

Authority.  EAnsHNAnNi : — '^  As  many  degrees  of  forefathers  as  there 
may  be,  with  so  many  their  own  forefathers,  let  sons  given, 
and  the  rest,  associate  the  deceased/' — Cited  in  Dat  Ch,, 
Sect.  Ill,  §  19;  and  Dat  Mim.,  Sect.  VI,  §  33. 

Vyavoithd.  407.  The  dioydmushydyana  is  to  perform  the 
sapindi'karana  of  his  natural  father  with  the  father, 
paternal  grandfather  and  great-grandfather  of 
such  father ;  and  that  of  his  adopter,  with  such  of 
his  three  ancestors. 


Vyavoithd. 


Authority. 


Vyavatthd. 


Anthoritj. 


408«  Where  the  adopter  or  natural  father  is 
himself  a  dwydmushydyana^  or  both  are  so,  there 
the  dwydmtishydyana  son  is  to  perform  the  aapindU 
karana  with  two  sets  of  ancestors  of  such  father 
or  fathers. 

KinSHNijiNi:— As  many  as  there  may  be  degrees  of 
forefathers,  with  so  many  their  own  fathers,  let  sons  given, 
and  the  rest  associate  the  deceased. — Cited  in  Dat.  Ch,, 
Sect.  Ill,  para.  19  and  Dat.  Alim,,  Sect.  VI,  §  33. 

409.  The  8apind{'karana  of  the  adoptive  mo- 
ther is,  however,  to  be  performed  with  her  husband 
alone. 

Thus  Garga  : — "  The  oblation  cakes  of  the  fathers,  (i  €., 
the  grandfather  and  great-grandfather,)  being  covered  with 
ktisha  grass,  the  sapindUkarana  of  the  female,  (i.  e.,  mother) 
IS  to  be  performed  with  her  husband  alone ;  since  she,  after 
death,  has  become  one  and  the  same  pei-son  (with  her  hus- 
band)/' *'The  sapindi'harana  of  a  woman  is  to  be  per- 
formed with  her  own  husband ;  since  her  union  with  (the 
person  of  J  her  husband  is  efPected  by  charu,*  mantra,^ 
dhuti,X  and  vrata"§ — Nhmoya-sindhu. 


•  See  antCy  page  353. 

+  A  particular  text  or  texts  of  the    Veda,   with  the  repetition  whereof 
religious  rites  are  performed. 

X  A  burut  sacrifice,  an  oblatiou  to  fire. 

§  A  vow,  a  voluutary  religious  observauce  or  imposition  of  penanc€  ur 
austerity* 
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410.     But  if  tbe  father  be  alive,  the  mother*s  ^y^t^wt^^. 
Bapindi-Jearana  is  to  be  performed  with  the  paternal 
grandmother ;  if  she  also  happen  to  be  alive,  then 
it  is  to  be  performed  with  the  great-grandmother. 

Laghu  H Amt a  :—"  He  (husband)  hQ\r\g  in  ease,  the  sons     -A.uthority. 
are  to  perform  it   (the   sapindi-karana)    with  the  paternal 
grandmother.    She  (the  motlier's  mother-in-law)  being  alive, 
it  must  be  (performed)    with   her  mother-in-law/' — Shrdd* 
dha-tattwa. 

It  is  declared  that,  during  the  existence  of  (a  woman's)   Authority, 
mother-in-law,    (it    should    be    performed)   with   her   (the 
latter' s)  mother-in-law,  not  with  the  woman's  father-in-law. 
In  some  instances,  that  also  has  been  intimated. — Ibid. 

411.  In  the  pdrvana*  shrdddha  performed  by  a  Vyavasthd. 
dattaka  son,  the  ancestors,  who  enjoy  the  oblation 
food  wiped  off  on  a  kusha  grass,  being  deprived 
thereof, t  only  the  oblation  cakes  are  to  be  offered 
to  the  adoptive  father,  his  father  and  grandfather : 
and  the  same  are  participated  in  respectively  by 
their  wives. 


Vyavoiihi. 


Authority. 


412.  On  the  same  occasion  the  dattaka  should 
also  perform  the  pdrvana'^  shrdddha  of  the  father, 
grandfather  and  great-grandfather  of  his  adoptive 
mother, — ^whereby  the  pdrvana  shrdddha  of  his 
maternal  grandmother,  great-grandmother,  'and 
great-great-grandmother  will  also  be  performed. 

It  is  intimated,  that  those  who  are  the  revered  objects, 
contemplated  at  a  pdrvana  rite,  performed  by  the  adopted 
son  himself,  are  the  same  at  the  sapindi-karana  ceremony 
also,  celebrated  for  the  adopted  son  by  his  own  son. — Dat. 
CA.,  Sect.  Ill,  §  n. 

"  Where  the  paternal  sires  are  honored,  there  certainly  are  Authority, 
the  maternal." — Ibid.,  §  16. 

Commencing  with  the  father  of  the  mother,  three  are  Authority, 
considered  maternal  grandsires. — ^'  Let  the  sons  of  daughters 
perform,  for  these,  funeral  oblations,  as  for  the  father."-^- 
MARfcHi.  By  ordaining  (in  this  text,)  funeral  oblations  in 
honor  of  three  maternal  grandsires,  the  pdrvana  or  double 
rite  only  is   inferred.     From   the   expression — '^  as   for   the 


•  See  ante,  pages  869,  370. 


t  See  post,  page  877. 
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father/'— an  option  o£  perfonnin^,  for  the  maternal  grand- 
sirep  also^  obsequieB  in  the  form  of  pdrvana  or  ekoddishta* 
is  not  obtained  ;  for^  the  sentence  in  question  is  meant  to  en- 
join the  absolute  necessity  of  the  performance  of  obseqoiesi 
in  honor  of  the  maternal  grandfather. — Dat.  Mim,,  Sect.  IXj 
paras.^  4^  5. 

Authority.  But,  the  absolutely  adopted  son  presents  oblations  to  the 
father,  and  the  other  ancestors,  of  his  adoptive  mother  only, 
for  he  is  capable  of  performing  the  funeral  rites  of  that 
mother  only.— I>a^  CA.,  Sect.  Ill,  §  17. 

Authority.  SAtAtapa  : — After  the  first  annual  obsequies  by  the 
sapindas,  whatever  is  given  at  the  monthli/  rites  to  ances- 
tors (6),  by  the  son  of  the  deceased,  his  mother  has  a  share 
of  the  benefit :  this  is  a  settled  rule  in  all  systems  of  reli- 
gious and  civil  duties.— (7oZe&.  Dig.,  Vol.  Ill,  p.  598. 

Explanation,  (t)  The  word  ^ancestors'  (literally  Others)  implies  three 
paternal  and  three  materual  sires, — namely,  the  father  and  the 
rest,  and  the  materual  grandfather  aud  so  forth  ;  and  the  word 
'  mother'  indicates  three  female  ancestors  ascendiug  from  the 
mother,  and  three  other  female  ancestors  ascending  from  the 
maternal  grandmother.— See  Idem. 


Authority. 


Authority. 


Vyava$iM» 


Except  on  the  day  of  death,  no  separate  oblations  should 
be  pi*esented  to  women ;  since  it  is  said  that  they  enjoy  the 
oblation  cakes  presented  to  their  husbands.-^  £/iivaAa- 
tattwa, 

A  mother  tastes  with  her  husband  the  funeral  repast,  con- 
sisting of  oblations  to  the  manee ;  and  the  paternal  grand- 
mother, with  her  husband  ;  and  the  paternal  great-grand- 
mother, with  her's. — Da.  Bhi.,  Chap.  XI,  Sect,  vi,  §  3. 

413.  Should  the  adopter  have  many  wives,  then 
the  adopted  is  to  perform  the  pdrvana  ahrdddha 
in  honor  of  the  father  and  two  other  ancestors  of 
that  wife  alone  hy  whom  he  was  received  in  adop- 
tion. 

The  forefathers  of  the  adoptive  mother  only  are  also  the 
maternal  grandsires  of  sons  given,  and  the  rest :  for,  the 
rule  regarding  the  paternal,  is  equally  applicable  to  the 
maternal  grandsires  (of  adopted  sons). — DoU.  JUitn,, 
Sect.  VI,  §  50. 

Authority.         As  for  what  is  said  by  HfiMiDRi,  that  the  precept  enjoin- 
ing the  performance  of  a  funeral  repast,* in  honor  of  the 

*  See  ante,  page  374  note. 


Authority. 
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Remark. 


maternal  grandfather,  refers  to  the  natural  grandfather; 
that  is  inaccurate;  for,  it  is  at  variance  with  the  passage,— 
'*0f  him  who  has  given  away  his  son,  the  obsequies  fail/' 
Nor  is  the  capacity  of  the  maternal  grandsires,  as  givers, 
wanting :  for,  by  reason  of  their  affording  their  assent  to 
the  gift,  (as  appears  from  this  passage, — "  having  convened 
his  kindred,  &c.,)''  they  also  are  parties  to  the  same.  Be- 
sides, by  this  passage, — '^the  funeral  cake  follows  the 
family  and  estate'' — the  family  and  estate  are  declared  to 
be  the  cause  of  performing  the  funeral  repast;  and  the 
estate  of  the  maternal  grandfather  also,  like  that  of  the 
father,  lapses  from  the  son  given.  His  incapacity  to  per- 
form the  funeral  repast,  in  honor  of  his  original  maternal 
grandfather,  is  properly  declared. — Accordingly,  HemAdri 
himself,  from  not  being  satisfied  with  that  (just  stated)  has 
advanced  the  other  position  :  '^  In  the  same  manner,  as  for 
the  secondary  father,  a  funeral  repast  must  be  performed  in 
honor  of  tlie  secondary  maternal  gi-andfather  and  the  rest«''— 
Dot.  Him.,  Sect  VI,  §  51,  6:^. 

Besides,  the  mother's  right  having  become  extinct  through 
the  gift  made  by  the  father,  d/oi'tiori,  the  right  of  the  ma- 
ternal grandfather  and  the  rest  must  cease  to  exist  through 
the  gift  by  the  mother. 

414.  lA  bowever,  he  was  received  by  none  of  Vyavaaihd. 
them,  either  in  conjunction  with,  or  under  the 
authority  of,  her  husband,  but  by  the  husband 
alone,  then  the  adopted  is  to  perform  the  pdrvana 
shrdddha  in  honor  of  the  ancestors  of  all  such 
wires  of  the  adopter. 

Because,  the  husband's  act  of  adopting  a  son  renders      Reason. 
them  all  adoptive  mothers  of  that  son.* 

The  mother  being  subject  to  the  power  of  her  husband.  Authority. 
her  property  is  divested  by  his  gift :  but  it  is  not  so  in  the 
case  of  wealth  obtained  through  favor  or  the  like,  because, 
there  is  no  subjection  in  respect  of  such  property.  Thus, 
if  a  son  be  adopted  by  the  husband,  the  wife  has  a  secon- 
dary claim  to  that  child,  because  property  is  common  to 
the  married  pair ;  and  the  line  of  the  maternal  grandfather 
is  the  ancestry  of  the  adopter's  father-in-law. — Coleb.  Dig., 
Vol.  Ill,  p.  261. 

If  a  son  be  adopted  by  a  man  married  to  two   wives,  he  Authority. 
would  have  two  maternal  grandfathers,  and  would  claim  as 

•  See  ante,  page  808. 
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maternal  ancestry  both  their  lines  of  forefathers.  Thia 
fieeming  difficulty  is  thus  reconciled  :  although  there  be  two 
sets  of  maternal  ancestors^  they  should  be  jointly  considered 
as  manes  of  ancestors,  and  they  should  be  thus  named  ia 
performing  the  shrdddha,  ^  such  a  one,  maternal  grandfather 
sprung  from  such  a  primitive  stock ;  such  a  one,  maternal 
grandfather  sprung  from  such  a  primitive  stock,  to  thee  {to 
each  of  you)  this  (funeral  cake  is  offered),  and  so  forth,'  as 
is  done  by  the  son  of  the  wife  considered  as  a  soa  of  two 
fathers.— CoZei.  Dig.,  Vol.  Ill,  p.  453. 

Remarks.         Jagan-nItha  does  also  say : — '*  In  the  double  set  of  oblations, 
it  is  indispensably  necessary   that  the   son   should   perform   the 
shrdddha   for  the  paternal   lino  ;  not  for  the  line  of  his  maternal 
grandfather  :  but  it  is  simply  reprehensible  in  one  who   performs 
the  shrdddha  for   the   paternal  ancestors,  not  to  perform  it  also 
for  the  maternal  grandfather  and   his   progenitors ;  consequeutly, 
since   the  shrdddlia  may   be   performed   without    noticing    the 
maternal   grandfather's   line  in  a  snbordiuate  double  set  of  obla- 
tions and   the   like,   the  shrdddha  for  the  maternal  ancestors  is 
not  requisite  to  the  completion  of  the  obsequies  performed  in  the 
dark  fortnight  of  A'swina.     This  observation  of  Raghu-nandana 
and  others  is  accurate.     Accordingly,  a  widow,   though  she   may 
perform  acts   of  religion   without  consent  previously  declared  by 
her  deceased  lord,   cannot    (without  such  consent)  adopt   a  son 
given ;  for  the  text  of  Vashishtha  declares :  **  let  not  a  womaa 
give  or   accept  a  son,"  &c.     But,  if  her  husband  have  assented, 
she  may  adopt  a  son  given,  as  a  son  of  the  wife  (is  raised   up  to 
a  husband   by  his  consent) :  else  it  would  have  been  expressed 
in  the  law,   '  he   shall   not   be    the   son   of  her  husband   unless 
(adopted)   with   the  assent  of  her  lord,  but  shall  be  her  own  son, 
to  perform  her  obsequies  and  take  her  inheritance.*     A  son  givea 
is,   therefore,   the   child,    not   of  his  adoptive  mother,  but  of  hia 
adoptive  father  only."    (See  CoUh,  Dig.,  Vol.;lII.,  pp.  253,    25^,) 
But  these  being  at  variance  with  the  paramount  authorities  above 
quoted,  as  well  as  the  subjoined   text  cited   in  the  commentary 
on    the   Dattaka-chandrikd — "Whoever    performs     the  pdrvana 
shrdddha  for  his  paternal  ancestors,  and  does  not  perform   it   ia 
honor  of  his  maternal  grandsires,  commits  the  sin  of  killing  his 
father." — And  riiore  especially  with  his   own  dicta,  are  unworthy 
of  respect. 

Yyavaam.  415.  The  dtoydmushydijana  is  to  perform  the 
pdrvana  shrdddha  in  honor  of  bis  two  fathers  and 
their  ancestors. 


Authority. 


An  aphorism  of  ShAnkhyAyana  propounds  a  distinction 
in  respect  of  the  observances  prescribed  for  the  dwyitnush'* 
ydynna :  *'  Having  duly  performed  the  preparatory  ceremonial, 
called  avanejana,  where  there  may  be  a  diversity  of  fathers, 
botbj  at  each  oblation/'     Where  there  may  be  a  diversity  o£ 


Digitized  by 


Google 


ON  ADOPTION. 


883 


fathers,  at  each  otlation,  both  the  natural  father  and  the 
adopter,— '  let  him  celebrate' — ^as  is  understood. — Dat.  Ch,, 
Sect.  Ill,  §  7,  8. 

According  to  the  text  of  a  venerable  saint,  he  (the  adopt-  Remark. 
ed  son)  should  perform  two  funeral  repasts,  or  at  one,  con- 
templating them  separately,  he  should  designate,  at  each 
oblation,  both  the  adoptive  and  natural  fathers ;  together 
with  the  two  ancestors  in  immediate  ascent  above  each.— 
Ibid^f  para  9.     Accordingly — 

HAnixA: — "Of  these,  in  the  first  place,  the  tutelary  Authority, 
saints  of  the  natural  father  fare  those  of  the  adopted  son). 
He  should  perform  two  several  sets  of  funeral  oblations,  each 
consisting  of  two ;  or  designate  both,  in  each  {f)  oblation 
(of  one  set) ;  his  son — ^in  his  second,  his  grandson — in  his 
third,  (should  do  the  same). — Ibid,,  §  12. 

(f)  *Ia  each  (eka)  oblation,'— here  a  repetition  (of  the  word  Explanation. 
tka)  is  understood  on  account  of  the  text  of  A'pastamba — 
"  If  son  to  both  fathers,  he  should  designate  both,  at  each 
several  oblation. — *  In  his  second,']  at  his  oblation  to  his  grand- 
father, the  son  of  the  dwydmushydyana,  *  In  his  third,']  that 
18,  at  his  oblation  to  his  greatgrandfather,  the  grandson  of  the 
dwydmuih/ydyana,*^ — Bat  Gh,,  Sect.  Ill,  §  13. 

416.     The  dwydmtishydyana  is   to  perform  the   Vyavanhdi. 
pdrvana  shrdddha  of  the  two  sets  of  the  maternal 
ancestors,  as  of  those  of  the  paternal  ancestors. 

MARioHl : — ''  Let  the  issue  (of  two  fathers)  present  (the  Authority. 
oblations)  first  to  the  natural  father :  but  the  same  must 
be  given  (to  him)  last,  (should  he  survive,  the  adoptive 
father)  being  dead.  If  both  have  died  (together,  the 
oblation  must  be  given,)  first  to  the  natural  father: 
after  him,  the  son  should  present  the  same  to  the  adoptive 
father.  Should  it  not  be  first  offered  to  the  natural  father, 
it  does  not  endure.^' — By  this,  the  performance  of  a 
pdrvana  rite,  by  the  son  of  both  fathers,  on  the  death  of 
either,  even  is  shewn,  n  the  same  manner,  by  parity  of 
reason,  where  there  may  be  a  diversity  of  mothers,  the 
sires  of  the  natural  mothers  are  first  designated  by  a  son, 
who  is  son  to  two  fathers,  at  the  funeral  repast  (suggested 
by  the  passage  subjoined)  in  honor  of  the  maternal  grand- 
fathers :  subsequently,  the  sires  of  her,  who  is  the  adoptive 
mother—"  Where  the  paternal  sires  are  honored,  there 
certainly  are  the  maternal.'' — DaU  Ch.,  Sect.  Ill,  §  14 — 16. 
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SECTION    V. 

Succession,  &c.,  op  Adopted  Sons. 

yyavaxthi,  417.  Deprived  of  the  inheritance  of  his  natural 
parents  and  their  relations,  a  given  (dattaka)  son 
is  entitled  to  inherit  from  his  adoptive  father.* 

Vide  Precedents,  pages  609 — 648. 

Authority.  Manu  :— '*  A  gpven  son  must  never  claim  the  family  and 
estate  of  his  natural  father.  The  funeral  cake  follows  the 
family  and  estate ;  but  of  him,  who  has  given  away  his  son, 
the  obsequies  fail.'' 

Exposition  i  The  given  son  must  never  claim  his  natural  father's 
AAuthonty.  j^^.j^  ^^^  estate/  Thus,  'the  obsequies/— that  is,  the 
funeral  repast  (which  would  have  been)  performed  by  the 
son  given,  fails  of  him,  who  has  given  away  his  son.  The 
author  of  the  Chandrikd  thus  explains :  '  By  this  it  is 
declared,  that  by  the  act  alone,  creating  the  filial  relation, 
property  of  the  son  given,  in  the  estate  of  his  adopter,  is 
established,  and  connection  to  him  as  belonging  to  the  same 
family  ensues.  But  through  extinction  of  the  filial  relation, 
from  the  mere  gift,  the  property  of  the  son  given,  in  the 
estate  of  the  giver,  is  extinguished,  and  connection  to  the 
family  of  the  giver  annulled. — DaL  Mim.,  Sect.  VI,  §  6—8. 
Vide  Dot.  CL,  Sect  II,  §  18—20. 

Authority.  By  this  text — "  Of  the  man,  to  whom  a  son  has  been 
given,  adorned  with  every  virtue,  he  even,  shall  take  the 
heritage,  though  duly  brought  from   a  difEerent  family,'' — 


Annotations. 


417.  The  adopted  son  not  only  inherits  of  his  adoptive  father, 
hut  likewise  lineally  and  collaterally  of  the  near  and  distant  kiiia- 
men  of  that  person. — Sutheriand's  Synopsis,  Head  Fourths 

The  adoption  being  the  substitution  for  a  son  hegotteu,  its  effect 
18,  by  transferring  the  adopted  from  his  own  family,  to  constitute 
him  son  to  the  adopter,  with  consequent  exchange  of  right  and 
duties.  Of  these,  the  principal  are  the  right  of  succession  to  the 
adopter  on  the  one  hand,  and  co-relative  duty  of  performing  for 
him  his  last  obequies  on  the  other. — Stra.  H.  L.,  Vol.  I,  p.  97. 

*  See  the  annotations  at  pages  363,  364. 
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Manu  has  declared  on  defect  of  the  real  legitimate  son^  the 
soccessioQ  [of  the  son  given,]  to  the  whole  heritage. — Dat. 
Mim,,  Sect.  V,  §  44. 

The  assumption  either  of  the  family  name  or  estate,  is  Authority. 
the  ground  of  the  claim ;  that  failing,  the  son's  right  to  offer 
a  faneral  cake  to  the  natural  parent  fails  :  his  participation 
in  the  family  and  estate  of  his  adoptive  father  is  a  true 
ground  of  claim,  since  he  may  assert  the  right  of  offering 
a  funeral  cake  to  his  parent.  It  follows,  that  the  son  given 
daims  Ibe  family  and  estate  of  his  adoptive  father.  The 
same  remark  is  made  by  Raqhu-nandana  in  the  Udvahu' 
tatttoa:  ''it  appears  tliat  the  son  given  shall  claim  the 
family  and  estate  of  the  adoptive  father  alone,  since  he  can- 
not assume  the  family  name  and  estate  of  his  natural  parent, 
nor  pcrf<M!m  his  obsequies,  which  are  signified  by  the 
terms — ^funeral  cake,  and  funeral  oblation .''  Raghu- 
NAKDANA  explains  the  word  '  Swadlid/  an  oblation  to  be 
eaten  by  progenitors,  thus, 'of  him, who  has  given  away 
his  son,  that  is,  of  the  natural  father,  (for  this  is  the  nearest 
term,)  the  funeral  cake,  or  oblation  to  be  eaten  by  progeni- 
tors, is  extinct :  it  follows  of  course,  that  the  funeral  cake 
shall  be  offered  ^  to  the  adoptive  father.* — Coleb,  Dig., 
Vol.  Ill,  p.  a68. 

Consequently,  he  who  is  adopted  as   a  son   given,   has  a   Authority. 
right  to   possess   the   inheritance    and    perform   obsequies, 
although    there  be  another  nephew.     He  becomes  the  son  of 
the  adopter  under  the  rule  of  Vishnu  : — ''  He  is  son  of  him 
to  whom  he  is  given  by  his  father  and  mother.'* — Ibid. 

It  is  the  universal  opinion  of  the  Hindd  Jurists  that,  H  the  Remark, 
moment  permission  to  adopt  was  pronounced,  it  had  the  same 
effect  as  if  a  child  had  been  conceived  in  the  womb  of  the 
woman,  and  her  intention  to  adopt  under  the  permission  operated 
to  all  intents  and  pnrposes,  as  if  she  were  enceinte;  and  that  the 
boy  subsequently  adopted  by  her  had  all  the  rights  of  a  pos- 
thumous son. — This  opinion  has  received  con-oboration  from  the 
pen  of  Mr.  H.  Colebrooke,  who  is  followed  by  Sir.  Thomas 
Straoge  and  others.  Although  in  reality,  the  receiving  of  such 
perraissiou  by  a  woman  from  her  liusband  does  not  coincide 
with  pregnancy,  (for  had  it  been  so,  the  acts  performable  under 
that  pennission  would  alwnys  correspond,  and  would  have  been 
done  in  accordance,  with  pregnancy  ;  that  is  to  say,  a  sou  would 
l>e  adopted  neither  long  before  nor  long  after  the  time  for  giving 
birth  to  a  child,  but  jnst  on  the  expiry  of  the  period  of  gesta- 
tion, nor  would  a  boy  bom  befure  the  date  of  permission  or  long 
after  the  period  of  gestation,  be  adopted,  and  not  to  adopt  a  son 
would  lie  impossible,)  yet  its  effect  is  the  same  as  is  justly 
declared  by  the  learned  lawyers  aforesaid.     Consequently, — 


w-i 


Digitized  by 


Google 


386 


vtavasthI-darpana 


^^1'*'^*^^  418.  The  boy  adopted  by  a  widow  under  au- 
thority from  her  husband  after  his  death  has  all 
the  rights  of  a  posthumous  son. — So  that. 

Vide  Precedents,  pages  609,  610,  645. 

Vpavoithd.  419*  On  the  death  of  the  owner  his  wife  like 
a  pregnant  widow  can  take  his  property  for  the 
behoof  of  the  son  to  be  adopted,  and  until  bis 
attaining  majority,  she  can  hold  it  as  mother  and 
guardian. — Consequently, 

Vide  Precedents,  pages  609,  610,  646. 

Vyawuthd.  420.  Even  before  his  adoption,  a  sale  or  other 
disposition  of  his  to-be  father's  property  will  not 
be  valid  unless  made  under  circumstances  of  inevi- 
table necessity,  or  a  calamity  affecting  the  familyt 
or  for  the  good  of  the  adopted. 

Vide  Precedents,  pages  610,  614. 

vyavoithd.  421.  But,  if  authorised  by  her  late  husband,  a 
widow  may  exercise  any  power  over  the  property 
left  by  him,  notwithstanding  she  had  permission 
to  adopt. 


Annotattons. 


418,  419.  Au  adoption  by  a  widow  divests  the  widow  of  her 
estate  ipso  facto.  She  becomes  guardian  and  trustee  for  the  infant 
adopted. — Norton's  Leading  Cases,  Part  I,  page  95. 

420.  A  boy  adopted  by  a  widow  with  the  permission  of  her  late 
husband  has  all  the  rights  of  a  posthumous  son,  so  that  a  sale  made 
by  her  to  the  prejudice  of  her  late  husband's  property,  even  before 
the  adoption,  will  not  be  valid,  unless  made  under  circumstances  of 
inevitable  necessity. — Macn.  H.  L.,  Vol.  I,  p.  70. 

Should  it  have  devolved  upon  a  widow  to  adopt,  her  husband's 
estate  descendiug  to  her  on  his  death,  adoption  subsequent  divests 
her  successiou,  like  the  case  of  a  posthumous  child. — Stnu  H.  L., 
Vol.  I,  p.  101. 

But  the  widow,  in  the  above  case,  does  not,  and  cannot,  succeed 
to,  but  only  receives,  the  property  as  a  holder  in  trust.  See  Freoe« 
dents,  page  646  note. 
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422.     But  where  she  is  not  so  authorised,   the  ^y«<««»^<*- 
adopted  son  is  not  precluded  from  questioning  acts 
done  by  his  adoptive  mother. 

Fide  Precedents,  pages  61^,  613. 

^  423*     On  the  other  hand,   an  adopted  son  is  vyavatthd. 
liable  for  the  debts  contracted   by  his    adoptive 
mother  under  a  necessity  or  calamity  aflfecting  the 
family,   or  for  the  benefit  of  that  son,  as  also  for 
the  proper  debts  of  his  adoptive  father. 
Vide  Precedents,  pages  613,  614. 

424*     Where  a  legitimate  (ourasa)  son  is  bom  vywasthA. 
subsequently  to  the  adoption,   there  the  adopted 
son  takes  one-third,  the  legitimately  begotten  son 
being  entitled  to  two-thirds. 

Vide  Precedents,  pages  623,  643. 

Dbvala.— All  these  sons  are  coAsidered  as  heirs   to  one  Authority, 
having  no  real  legitimate   son.     But  should  a  son  be  subse- 
quently bom,  no  right  of  primogeniture  is  attached  to  them. 
Uf  these^  those  who  are  equal  in  class,  take  a  third  share  ; 


Annotations. 
424.    Where  a  legitimate  son  is  born  snbsequent  to  the  adoption, 
he  aad  the  son  adopted  inherit  together  ;  bat  the  adopted  son  takes 
one-third,  according  to  the  law  of  Bengal,  and  one-fourth,  accord- 
ing to  the  doctrine  of  other  schools. — IVJacn.  H.  L.,  Vol.  I,  p.  70. 

Mr.  Sutherland,  in  the  third  special  rale  under  HsiLD  Fifth  of 
his  Synopsis,  remarks : — "  Where  sabseqaent  to  an  adoption  legally 
made,  a  legitimate  son  is  born  to  the  adopter,  the  adopted  son, 
at  a  division  of  heritage  with  sach  son,  receives  a  quarter  share 
according  to  the  Dattaha-chandriha,^*  This  finding  of  his  does 
not,  however,  appear  to  be  accarate,  inasmuch  as  the  doctrine  of 
the  DaUaia-ehandrikd  is,  that  an  adopted  son  is  entitled  to  one« 
fourth  if  not  endned  with  eminent  qualities,  and  to  one-third 
if  he  is  so ;  as  is  manifest  from  the  passage  subjoined  : — "  The 
role  for  succeeding  to  a  third  share  in  the  texts  of  Detala  and 
KiTTlTANA,  mast  be  alleged  to  refer  to  a  son  given,  endued  with 
eminent  qualities." — 2)at.  Ch,,  Sect.  Y,  §  19,  20.  The  above  doc< 
trine  is  also  expressed  by  the  learned  gentleman  himself  in  the 
following  note  written  in  reference  to  the  remark  in  question. 
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but  those  inferior  in  rank^  should  live  in  subjeetion  to  one 
oE  equal  rankj  receiving  maintenance.-^See  Dat.  Ch., 
Sect,  v.,  §  15. 

Authoritj.  EATYiYANA.-^'^If  a  legitimate  son  be  bom,  the  rest  are 
pronounced  sharers  of  a  third  part ;  provided  they  belong  to 
the  same  tribe ;  but  if  they  be  of  a  different  class,  tbey 
are  entitled  to  food  and  raiment  only.''  In  some  copies  the 
reading  is  ^'  are  pronounced  sharei*s  of  a  fourth  part/'-^- 
Dat.  Ch.,  Sect.  V,  §  16. 

Authority.  In  partition  made  between  legitimate  and  the  dattaka  (son) 
and  the  rest,^  the  legitimate  son  has  two  shares,  and  those 
adopted  sons  who  are  of  the  same  class  with  the  father^  take 
one  share ;  but  adopted  sons  belonging  to  an  inferior  class^ 
are  not  entitled  to  any  share  :  they  need  only  be  supported 
with  food  and  raiment.  NArada  declares  (this :)— '  All  these 
sons  are  pronounced  heirs  of  a  man,  who  has  no  legitimate 
issue  by  himself  begotten ;  but  should  a  true  legitimate  son  be 
afterwards  born,  they  have  no  right  of  primogeniture  :  such 
among  them  as  are  of  equal  class,  (with  the  father,)  shall 
have  a  third  part  as  their  allotment,  but  those  of  a  lower 
tribe  must  live  dependent  on  him,  supplied  with  food  and 
raiment.' — Da.  Kar.  Sang.,  Sans.  p.  52. 

Vyavattu.  425.  Not  ooly  0716  legitimately  begotten 
(ourasa)  80d,  but  also  as  many  as  there  may  be 


Annotations. 


*^  Receives  a  quarter  share^'] — "This  rule  is  founded  on  texts  of 
Vashishtha  and  KiTTlTANA,  the  latter  of  which,  however,  is 
variously  read.  *  A  third  part*  is  substituted  by  some  for  the  more 
prevalent  reading,  'a  fourth  part:'  the  difference  being  adjusted 
with  reference  to  the  qualitiea  of  the  claimants.^  (Synopsis,  Note 
xxii.)  In  the  present  (kali)  age,  however,  it  being  impossible 
for  persons  to  be  endued  with  eminent  qualities,  such  as  are  re- 
quired by  the  law,  it  has  been  determined  in  the  J)d^'krama' 
iariffraha,  one  of  the  paramount  authorities  of  the  Bengal  school, 
that  a  dattaka  sou  is  to  take  one-third  in  the  division  irith  a 
legitimately  begotten  son  subsequently  born  ;  and  this  is  followed 
here  in  practice. 

425.    If  two  legitimate  sons  are  subsequently  bom,  then,  aooord* 
ing  to  the  Benares  school,  the  property  should  be  made  into  seven 


•  The  original  of  thia  is  "  dattaha-ddi,*'  the  literal  rendering  whereof  m  u 
the  above  (via.,  "dattaka  and  the  rest,")  but  Mr.  Wynhe  has  confusedly  ren- 
dered it  by  "  adopted  sons."— See  his  Da.  JTro.  Sang^  Chap.  VII,  |  n. 
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bora  subsequent  to  the  adoption  of  a  son,  would 
take  severally  double  the  share  of  the  adopted  son, 
who  in  either  case  is  entitled  to  one-half  share 
of  each  of  the  former. 

SBf-DAEA  Swiacf  in  his  gloss  on  a  verse  o£  the  Bhdga-  Authority. 
vata^  quotes  a  text  o£  law  on  the  benefit  arising  from  a 
multitude  o^  sons,  to  explain  the  motive  for  desiring  many 
children^  when  a  subsidiary  son  (is  adopted)  even  though 
a  principal  one  be  living,-r-*'  Many  sons  are  to  be  desired, 
that  some  one  of  them  may  travel  to  Gay&»'' — The  adop- 
tion of  a  son  given,  although  a  son  of  the  body  be  living, 
being  thus  valid,  he  shall  have  a  third  part  as  his  share, 
in  the  same  manner  with  a  son  given,  subsequently  to 
whose  adoption  a  son  of  the  body  was  born  (according  to 
the  text  of  Dbvala  cited).— CoZeJ.  Dig.,  Vol.  Ill,  p.  390. 

"  Heirs''— that  is,  entitled  to  a  full  share.  ''  Shall  Explanation. 
have  as  their  share  one-third  of  the  property'' — that 
is,  they  shall  have  as  a  share  one-third  part  of  that 
which  is  receivable  by  the  son  legally  begotten.  What 
shall  be  the  share?  Shall  the  son  given  receive  four 
or  three  suvamaa  out  of  twelve,  which  compose  the  share 
I'eceived  by  the  son  of  the  body  ?  or  shall  the  son  of  the 
body  receive  twice  as  much  as  is  received  by  the  son  given  ? 
To  this  it  is  answered,  if  it  be  the  meaning  of  the  law 
that  he  shall  take  one-third  part  out  of  the  share  which 
is  received  by  the  son  legally  begotten,  then  what  would 
be  the  consequence  if  there  be  many  such  ?  The  son  given 
would  receive  an  excessive  sum  if  he  took  a  third  part  from 
each.  Nor  shall  he  take  one  share  out  of  the  collected 
wealth,  for,  though  single,  he  would  not  receive  a  full  third 
part,  and  the  legitimate  sons  would  have  more  (than  their 
due  allotments.)  Neither  is  the  second  supposition  right ; 
for,  were  it  so,  he  would  take  a  quarter  (instead  of  a  third.) 
Thus  the  last  supposition  must  be  admitted. — Ibid.,  pp.  390, 
S91. 

It  may  be  illustrated  in  this  manner :  in  the  case  of  parti-  niaBtration. 
tion  made  by  a  father,  according  to   the  opinion   of  Jf&idTA- 
viHAKA  and  the  rest,  let  two  sons  legally  begotten  take  eight 
auvamaa  each  out  of  thirty-six  inherited  from   a  paternal 


Annotations  • 
parts,  of  which  the  legitimate  sons  would  take  six,  and,  according 
to  the  law  as  enrreut  elsewhere,  into  five  shares,  of  which  the 
legitimate  sons  woald  take  four,  and  so  on  in  the  same  proportion, 
whatever  number,  of  legitimate  sons  may  be  born  subsequently. — 
Macn.  H.  L.,  Vol.  I,  p.  70. 
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grandfather^  let  the  father  take  sixteen  suvamas,  and  the 
son  given  four.  The  meaning  of  the  text  is^  that  an  adopted 
son  shall  have  a  third  part  of  the  share  appertaining  to  a 
son  legally  begotten.— CofeA.  Dig.,  VoL  III,  p.  291. 

Bemark.  The  foregoing  exposition  of  JagannItha  is  not  correct,  as 
regards  the  extent  of  an  adopted  sou's  share  in  the  division 
with  a  legitimately  begotten  son,  who  in  Bengal  takes  two-thirds 
of  the  heritage,  giving  the  adopted  son  the  remaining  third, 
as  laid  down  in  the  above  quoted  passage  of  the  Ddya-kramO' 
sangraha,  and  not  one-third  part  of  the  share  appertaining  to  a 
sou  legally  begotten,  as  in  the  latter  case,  the  property  must  be 
divided  into  four,  and  not  into  three,  parts ;  it  is  idso  wrong  as 
regards  the  succession  of  an  adopted  son,  received  after  the 
birth  of  a  legitimately  begotten  one,  inasmuch  as  the  adoption, 
during  the  existence  of  a  legitimately  begotten  son,  being  invalid 
and  void  ah-initio^  (See  ante^  p.  767  et  seq,,)  the  boy  so  adopted 
has  no  title  whatever  to  succeed  to  the  property  of  his  so  called 
adopter.  As  to  the  text  on  the  ground  of  which  the  above 
opinion  was  advanced,  it  is  applicable  to  sons  legitimately 
begotten,  and  not  to  those  adopted. — See  the  Privy  counoil 
decision  which  is  in  strict  accordance  with  the  Hindd  law,  at 
pages  448,  446  of  the  Precedents. 

VyavaUhd.  426.  If  a  person  die  before  his  father,  leaving 
his  wife  authorised  to  adopt,  the  son  adopted  by 
the  widow  is  doubtless  entitled  to  inherit  the 
property  of  his  adoptive  father ; — ^he  would  also 
be  entitled  to  inherit  from  his  adoptive  grandfather, 
provided  he  was  adopted  with  his  knowledge  and 
assent — non-prohibition  is  assent. 
Vide  Precedents,  pages  615,  619. 
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426.  In  the  case  of  a  Hindu  of  Bengal  dying  in  his  father's  life- 
time without  issue,  hut  leaving  a  widow  authorised  to  adopt  a  son, 
if  Buch  adoption  he  made  by  the  widow,  with  the  knowledge  and 
consent  of  her  husband's  father,  at  any  time  before  he  shall  have 
made  any  other  legal  disposition  of  the  property,  or  a  son  shall 
have  been  bom  to  his  daughter  in  wedlock,  no  such  subsequent 
disposition  or  birth  shall  invalidate  the  claim  of  the  son  so  adopted 
to  the  inheritance.— Macn.  H.  L.,  Vol.  I,  pp,  70,  71. 

The  latter  part  of  the  above  observation  of  Sir.  W.  Macnaghten's 
does  not  appear  to  be  accurate  ;  because,  if  the  birth  of  a  daughter's 
son  cannot  invalidate  the  claim  of  a  son's  son  subsequently  bom, 
neither  can  it  invalidate  the  claim  of  a  son's  adopted  son  sabse- 
quently  received. 
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On  account  of  the  maxim :— "  The  intention  of  another,  not 
prohibited^  is  sanctioned. — Dot.  Ch.,  Sect,  i,  §  32. 

It  is  a  rule  that  not  to  forbid  is  to  assent. — Coleb,   Dig,, 

Vol.  II,  p.  106. 

The  author  of  the  DaUaha-Mimdnsd  holds  that,  in  the  cose  Remark* 
of  the  adopted  sou  beiug  possessed  of  good  qualities,  aud  the 
legitimately  begotten  son  destitute  of  the  same,  they  share 
equally*  : — This  rule,  however,  is  now  quite  inapplicable,  adopt- 
ed sons,  possessed  of  good  qualities  such  as  are  required  by  the 
law,  being  rare  at  the  preseut  (kali)  age.t 

427.  If  there  be  a  legitimately  begotten  son,   yy^wmu. 
the  dattaka  son  of  a  king  is  not  entitled  to   be  in- 
vested with  empire,  although  he   may  have  his 

share  in  the  same. 

428.  But  if  there  be  no  son  legitimately  be-   ^i^'^^^^- 
gotten^     the    dattaka  is  certainly  entitled  to  be 
invested  with  empire. 

The  non-appointment  to  empire  of  the  son  of  the  twice  ^"^<>"*^y' 
married  woman,  and  the  other  two,  which  is  directed  in  the 
latter  part  of  this  quotation,  holds,  even  on  default  of 
any  other  son,  besides  the  legitimate  son.  For,  this  part 
of  the  passage  is  subjoined  as  an  exception  to  the  preceding 
part,  (''  on  failure  of  the  first  would  be  respectively,  &c/') 
and  their  non-succession  to  the  empire,  should  a  legitimate 
son  exist,  was  declared  in  this  preceding  passage:— ''A 
legitimate  son  existing,  let  not  the  king  invest  with  empire, 
the  wife's  son,  and  the  rest,  (nor)  cause  to  be  completed 
(through)  such  sons  the  solemnities  for  his  forefathers/'—* 
Dot  Mim.  Sect.,  IV.  §  26. 

The  meaning  is, — '  A  legitimate  son  existing,  let  him  not  Explanation, 
invest   with  empire  the  son  of  the  wife,  and  the  rest ;  (nor) 
cause  to  be  completed,  that  is,   nor  cause   to   be  performed 
(by  such  inferior  sons)  the  solemnities,  moaning  the   funeral 
repast  and  other  rites,  in  honor  of  his  forefathers. — Ibid.,  §  27. 

But,  although  the  son  of  the  wife,  the  son  ^iven,  and  Authority, 
the  rest  may  succeed  to  the  general  estate,  their  non-suc- 
cession to  the  empire  is  advanced.  Thus,  it  is  ordained 
in  the  Vedas: — '^  The  legitimate  son,  the  son  of  the  wife, 
the  son  given,  the  son  made,  the  son  of  concealed  birth, 
and  the  son  rejected,  take  shares  of  the  heritage.  The  son 
of  an  unmarried  girl,  the  son  of  a  pregnant  bride,  the  son 
bought,  the  son  of  a  twice  married  woman,  the  son  self- 
given,  and  the  slave's  son  :  these  six   are  contemptible,    as 

•  See  Dot.  Mim.,  Sect  V.  §  43. 
t  See  the  dattaka  son's  succession  to  the  property  of  Bandhus. 
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sons ;  on  tailare  of  the  first  in  order  respective}/^  let  kkn 
invest  the  next  with  filial  rights. — But  let  him   not  appoint 
to  the  empire  the   son   of  a  twice   married   woman^  nor  a 
son   self-given,   nor  one   born  of  a   female  slave/' — In  the 
same  authority  also,  ''  Let   not   the   king    invest  with   em- 
pire  the   wife's   son   and   the   rest,   cause  to  be  completed, 
through   such    sons,   the   solemnities   for  liis  forefathers,  a 
legitimate  son  existing/'     It  is  replied — '  if  another  ordinance 
of  law  exist,   a   special   rule,  for  the  sake   of  convenience, 
(must  be   construed)  as  conveying  even  the  same  meaning/ 
Tlierefore,  the  first  passage  cited,'  which    is   declaratory  of 
the  right   to   succession,   of  the  next  in  order,  on  failure  of 
each  preceding,  extends  even  to  the  whole   empire,   as   con- 
forming with  the   texts  of    N  Arab  A,   and  the  rest,  before 
mentioned  :    and     the    latter   passage   prohibits  the   equal 
participation,  of  the   son    of  the   wife,   and   the   rest,    if  a 
legitimate   son   exist :  or  it  refers  to  a  son  of  the  wife,  and 
the  rest,  unequal  in  class :  otl^rwise,  it  would  be   vexatious 
were   adverse   meanings   deduced   from    each   passage.     If, 
however,  this  is  admitted  (and  disregarded,)  then  (we  allege) 
that,  by  the  passage  in  question,  the   appropriate   shai'cs  of 
the  son  of  the  wife,  the  son  given,  and  the  rest,  respectively, 
are  not  forbidden,  if  a  real   legitimate   son   exist :  but,   the 
investing  of  such   son    with   empire   is   oidained   (by  that 
author,)  after  having  previously  barred  the  same,   in    resi)ect 
to  those  sons,  in  case  of  tlie  existence   of  a  real   legitimate 
son.     Tlius  the  son  of  the  wife,  the  son  given,  and  the  rest, 
receive  the  share  prescribed  for   them   by   the   general   law. 
For   grounds   for,    contracting   the   operation  of    the   same 
are  wanting :  nor  does  tlie  particular   passage   in   question, 
obstinict  its  operation  :  for,  that  relates  to  a  different  object. 
Accordingly,    their  right    to   inherit   is  clearly  laid  down  in 
the  preceding    passage, — "take   shares  of    the   heritage." 
Nor  can  it  be  said,  they  participate  (merely)   in    the  estate> 
other  than  the  empire.    For,  the  empire  also  is  treated   of  in 
the   passage  in  question.     The  exclusion  of  the   son  of  the 
twice  married  woman,  and  the  rest,  from  empire,  althougli  each, 
preceding  in  oixier   may  have  failed  is  in  virtue  of  a  distinct 
provision  in  respect  to  them. — DaL  Ch.^  Sect.  V,  §  26,  28. 

The  mode,  .however,  of  partition,  between  the  son  of  the 
wifp,  tlie  son  given,  and  the  rest,  and  the  legitimate  sou,  wbich 
hns  been  propounded  in  what  preceded,  does  not  apply  to  the 
SMdra  tribe;  since,  in  the  following  texts  of  Mamit  and 
YAjnavalkya  respectively,  a  share,  equal  to  that  of  the  real 
legitimate  son,  is  prescribed  for  the  son,  even  by  a  female  slave, 
of  a  man  of  the  class  in  question,  and  the  co-heirship,  with  the 
daughter's  son,  of  such  son,  only  when  having  no  brother,  is 
intimated  :  the  equal  partition  of  the  son  of  the  wife,  the  son 
given,  and  the  rest,  with  the  real  legitimate  son,  while  the  father 
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liTMy  and  their  suocession  to  the  moiety  of  the  share  of  such  son, 
vhere  the  father  may  be  dead  at  the  time  of  partition,  follow 
a  fortiori, — Aud  otherwise,  there  would  be  a  great  iucousisteucy, 
if,  where  the  sou  of  the  wife,  the  son  given  aud  the  rest,  took 
the  fourth  of  the  share  of  the  legitimate  son,  the  son  by  a 
female  slave,  whose  title  is  infinitely  inferior  in  respect  to  these, 
were  to  take  an  equal  share  with  the  legitimate  son.  Manu  :— 
**  but  a  sou,  begotten  by  a  man  of  the  servile  class,  on  his  female 
slave,  or  on  the  female  slave  of  his  male  slave,  may,  by  permis- 
sion, take  a  share  of  the  heritage.  Thus  is  the  law  established." 
YAjnayaleta  : — '*  Even  a  son  begotten  by  a  ShUdra  on  a  female 
slave,  may  take  a  share  by  the  father's  choice.  But  if  the 
&ther  be  dead  the  brethren  should  make  him  partaker  of  the 
moiety  of  a  share,  aud  one  who  has  no  brothers,  may  inherit 
the  whole  property ;  in  default  of  daughter*s  sous."  If 
according  to  this  authority,  where  there  may  be  no  son  of  the 
wife,  and  the  rest,  but  there  may  be  a  wife  and  daughter,  the 
daughter's  sou  be  entitled  to  share,  (with  the  sou  by  a  female 
slave,)  the  rule  for  the  successiou  of  the  daughter  (or  other 
proper  heir)  would  be  infringed  ;  therefore,  if  any  even,  in  the 
series  of  heirs  down  to  the  daughter's  sou  exist,,  the  son  by  a 
female  slave  does  not  take  the  whole  estate,  but  on  the  contrary, 
shares  equally  with  such  heir.  Accordingly,  the  text  subjoined, 
must  be  construed  as  referring  merely  to  the  ShUdras  : — "  A  sou 
given  being  thus  adopted,  if  by  any  chance  a  legitimate  sou 
should  be  bom,  let  them  be  equal  partakers  of  the  father's 
estate."  So  also  in  the  following  text,  the  equal  participation  of 
all  lawfully  begotten  ShUdroB  having  been  first  propounded,  the 
Bucoession  to  equal  shares,  of  the  other  sons  likewise,  is  subse- 
quently declared  by  the  sentence,  ('Mf  there  be  a  hundred 
sons")  occurring  therein.  *'  For  a  ShUdra  is  ordained  a  wife  of 
his  own  class  aud  no  other.  Those  begotten  on  her,  shall  have 
equal  shares ;  if  there  be  an  hundred  sous :  (the  same  mode  of 
partition  shall  obtain.")  If  the  sentence  in  question  be  referred 
to  the  real  legitimate  son  only,  the  position  contained  in  it  being 
obtained  from  what  preceded,  its  repetition  would  be  uumeau- 
ing.— Dat  Ch.,  Sect.  V,  §  29—32. 

429.    The  Dattaka   son   is   entitled  to  succeed   ^yavoithd. 
to  his   adoptive  mother's  property,  just  as  to  that 
of  his  adoptive  father,*  and  they  inherit  from  him 
in  default  of  heirs  nearer  than  they. 

Vide  Precedents,  pages  66,  614.,  647,  648. 

In  consequence  of  the   superiority   of  the   husband,    by   Authority, 
his  mere  act   of  adoption,   the   filiation  of  the  adopted  son, 
as  son  of  the  wife,  is  complete  in  the  same   manner   as    her 
property,  in  any  other  thing  accepted  by  the  husband. — Dat» 
Mim.y  Sect.  I,  §  22. 


*  See  anUt  pages  884,  885  and  Precedents  page  609. 
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Wluther  or  not  a  Dattaka  son  is  entitled  to  inherit 
from  a  Bandhw. 

RemarkB.  The  tw,elve  kinds  o£  sons  have  been  divided  by  the  inspired 
legislators  into  two  seU;  each  containing  six  sons  ;  and  the 
Dattaka  son  is  included  by  some  of  them  in  the  first  set^  and 
by  others  in  the  second.  Those  of  the  legislators  who 
have  arranged  the  Dattaka  in  the  second  set^  have  denied 
his  heritable  right  to  the  property  of  any  relation  other  than 
the  adoptive  father,  whilst  those  who  have  placed  him  in  the 
first  set^  have  declared  him  entitled  to  inherit  from  his  adop« 
tive  father  and  also  from  his  relations.  The  subjoined  are 
some  of  the  texts  in  which  the  Dattaka  or  given  son  is  placed 
in  the  second  set  :— 

Yama  : — Sons  are  pronounced,  by  intelligent  saints,  to  be 
twelve:  of  these,  six  are  kinsmen  and  heirs;  and  six  kins- 
men, but  not  heirs.  Those  versed  in  the  distinctions  of 
class,  declare,  that  the  first  is  the  one  begotten  by  the  man 
himself ;  the  second,  the  son  of  the  wife ;  the  third,  the  son 
of  the  appointed  daughter;  the  fourth,  the  son  of  the 
twice-married  woman ;  the  son  of  the  unmarried  daughter 
is  considered  the  fifth,  and  the  (sixth  is)  the  son  secretly  bom 
in  the  man's  house.  These  six  present  funeral  oblations.-" 
The  son  deserted,  and  the  one  received  with  a  pregnant 
bride,  the  son  given,  and  the  son  made,  and  fifthly,  the 
son  purchased,  and  the  son  presented  by  himself :  these 
six,  whose  filial  relation  proceeds  from  an  overt  act  of  accep- 
tance, are  kinsmen,  but  not  heirs. — Dat.  Ch.,  Sect.  V,  §  8. 

NiRADA  : — The  real  legitimate  son ;  *  the  son  of  the  wife 
by  appointment;  the  son  of  an  appointed  daughter;  the 
son  of  an  unmarried  daughter;  the  son  received  with  a 
pregnant  bride ;  the  son  of  hidden  origin ;  the  son  of  a 
twice-married  woman  ;  the  deserted  son ;  the  son  given ; 
the  son  purchased ;  the  son  made  also ;  and  the  one  given 
by  himseK  :  these  are  declared  to  be  the  twelve  descrip- 
tions of  sons.  Of  these,  six  are  heirs  to  kinsmen,  and 
6ix  not  heirs  to  kinsmen. — Each,  according  to  priority  in 
order,  is  considered  as  superior  ;  and  the  last  saccessively  as 
inferior.  On  the  death  of  the  father,  according  to  their 
order,  they  succeed  to  his  estate.  On  defect  of  each  pre- 
ceding more  worthy,  let  the  next  less  worthy  son  obtain  the 
estate. — Ibid.  §  4. 

Sankha  and  Likhita  :— A  son  rejected  by  hie  father 
or  mother,  the  son  of  a  pregnant  bride,  a  son  given  by  his 
ncUwal  parents^  a  son  bought,  a  son  by  a  Shi^a,  and  a 
son  self-given :  these  six  sous  are  not  heirs  to  collaterals^ 
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Kor  to  their  own  father  jointly  with  other  «on«.— There  is 
an  alternative  in  respect  of  partition  among  those  who  are 
heirs;  the  son  begotten  in  lawful  wedlock,  the  son  of  a 
wife  begotten  by  a  kinsman,  the  son  of  an  appointed 
dangbter,  the  son  by  a  woman  twice-married,  the  son  of  a 
young  woman  unmarried,  and  a  son  of  concealed  birth,  are 
six  kinsmen  and  heirs,  who  belong  to  the  same  race 
with  their  fathers  and  paternal  grandfathers,  who  jointly  in^ 
hei*U  the  estate,  and  offer  funeral  cakes,  and  who  claim 
affinity  with  sapindas. — See  Coleb.  Dig.,  Vol.  Ill,  pp.  161 
and  152. 

HArIta  : — ''  The  son  begotten  by  the  man  himself,  the 
eon  of  the  wife,  the  son  of  the  twice-married  woman,  the  son 
of  the  appointed  daughter,  and  the  son  of  hidden  origin, 
are  kinsmen  and  heirs.*— The  son  given,  and  the  son  pur- 
chased, the  son  deserted,  the  son  received  with  a  pregnant 
bride,  the  son  self-given,  and  the  son  any  how  obtained,  are 
heirs,  not  kinsmen.'* — JDat.  Ch.,  Sect.  V.,  §  10.  See  Coleb. 
Dig.,  Vol.  Ill,  p.  152. 

DsvALA,  having  recited  the  real  legitimate  son,  the  son 
of  an  appointed  daughter,  the  wife's  son,  the  son  of  an  un- 
married woman,  the  son  of  secret  origin,  the  deserted  son,  the 
son  received  with  a  pregnant  bride,  the  son  of  a  twice-married 
woman,  the  son  given,  the  son  self-given,  the  son  made,  the 
eon  purchased,  adds  :  — ^*  These  twelve  are  pronounced  sons, 
for  the  sake  of  issue :  some  are  sprung  from  himself  ;  some 
from  another  also ;  some  acquired  by  (an  overt  act  of  adop- 
tion) :  and  others  filially  related  independent  thereof.  Of 
these,  the  first  six  are  kinsmen  and  heirs  (to  collaterals,)  the 
rest  are  so  merely  to  the  father. —  Vide  Dat  CA.,  Sect.  V, 
para.  16. 

Some   of  the    texts    which   contain  the   dattaka   son  in  Remark/i* 
the  first  set,  and  recognize  his  heritable  right  in  the  property 
of  the  relations  as  well  as   in   that  of  the   adoptive  father, 
are  the  following : — 

Manu  : — Of  the  twelve  sons  oE  men,  whom  Manu,  sprung 
from  the  Self-existent,  has  named,  six  are  kinsmen  and  heirs; 
six  not  heirs,  but  kinsmen. — The  son  begotten  by  a  man 
himself,  the  son  of  the  wife,  the  son  given,  the  son  made,  a 
son  of  concealed  birth,  and  a  son  rejected,  are  the  six  kinsmen 
and  heirs. — -The  son  of  an  unmamed  daughter,  the  son  of 
a  pregnant  bride,  the  son  bought,  the  son  of  a  twice-mamed 
woman,  the  son  self- given,  and  the  son  by  a  Sh'&dra,  are  the 
six  kinsmen,  but  not  heirs. — See  Dat,  TA.,  Sect  V,  §  11. 


BoudhAyana: — '^  He  pronounces  the  real   legitimate   son, 
the  son  of  an   appointed   daughter,   the  wife's  son,  the  sons 
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given  and  matle^  the  son  of  concealed  origin^  and  the  deserted 
son  also,  participators  in  the  estate;— the  son  of  an  nnmarried 
daughter,  the  son  received  with  a  pregnant  bride,  the  son 
bought,  the  son  of  a  twice-married  woman,  also  the  son 
self-given,  and  the  NishAda,  or  son  of  a  Shudra,  he  pro- 
nounces partakers  of  the  family/'— Z)a<.  CA.,  Sect.  V,  §  12. 

GoUTAMA :— The  son  begotten  by  a  man  himself  in  lawful 
wedlock,  the  son  of  the  wife  begotten  by  an  appointed  kins- 
raan^   a   son   given,    a  sou  made  by  adoption,  a  son  of  con- 
cealed birth,  and  one  rejected  by  his  natural  parents,  are  sons 
^  who  inherit  property. — The  son   of  an   unmaiTied   girl,  the 

son  of  a  pregnant  bride,  a  son  by  a  twice-married  woman,  the 
son  of  an  appointed  daughter^  a  son  self -given,  and  a  son 
bought,  claim  the  family  of  their  adoptive  fathers,  and  a 
fourth  part  of  the  paternal  estate^  if  there  be  no  son  be- 
gotten in  lawful  wedlock,  nor  other  superior  claimant.-^ 
See  Coleh.  Dig.,  Vol.  Ill,  p.  150. 

Kalikd'purdna : — The  son  begotten  by  a  man  himself 
in  lawful  wedlock,  the  son  begotten  on  his  wife  bi/  a 
kinsman,  a  son  given  by  his  natural  parents,  a  son  made 
by  adoption,  a  son  of  concealed  birth,  and  a  son  rejected, 
take  shares  of  the  heritage. — The  son  of  an  unmarried  girl, 
the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a 
twice-married  woman,  a  son  self-given,  and  a  son  by  a 
Shijbdra,  are  six  sons  who  ai-e  contemptible  as  dust — See 
Coleb.  Dig,,  Vol.  Ill,  p.  156. 

Remark.  Thus  in  the  texts  of  Yama,  NArada,  Sankha,  Likhita, 
HAuf TA,  and  Devala,  the  dattaka  son  is  declared  to  be  only  a 
kinsman ;  while  in  those  of  Manu,  BoudhAyana,  Goutama 
and  the  Kdlikd-purdna,  he  is  recognised  to  be  an  heir  as  well 
as  a  kinsman.  Although  it  may  appear  on  a  cursory  view 
that,  the  purport  of  the  texts  of  Yama  and  the  rest  is 
contradictory  to  that  of  Manu,  (and,  as  such,  they  are 
not  to  be  respected,  for  '  Manu  held  the  first  rank  among 
legislators,  because  he  had  expressed  in  his  code  the  whole 
sense  of  the  Veda;  and  no  code  was  approved,  which  con- 
tradicted Manu*),  yet  such  is  not  really  the  case ;  as  it 
will  be  seen  that  such  seeming  contradiction  has  been 
reconciled  by  the  authors  of  digests  and  commentaries. 
The  reconciliation,  however,  has  been  made  principally  in 
two  ways. 

*  See  anU,  page    289,  Preface    to  Manu,  page  zii,  and    Preoedenta 
page  647. 
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One  of  which  is,— that  the  author  of  the  Dattaka-chandrikd  Reconciliatiou 
decided  that  the  dattaka  son  is  entitled  or  not  entitled  to 
inherit  from  a  bandhu  according  as  he  is  endued  or  not 
endued  with  good  qualities,  by  saying — *^  The  doctrines  of 
one  holy  saint,—'  that  the  son  given  is  an  heir  to  kinsmen,' 
and  that  of  another,  '  that  he  is  not  such  heir,' — are  to  be 
reconciled  by  referring  to  the  distinction  of  being  endued 
with  good  qualities,  or  otherwise.  By  reason  of  succeeding 
to  the  estate  of  sapinda  kinsmen,  as  well  as  to  that  of  the 
father,  he  is  (argued  by  the  one  to  be)  heir  to  kinsmen  :  and 
on  account  of  the  particle  '  only'  in  the  phrase  '  of  the  father 
only,'  (occuring  in  the  passage  subjoined,)  from  inheriting 
merely  of  the  father,  he  is  (argued  by  the  other,  not  to  be) 
such  heir.  '  Of  these,  the  first  six  are  heirs  to  kinsmen  : 
the  other  six  of  the  father  only/  And  thus  (the  objection 
of)  variation,  from  the  son  given  being  enumerated  higher 
and  lower  in  the  order  of  inheritance,  and  so  forth,  by 
different  holy  saints  respectively,  is  obviated,  by  the  distinc- 
tion as  to  his  qualities,  good  and  bad." — Dat.  Ck.,  Sect.  V, 
paras.  22,  23. 

According  to  the  above  doctrine,  a  dattaka  son  endued  Remark, 
with  transcendent  qualities  is  entitled  to  inherit  from  a 
bandhu  as  well  as  father.  But  a  dattaka  son  endued  with  trans- 
cendent qualities  (as  required  by  the  law)  being  rare  in  the  pre- 
sent (Kali)  age,  the  above  reconciliation  is  of  no  use  at  the 
present  time. — (^See  post  p.  401,  and  Precedents  pp.  618,  619.) 

The  author  of  the  Vivdda-hhangdrnava  says  also  the 
same  thing,  ri2?.,-r-"  A  question  here  occurs  for  discussion  : 
can  a  son  given  be  heir  to  a  kinsman,  or  not  ?  On  this 
point  some  lawyers  affirm,  that  the  right  of  the  son  given 
to  inherit  from  a  kinsman,  which  is  mentioned  by  Manu 
and  BouDHAYANA,  and  his  superior  rank,  as  declared  by 
GouTAMA,  Vrihaspati,  and  Kdlikd-purdna,  must  be  con- 
sidered as  relating  to  a  son  given,  who  is  endued  with 
transcendent  good  qualities :  for  the  expressions  used  in 
the  text  of  Veihaspati,  ^  pure  by  class,  and  irreproachable 
by  their  conduct,'  denote  transcendent  good  qualities  :  pure 
signifies  'absolved  from  all  guilt;' — by  acts  of  religion, 
by  alms,  by  study  of  Scripture,  and  by  sacrifices,  men  be- 
come pure,  or  are  absolved  from  all  guilt.  A  text  of 
Manu,  {viz, : — '  Of  the  man  to  whom  a  son  has  been  given, 
adorned  with  every  quality,^  that  son  shall  take  the 
heritage,  though  brought  from  a  different  family')  shows 
that  a  son  given  being  endued  with  every  virtue,  shall 
take  the  heritage. — Caleb.  Dig.,  Vol.  Ill,  p.  270. 


*   With  every  quality,  class,   science,  and   obserrance  of  duties. — Dat» 
Ch',  Sect.  V,  S  20. 


Digitized  by 


Google 


398  vyavasthI-darpana 

RiooncUiation.  The  other  reconciliation  is  by  way  of  interpretation  of  the 
foregoing  texts  of  Manu  given  by  KulliJka  Bhatta,  the 
celebrated  commentator  of  his  Institutes.  The  same  is  as 
follows  :— *'  Among  the  twelve  sons,  who  are  spoken  of  by 
Manu^  the  son  of  BbahmA,  the  first  six  are  kinsmen  and 
heirs  to  the  relations  of  the  same  race  (gotra)  ;*  conse- 
quently, as  kinsmen,  they  offer  oblation-cakes,  water,  and 
so  forth  to  sapindas,  and  samdnodakasy-f  and,  in  default 
of  the  nearer  (heir,)  they  succeed  to  the  heritage  of 
the  relations  of  the  same  race ;  for  it  will  be  declared  that 
the  twelve  descriptions  of  sons,  without  any  exception, 
inherit  the  estate  of  their  father.  The  last  six  do  not  take 
the  heritage  of  their  relations  of  the  same  race  but  become 
kinsmen,  and,  as  such,  they  perform  the  duties  of  kinsmen 
that  is,  offer  the  oblation  of  food,  libation  of  water^  and  so 
forth/'t — Commentary  on  Manu,  Ch.  IX,  v,  158. 

YijnIneshwara  has  laid  down  almost  the  same  doctrine. 
He  says  : — '^  Manu,  having  premised  two  sets  of  six  sonsj 
declares  the  first  six  to  be  heirs  and  kinsmen  ;  and  the  last 
to  be,  not  heirs,  but  kinsmen :  '  The  true  legitimate  issue, 
the  son  of  a  wife,  a  son  given  and  one  made  by  adoption, 
a  son  of  concealed  origin,  and  one  rejected  (by  his  parents,) 
are  the  six  heirs  and  kinsmen.  The  son  of  an  unmarried 
woman,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son 
by  a  twice-married  woman,  a  son  self-given,  and  a  son  by 
a  Shudra  woman,  are  six  not  heirs  but  kinsmen.^ — That 
must  be  expounded  as  signifying  that  the  first  six  may  take 
the  heritage  of  their  ^ther^s  collateral  kinsmen  {sapindaS 
and  samdnodakas) ;  if  there  be  no  nearer  heir,  but  not  so 
the  last  6iK.—M%tdk8h,j  Cbap.  I,  Sect  II,  §  30,  81,  p.  317. 

The  commentator  of  the  Dattaka-chandrikd  has,  in  his 
Synopsis,§  exclusively  adopted  the  above  doctrine  of  KulliJka 
Bhatta,  and  stated  how  KuLLxixA  Bhatta  has,  by  the  above 

*  See  anle,  page  174.  t  See  ante,  pages  102,  103. 

}  The  above  Commentary  is  quoted  from  the  Institutes  of  MiirUi  pab- 
lished  under  the  authority  of  the  Committee  of  Public  Instruction.— 
Although  the  reading  of  the  Commentary  on  the  above  text  of  Manu  as 
quoted  in  the  Vivida-bhangamavaf  and  translated  by  Mr.  Colebroeke^  is 
somewhat  different  from  that  of  the  Commentary  in  question,  yet  both  are  of 
the  same  purport  and  result.  The  translation  of  the  latter  Commentaiy  is  as 
follow^  : — Manu,  sprung  from  the  Self-existent  BrahhX,  and  first  of  the 
fourteen  Manub  :  among  those  twelve  sons  of  men  whom  he  has  named,  ths 
first  six  are  pronounced  as  kinsmen  and  heirs  to  collaterals :  theresoltis* 
that,  as  kinsmen,  they  offer  the  funeral  cakes  and  water  to  sapindat  and 
samdnodakas;  as  heim,  they  succeed  to  the  heritage  of  their  collateral 
relations  on  failure  of  male  issue,  as  well  as  to  the  estate  of  tiieir  own 
father.  The  last  six  may  not  take  the  heritage  of  any  except  their  own 
father  ;  but  they  participate  in  his  wealth,  for  it  is  declared  general^ 
without  any  exception,  that  sons  inherit  the  estate  of  their  father/'— Cw. 
Dig.,  Vol  III,  p.  146.  §  Pages  5  and  6. 
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interpretation,  reconciled  the  apparently  discrepant  texts  of 
the  sages.  Thus,  '^  As  a  dattaka  son  is  entitled  to  inherit  from 
his  (adoptive)  father,  so  is  he  entitled  to  the  property  of  his 
maternal  grandfather  and  the  other  bandhus  or  cognates : 
this  is  according  to  the  doctrine  of  the  Dattaka'ChandHJca.^ 
Bat  (although)  many  of  the  sages  have  included  the  dattaka 
son  amongst  the  last  six  sons,  yet  Manu,  who  held  the  first 
rank  amongst  legislators,  having  included  him  among  the  first 
six,  the  commentators  and  writers  of  digests  have  come  to  the 
decision  that  a  dattaka  son  is  entitled  to  inherit  from  those 
bandhus  who  belong  to  the  gotra  or  race  to  which  his  adoptive 
father  belonged  :  he  shall  not  be  entitled  to  the  property  of 
the  bandhu8  of  a  different  race,  (such  as)  the  maternal  grand- 
father and  the  rest.  This  decision  has  reconciled  all  the  texts 
and  received  corroboration  by  the  Courts  of  Justice.f  Those 
legislators  who  declared  the  dattaka  son  not  entitled  to  the 
property  of  bandhus,  must  have  meant  the  bandhus  of  a 
different  ^o^ra  or  race,  that  is,  the  maternal  grandfather  and 
the  like.  And  the  other  legislators,  who  declared  the  dattaka 
son  to  be  entitled  to  the  property  of  bandhus,  must  have 
meant  them  to  be  such  bandhus,  as  are  of  the  same  gotra, 
{viz.,)  the  paternal  grandfather,  brother,  and  the  rest.  For 
authority  whereof,   see  Manu  (Sanskrit,)   page   14,    verse 

So,  according  to  the  interpretation  given  by  KulliJka 
Bhatta  and  the  exposition  by  VijnAnbshwara,  as  also 
according  to  the  doctrine  of  other  authors  and  writers. 

430.  A  dattaka  or  given  son  is  entitled  to 
inherit  both  lineally  and  collaterally,  that  is,  from 


Annotations. 
366.    The  right  attaches  to  the  entire  property  of  the  adopter, 
real  and  persona],  and,  in  the  form  under  consideration,  the  dattaka, 
it  operates  lineally  and  collaterally.— Stra.  H.  L.,  Vol.  I,  p.  97. 

•  By  *  a  dattaka  son,  entitled  to  inherit  from  a  handhu/  is,  howeyer,  meant 
in  the  Dattaka-ckandriJcd,  the  son  who  may  be  endowed  with  good 
qualities  ;  inasmuch  as  the  commentator,  for  his  authority,  refers  to  line  20, 
page  80  of  the  Sanskrit  DattakachandHkd,  published  by  himself,  but  this 
tine,  (the  translation  whereof  is  *  Therefore,  by  the  same  relationship  of 
brother,  and  so  forth,  in  virtue  of  which  the  real  legitimate  son  should 
succeed  to  the  estate  of  a  brother  or  other  kinsmen,  where  such  son  may 
not  exist,  the  adopted  son  takes  the  whole  estate  even*)  is  the  consequential 
elaose  of  the  lines  18  and  19  just  above  it,  wherein  the  title  and  non>title 
of  a  dattaka  son  is  recognised,  in  accordance  with  his  being  endowed  with 
good  or  bad  qualities.    See  Dot.  Chan.,  Sect.  V,  §  22,  28. 

t  Vide  Precedents,  pages  624,  625. 
t  By  this  ha  alludes  to  the  interpretation  or  reconciliation  by  EuixifKa- 
Bhatta  akeady  given  at  page  898. 
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ancestors  in  the  direct  male  line  and  their  male 
descendants. 

Fidtf  Precedents,  pages  66,  475,476,615—622,  641,  646, 
and  647. 

Bemark.  Sir  William  Maenaghten  has  adopted  the  above  doctrine, 
by  saying  : — ^^  Another  point,  which  has  been  the  subject  of 
much  discussion  is,  as  to  whether  an  adopted  son  by  the  dat* 
taka  form  succeeds  collaterally  as  well  as  lineally  j  but  this 
may  now  be  fairly  said  to  be  set  at  rest,  and  decided  in  the 
affirmative.  It  is  true  that  JiMiJTA-viHANA  in  the  Ddya-^ 
Ihdga,  has  contended  that,  the  son  adopted  in  the  dattaka 
form  cannot  succeed  to  the  property  of  his  adopting  father's 
relations;  but  the  doctrine,  being  in  opposition  to  the  text, 
of  Manu,  cannot  be  held  to  be  entitled  to  any  weight."— 
Macn.  H.  L:,  Vol.  I,  p.  78. 

Remark.  Then  arises  the  question  whether  a  dattaka  son  is  entitled 
to  inherit  from  a  cognate,  or  relation  belonging  to  a  different 
gotra?  None  of  the  two  paramount  authorities,  viz.,  the 
Daitalca^chxindrikd  and  Dattaka-mimdnsd,  nor  any  of  the 
other  authorities  on  the  subject  of  adoption,  has  expressly 
laid  down  anything  on  the  subject.  Now  if  the  legal 
maxim — ^  expressio  unius  est  exduaio  alierius' — be  appli- 
cable to  the  above  interpretation  of  Manu's  texts  by 
KuLLiiKA  Bhatta,  and  to  the  above  exposition  of  the  same 
texts  by  VuNiNESHWAiiA,  both  of  whom  are  very  high  autho- 
rities, then  according  to  their  doctrine,  a  dattaka  son  is  not 
entitled  to  inherit  from  a  cognate.  The  Hindu  Jurists  among 
whom  is  included  the  learned  commentator  of  the  Dattaka^ 
mimansd  and  Dattaka-chandnkdy  and  the  author  of  the 
Dattaka-houmudi  hold  the  above  to  be  the  doctrine  of  the 
said  two  authorities  and  maintain  the  same  to  be  the  settled 
law  on  the  point.  The  above  doctrine  was  also  adopted  by 
the  late  Sudder  Dewany  Adawlut  in  their  judgment  in  a 
case  decided  in  conformity  with  the  Vyavasthd  delivered  by 
their  Pandits  so  far  back  as  the  year  1821.  This  judgment 
and  doctrine  were  subsequently  strengthened  by  the  pen  of 
no  less  an  authority  than  Sir  William  Macnaghten,  who  al- 
luding to  the  above  judgment  or  decision  expressed  his  own 
opinion  in  the  terms  following  : — '^  It  should  be  observed, 
however,  that  a  son  so  adopted,  has  no  claim  to  the  property 
of  a  handhu  or  cognate  relation  :  for  instance,  if  a  woman 
on  whom  her  father's  property  had  devolved,  adopt  a  son 
with  the  permission  of  her  husband,  the  son,  so  adopted, 
will  not  be  entitled  to  such  estate,  on  bis  adopting  mother's 
death.  It  will  go  to  her  father's  brother's  son  in  default 
of  nearer   heirs.     This   point   was  determined  in  a  case*  by 

*  Ounga  Mya  versus  Kisken  KUhore^  and  others* — Sel.  S.  D.  A*  Rep.,  VoL 
III,  p.  128,  Vide  Precedents,  pages  624,  625. 
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the  Court  of  Sudder  Dewany  Adawlut.  It  is  not  quite 
evident  why  a  daughter's  adopted  son  should  be  excluded 
from  inheriting  the  estate  of  his  adopting  mother's  father, 
while  a  son's  adopted  son's  right  of  succeeding  collaterally 
has  been  acknowledged,  inasmuch  as  the  maternal  grand- 
father is  enumerated  among  the  kindred  by  all  the  Hindfi 
l^slators :  but  the  reason  is,  that  the  party  adopted  in 
the  latter  case  becomes  the  son  of  a  person  whose  lineage 
is  distinct  from  that  of  the  maternal  grandfather."  —  Macn. 
H.  L.,  Vol.  I,  pp.  77,  78. 

''  The  difference  of  opinions  existing  as  to  whether  a 
dattaka  should  be  considered  as  heir  to  the  adopter's  kins- 
men or  not,  arises  from  a  difference  in  the  order  of  enu- 
meration in  the  twelve  descriptions  of  sons ;  some  legisla- 
tors maintaining  that  Manu  included  the  dattaka  among 
the  first  six,  who  are  entitled  to  inherit  collaterally,  while 
others  maintain  that  the  same  lawgiver  ranked  him 
among  the  last  six,  who  can  only  inherit  lineally.^  In  the 
Dwaita-nirnoya  the  several  opinions  have  been  noticed,  and 
the  author  of  that  work  gives  his  own  in  favor  of  the 
dattaka.  In  Sir  William  Jones's  translation  of  the  Insti- 
tutes of  Manu,  the  dattaka  is  ranked  among  the  first  six  ; 
and  a  great  majority  of  Pandits  throughout  the  country  who 
were  consulted  on  the  subject  when  it  was  agitated  in  the 
Supreme  Court,  expressed  their  opinion,  that  the  dattaka 
is  entitled  to  inherit  collaterally/.  The  author  of  the 
Dattaka-chandrikd,  according  to  his  usual  expedient  of 
reconciling  conflicting  doctrines,  puts  the  decision  of  the 
question  on  the  character  of  the  claimant — a  criterion,  it 
must  be  confessed,  not  very  precise." — Ibid.,  p.  79. 

Afterwards,  in  1863,  the  aforesaid  decision  was  confirmed 
by  a  Full  Bench  of  the  High  Court  of  Calcutta  in  a  case  in 
which  the  Hon'ble  Judges  approving  of  the  doctrine  incul- 
cated by  the  Hindd  Jurists  and  adopted  by  Sir  William 
Macnaghten,  held  that  ^  an  adopted  son  cannot  succeed  to 
his  adoptive  maternal  grandfather's  estate,  when  there 
-are  collateral  male  heirs.'t  Then  in  1876  the  High  Court  of 
Allahabad  in  contravention  of  the  above  doctrine  as  well 
as  of  the  decisions  inculcating  the  same,  has,  in  its 
judgment  in  Sham-Kuar  versus  Gya-dinyX  held  that  '  an 
adopted  son  under  the  Dattaka-mwidnsd  and  Mitdkshard^ 
succeeds  to  property  to  which  his  adoptive  mother  succeeded 
as  the  heiress  of  her  father.' 


•  See  ante,  pagoa  894,  895.  t     Vide  Precedents,  page  625. 

J  Vid€  Precedentfl,  page  630.        §  See,  however,  ante  page  398. 
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In  imitation  of  the  last  mentioned  decision,  and  in  conirs* 
vention  of  its  own  Pull  Bench  Ruling  in  Morun  Moee  Debea 
V.  Bijoi/  Krishna  Goswdmi,*  the  High  Court  of  Calcutta, 
has  recently  made  two  decisions.  The  first,  in  the  case  of 
Puddo  Koomaree  Dehee  v.  Juggut  Kishore  Acharjee,  in  which 
<  it  has  been  held  that  ^  the  rights  of  an  adopted  son,  unless 
curtailed  by  express  texts,  are  in  eveiy  respect  similar  to 
those  of  the  natural  born  son ;  that  the  adopted  son  succeeds 
to  the  sapinda  kinsmen  of  his  father ;  and  as  regards  the 
relationship  of  sapinda,  there  is  no  difference  between  the 
adopted  and  the  natural  born  son ;  *f  and  the  second,  in  the 
case  of  Uma  Shanker  Moitra  v.  Kali  Komul  Moztimdar, 
in  which  it  has  been  held  that  '  according  to  Hindu  law,  an 
adopted  son  takes  by  inheritance  from  the  relatives  of  his 
adoptive  mother  in  the  same  way  as  a  legitimate  son/ J 

Remarks, 

With  great  deference  to  the  Honorable  Judges  who  passed 
the  last  two  decisions,  it  is  submitted  that  they  do  not  appear 
to  be  in  accordance  with  the  settled  law  of  the  Bengal  school, 
notwithstanding  the  cases,  in  which  those  decisions  are  made, 
are  of  Bengal  proper.  In  the  first  place,  it  is  not  in  accordance 
with  the  Battakachandrikd,  which  is  the  highest  authority  of 
the  Bengal  school  in  the  matter  of  adoption,  and  which  recog- 
nizes the  heritable  right  of  an  adopted  son  in  the  property  of 
his  adoptive  mother's  relatives,  solely  by  reason  of  his  being 
endued  with  good  qualities ;  but  such  good  qualities  as  entitle 
an  adopted  son  to  be  heir  to  those  relatives  being  rare  in  the 
present  (kali)  age,  it  has  been  concluded  that  according  to  the 
DaUaka-chandrikd,  an  adopted  son  does  not  inherit  from  a 
cognate  kindred.§  The  Honorable  Judge  who  wrote  the  judg- 
ment in  the  last  case  has  nevertheless  held  that,  according  to 
the  Battaka-chandrikdf  an  adopted  son  is  entitled  to  inherit  from 
the  relatives  of  his  adoptive  mother  on  the  ground  of  his  per- 
forming their  dirdddlias  or  presenting  oblations  to  them,  though 
the  Dattdka-chavdrikd  does  not  at  all  recognize  the  adopted  son's 
heritable  right  upon  that  ground.§  True,  it  lays  down  that — *  the 
absolutely  adopted  son  presents  oblations  to  the  father  and  other 
ancestors  of  his  adoptive  mother  only ;' — but  it  nowhere  says 
that  he  is  eiUitled  to  inherit  from  them  by  reason  of  presenting 
oblations  to  their  manes.  Had  its  doctrine  been  so,  then  it  would 
not  have  laid  down  that  '  a  Dattaka  son's  right  to  inherit  from 
kinsmen  is  upon  his  being  endued  with  good  qualitie8,'§  thereby 
leaving  to  implication  that  he  does  not  inherit  from  them  by 
reason  of  presenting  oblations  to  them.  The  learned  Judge  has, 
in  his  elaborate  judgment,  quoted  the  passage  of  the  j^aWaifca- 
diandy^kd  in   which   the  above  doctrine  is  inculcated,   but  has 


•  See  Precedents,  page  625.  t  See  Precedente,  page  640. 

t  Sec  Precedente,  page  631.  §  See  ante,  pages  897  and  401. 
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silently  passed  it  over*  laying  stress  solely  upon  the  giound  of 
his  (the  dattaka  son's)  presenting  oblations  to  the  relatives  of 
his  adoptive  mother  — a  ground  not  at  all  recognized  (but  im- 
pliedly rejected)  by  that  authority.  In  the  second  place,  the  above 
decision  is  neither  in  accordance  with  the  Bdya-bhdga,  which 
recogni^s  an  adopted  son's  right  to  inherit  only  from  his  adoptive 
fiither,  nor  with  Kull<jka-Bhatta's  exposition,  which  (latter)  is 
recognized  by  all  the  subsequent  authors  and  writers  to  be  the 
settled  law  of  the  Bengal  school  on  the  point  in  questioat 

As  the  Honorable  Judge  founds  the  adopted  son's  right  to  the 
property  of  the  relatives  of  his  adoptive  mother  solely  upon 
the  ground  of  his  performing  zkrdddhas  to  them,  so  let  us 
see  what  effect  is  given  to  the  above  by  the  authorities  of 
this  (Bengal)  school.  The  same  will  appear  from  the  subjoined  . 
passages : — 

Atri  says, — "  By  a  man  destitute  of  a  sou  only,  must  a  substi- 
tute for  the  same  alwajs  be  adopted,  with  some  one  resource, 
for  the  sake  of  funeral  cake,  water  and  solemn  rites." — Dot,  Mim., 
Sect,  i  §  3. 

*  By  a  man  destitute  of  a  son.']  From  the  masculine  gender 
being  here  used,  it  follows  that  a  tffoman  is  incompetent  {to  adopt). 
Accordingly  Vashishtha  ordains  :  "  Let  not  a  woman  either  give, 
or  receive,  a  son  in  adoption,  unless  with  the  assent  of  her 
husband."— /6ici.,  §  15. 

'  Nor  let  a  woman  accept  a  son  (without  the  assent  of  her  hus- 
band.')-^If  a  sou  be  accepted  by  a  woman  without  the  assent  of 
her  husband,  her  property  in  that  child  is  valid,  but  not  his 
performance  of  filial  duties  :  he  can  neither  possess  the  heritage, 
nor  offer  the  shrddlha,  or  the  like ;  for,  it  is  shown  that  the 
adoption  of  a  son  is  the  act  of  the  man ;  in  no  code  of  law  is 
it  found  that  adoption  can  be  the  act  of  the  woman. — Col^. 
Dig.,  Vol.  Ill,  p.  244. 

Manu  also: — "A  son  of  any  description  must  be  anxiously 
adopted  by  one  who  has  none,  for  the  sake  of  the  funeral  cake, 
water,  and  solemn  rites,  and  for  tho  celebrity  of  Aw  name." — 
Dat.  Mlm.,  Sect.  I,  §  9. 

Males  only  need  sons  to  relieve  them  from  the  debt  due  to 
ancestors.— Co/<56.  Dig.,  Vol.  Ill;  p.  253. 

And  it  is  recorded  in  the  MaJhdhlhdrata  and  other  works,  that 
JAHATKiBA  RUlii,  aud  other  males  have  taken  wives  for  the  sake 
ci  obtaining  male  issue,  but  it  is  nowhere  said  that  a  tooman 
has   taken  a  husband  for  that  purpose. — Ibid.,  p.  53. 

The  better  reason,  therefore,  perhaps  is  that  the  necessity  for 
a  son  to  celebrate  the  funeral  rites   regards   the  man  rather  than 

•  Vide  precedent*,  pages  685,  686.  t  See  ante,  pages  298,  899,  400,  401. 
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the  woman,  who  depeuds  less  for  redemption  upon  such  meanS} 
so  that  wherever  a  woman,  duly  authorized,  adopts,  it  is  on  her 
husband's  accouut,  aud  for  his  sake,  not  her  own. — Stra.  H.  L., 
Vol.  I,  p.  67. 

It  is  abundantly  clear  from  the  authorities  above  quoted,  that 
males  only  need  sous,  aud  are  competeut  to  adopt  sous,  to 
preseut  oblation  of  food  and  libation  of  water  to  the  manei  of 
themselves  and  their  forefathers,  aud  to  contiuue  ^teir  lineage, 
aud  not  females,  who  depeud  less  for  redemption  upon  sueh 
means,  as  they  can  ascend  to  heaven  though  they  have  no 
children,  if  they  devote  themselves  to  pious  austerity  ;*  aud  that 
adoption  is  the  act  of  a  man,  and  uot  of  a  woman  who,  when 
authorized  by  her  husband,  can  perform  the  act,  only  as  his 
substitute,  and  adopt  a  son  to  him,  for  the  sake  of  preseutiug 
oblations,  <bc.,  to  the  manea  of  himself  aud  his  forefathers  aud 
continuing  his  lineage. 

Then  as  regards  the  performance  of  shrdddhcu  or  presentation 
of  oblations  to  the  ancestors  of  the  adoptive  mother,  upon 
which  great  stress  is  laid, — the  learned  Judge  who  wrote  the 
above  judgment  being  himself  a  Hiudd  is  well  aware  that  neither 
in  Bengal,  nor  in  any  province  of  India,  are  skrdddhas  performed 
according  to  the  BcUtaka-chandrikd  aud  Dattaha-mimdnsd,  bat, 
in  Ben^l  proper,  solely  according  to  the  Shrdddha-tatlvfa  of 
Raghu-nandana,  and  in  the  other  provinces  generally  accord- 
ing to  the  Nimoya-sirulhu  of  EAMALiKABAt  Now  Raghu- 
nandana,  who  is  the  paramount  authority  aud  sole  guide  of  the 
Bengal  school  in  the  matter  of  religious  acts,  has  laid  down 
as  follows : — **  Accordingly  in  the  double  set  of  oblatious 
(pdi^vana)  it  is  indispeiisably  necessary  that  the  son  should  per- 
form the  shrdddha  for  the  paternal  line,  and  not  for  the  line 
of  his  maternal  grandfather :  but  it  is  simply  reprehensible  iu 
oue  who  performs  shrdddha  for  the  paternal  ancestors,  not  to 
perform  it  also  for  the  maternal  grandfather  aud  his  progenitors. 
Consequently,  since  the  shrdddha  may  be  performed  without 
'  noticing  the  maternal  grandfather's  line,  in  a  subordinate  double 
set  of  oblations,  and  the  like,  the  shrdddha  for  the  maternal 
ancestors  is  not  requisite  to  the  completion  of  the  obsequies 
performed  in  the  dark  fortnight  of  A'stdna"  After  quoting  the 
above,  Jaqan-nAtha  has  expressed  his  own  opinion  by  saying, — 
"This  observation  of  Raghu-nandana  aud  others  is  accurate."— 
See  Coleb.  Dig.,  Vol.  Ill,  p.  253. 

Hence  it  is  clear  that,  according  to  the  Shdstra  of  the  Bengal 
school  the  presentation  of  oblations  to  the  ancestors  of  the 
adoptive  mother  is  rather  nominal,  and,  as  such,  it  cannot  be 
the  cause  of  heritable  right  in  the  estate  of  so-called  raaterual 
ancestors. 

*  "A  virtuous  wife  ascends  to  heaven,  though  she  have  no  child,  if  after 
the  decease  of  her  lord,  she  devote  hersell^  to  pious  austerity.** — Maiiu> 
Chap.  5,  V.  160.     Vide  Precedents,  page  628. 

t  See  Preface  to  the  Vyavasthichandrika,  and  that  to  the  pre^nt  work. 
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Besides,  inberitability  is  not,  in  every  case,  a  eonoomitant  of 
the  presentation  of  oblations ; — for  instance,  sons  of  tbe  daugb- 
ters  of  a  son  and  grandson  present  oblations  to  their  (natural) 
maternal  great-grandfather  and  great-great-grandfather,  and  yet 
they  do  not  inherit  from  snob  ancestors.  Further,  had  any  person 
simply  by  presenting  oblations  been  the  heir  of  him  to  whom  he 
offered  them,  then  Manu  an<l  his  followers  would  not  have  deemed 
it  necessary  to  declare  tlie  first  set  of  six  sons  including  the 
dattaka  to  be  kinsmen  and  (also)  heirs,*  inasmuch  as  the  term 
'  kinsmen'  alone  would,  in  the  above  case,  have  been  sufficient 
to  imply  that  those  sons  are  heirs  in  consequence  of  being  kins- 
men entitled  to  present  oblations.  But  the  settled  law  is  this, 
that  those  persons  only  are  heirs  who  are  recognized  and  enu- 
merated as  such  in  the  books  of  unquestionable  authority.t 

Regarding  the  succession  of  the  adopted  son,  there  is  also 
uncertainty  in  the  decision  in  question  owing  to  its  declaring  in 
general  terms  that  an  adopted  son  is  entitled  to  inherit  from 
the  relatives  of  his  adoptive  mother,  and  not  definitely  saying 
from  the  relatives  of  what  description  of  adoptive  mother,  iu- 
aamodi  as  (1)  if  a  woman  adopt  a  son  under  authority  from  her 
husband,  living  or  dead,  (2)  or  if  a  man  adopt  a  son  in  conjunc- 
tion with  his  wife  or  one  of  his  wives,  in  such  cases,  the 
woman  becomes,  doubtless,  the  adoptive  mother  of  the  son  so 
adopted  ;  but  (3)  where  a  man  having  numerous  wives,  and  not 
authorizing  any  of  them  to  adopt  a  son,  himself  adopted  a  sou 
without  allowing  any  of  his  wives  to  associate  with  him  in  the 
performance  of  the  act,  in  that  case  also  the  author  of  the 
DcUtaka-mimdnsd  considers  all  those  wives  to  be  adoptive  mothers 
of  the  son  so  adopted  by  their  husband  as  will  be  seen 
from  the  following  passage  : — "  In  consequence  of  the  superi- 
ority of  the  husband,  by  his  mere  act  of  adoption,  the  filiation 
of  the  adopted  as  son  of  the  wife  is  complete,  in  the  same  man- 
ner as  her  property,  in  any  other  thing,  accepted  by  the  hus- 
band." Dattaka-mlmdrnd  Sect,  i,  §  22.  8o  if,  upon  the  assump- 
tion of  such  adopted  son's  presenting  oblations  to  the  ancestors 
of  so-called  adoptive  mothers,  he  is  meant  by  the  decision  in 
question  to  be  heir  to  all  such  maternal  relatives,  then  the 
natural  legal  heii^s  of  those  numerous  persous  must  be  deprived 
of  their  just  rights.  The  above  decision,  therefore,  ought  to 
have  definitely  stated  whether  by  '  adoptive  motlier'  it  meant 
the  adopting  wife  or  widow  in  the  first  and  second  cases,  or  in 
the  third  case  also  j  if  also  in  the  third,  then  the  decision  under 
review,  cannot  but  be  regarded  as  being  in  contravention  of 
the  warning  of  our  holy  legislator  Vrihaspati,  who  says: — 
"  A  decision  must  not  be  made  solely  by  having  recourse  to  the 
letter  of  the  written  codes :  since  if  no  decision  were  made 
according  to  the  reason  of  the  law,  there  might  be  a  failure  of 
justice."  J 


See  anUy  pages  395,  896.  t  See  anU,  pages  80—111. 

t  Coleb.  Dig.,  VoL  II,  p.  12S— Miicn.  H.  L.,  VoL  II,  p.  102. 
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Sbould  it  be  alleged  that  the  decision  in  question  is  accordiug 
to  the  doctrine  of  the  D<Utaka-mimdn$dy  though  not  according 
to  that  of  the  Dattaka'chandrikd^  then  it  is  liumbly  submitted 
that  it  ought  not  to  have  been  qo,  as  the  latter,  on  the  poiut  iu 
question,  differs  from  the  former ;  and  the  rule  is  that  wherever 
those  two  authorities  differ,  the  doctrine  of  the  DcUtaka-chandrikd 
is  to  be  adhered  to  in  Bengal  and  Madras  in  preference  to 
that  of  the  DaUaka-mfmdnsdf  which  is  preferably  followed  in 
the  other  provinces.* 

In  conclusion  it  is  humbly  submitted  that  the  decision  in 
question,  being  not  only  in  contravention  of  the  Dattaka^handri- 
id,  Ddyorbhdga  and  SmritirtaUtoa  of  RAGHU-NANDiiNA,  the  para- 
mount authorities  of  the  Bengal  school,  but  also  iu  contraven- 
tion of  the  exposition  which  is  given  by  EaLLtJKA  BHATTAt  (an- 
other paramount  authority  of  the  said  school,)  and  which  is 
adopted  by  the  subsequent  authors  and  writers  as  being  the 
settled  law  on  the  poiut  in  question,  is  not  regarded  as  beiug 
in  accordance  with  the  Hindti  law  of  Bengal  proper,  while,  on  the 
other  hand,  the  Full  Bench  decision  in  Moran-moee  Ddea 
▼.  BiJoj/'krUhna  Gosvoam%  is  considered  as  being  in  strict  accor- 
dance with  the  law  of  this  school. 

vyavaxtha,  431.  If  there  exist  another  son  of  the  pro- 
prietor, then  the  adopted  son  of  his  deceased  son 
wonld  get  snch  share  as  an  adopted  son  would 
have  been  entitled  to.t — Dat.  Ch.  Sans.,  p.  30. 

Yyomzik^,  432-  Should  there  exist  no  son,  the  adopted 
son  of  the  deceased  son  will  take  the  whole 
estate.  J — JMd. 

'  Since  it  is  a  restrictive  rule,  that  a  grandson  succeeds 
to  the  appropriate  share  of  his  own  father,  the  son  given, 
where  his  adopter  is  the  real  legitimate  son  of  the  paternal 
grandfather,  is  entitled  to  an  equal  share  even,  with  a 

*  The  Uimbfavi  and  Chandriki  are  equally  respected  all  over  India ;  and 
wherever  they  differ,  the  doctrine  of  the  latter  is  adhered  to  in  Bengal 
and  by  the  Southern  jurists,  while  the  former  is  held  to  be  the  infallible 
guide  iu  the  provinces  of  Mithila  and  Benares. — Macnaghten*s  Hicdfi  law, 
Preliminary  Bemarks,  page  zxiii. 

t  See  ante,  page  898. 

t  The  original  of  these  two  VyavoithU  is  in  the  Santknia  J)aUak4r 
chandrikd,  and  runs  thus  : — 

^^fftfwtir  wfir?^^  I  ^,  %  ^,  ^»  I 

9^5^  I   ?r^^  ^^Tc^fir  I  ^,  If,  ^.  ^o  I 

The  English  version  of  the  above  is  not  to  be  found  in  Mr.  Sutherland'a 
translation  of  the  work.  It  must  have  been  inadvertently  omitted  under  to« 
ciicumstance  stated  by  him  in  his  Preface. 
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paternal  uncle^  wbo  is  also  such  description  o£  son  :  tbere- 
fore,  a  grandson,  who  is  an  adopted  son,  may  (in  all  cases) 
inherit  an  equal  share  even  with  an  uncle/ — ^This  must  not 
be  alleged  (as  a  general,  rule.)  For  there  would  be  this 
discrepancy :  where  the  father  of  the  grandson  were  an 
adopted  son,  he  would  receive  a  fourth  share ;  but  the  grand- 
son, if  be  were  such  son  [of  him,]  would  receive  an  equal 
share  [with  an  uncle  in  the  heritage  of  the  grandfather.] 
Dat.  Cha,y  Sect,  v,  §  25.    Accordingly, — 

433.  Whatever  share,  may   be   established  by   yywaM(h&. 
law,  for  a  father  of  the  same  description,  as  him- 
self; to  such  appropriate  share  of  his   father   does 

the  individual  in  question  {viz,,  the  adopted  son  of 
one  adopted,)  succeed.  Thus  what  has  been  ad- 
vanced, only  is  correct.  The  same  rule  is  to  be 
applied  by  inference  to  the  great-grandson  also. — 
Dat.  Cha.,  Sect.  V,  §  26. 

Vide  Precedents,  pages  443,  620,  622,  640—642,  644. 

434.  The  issue,  natural  or  adopted,  of  an  adopt-  ^y^''^*^. 
ed  son  inherit  collaterally  as  well  as  lineally. 

Vide  Precedents,  pages  443,  620,  622,  640. 

435.  The  right  of  the  relations  of  a  different  ^y<^^^^ 
race  or  races  as  well  as  of  those  of  the   same  race 

to  inherit    from    a  dattaha    has    been  expressly 
recognised  by  the  dispensers  of  justice. 
Vide  Precedents,  pages  175,  620,  642. 

436.  The  adopted  son  of  a  Shudra  inherits  in     vywasihi. 
equal  shares  with  the  legitimately  begotten   son 
during  the  life- time  of  the  adopter,  but  gets  half 

of  that  son's  share  after  the  adopter's  death.     (See 
ante,  pp.  23—25.) 

Since,  on  the  following  texts  of  Manu  and  YAjnavalkya 
respectively,  a  share,  equal  to  that  of  the  real  legitimate 
son,  is  prescribed  for  the  son  even,  by  a  female  slave,  of  a 
man  of  the  class  in  question  ;  and  the  co-heirship,  with  the 
daughter's  son,  of  such  son,  only  when  having  no  brother, 
is  intimated ;  the  equal  partition  of  the  son  of  the  wife, 
the  son  given,  and  the  rest,  with  the  real  legitimate  son, 
whilst  the  father  lives,  and  their  succession  to  the  moiety  of 
the  share  of  such  son^  where  the  father  may  be  dead  at  the 
time  of  partition,  follow  a  fortioru-'^And  otherwise,  there 
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would  be  a  great  inconsistency^  if  where  the  son  of  tbe 
wife,  the  son  given,  and  the  rest,  took  the  fourth  of  the 
share  of  the  legitimate  son,  the  son  by  a  female  slave, 
whose  title  is  infinitely  inferior  in  respect  to  these,  were 
to  take  an  equal  share,  with  the  legitimate  son.  Mantj:  — 
"  But  a  son,  begotten  by  a  man  of  the  servile  class,  on 
his  female  slave,  or  on  the  female  slave  of  his  male  slave, 
™&7j  ^7  permission,  take  a  share  of  the  heritage.  Thus 
is  the  law  established.^'  YAjnavalkya  : — "  Even  a  son,  be- 
gotten by  a  ShUd/rd,  on  a  female  slave,  may  take  a  share, 
by  the  father's  choice.  But  if  the  father  be  dead,  the 
brethren  should  make  him  partaker  of  the  moiety  of  a 
share ;  and  one  who  has  no  brothers,  may  inherit  the  whole 
property  ;  on  default  of  daughter's  sons."— Do^.  (7A.,  Sect.  V, 
para.^30. 

SUCCESSION  OF  A   DWtAmUSHTIyaNA  AND  THE  KEST. 

437.  The  son  giveD,  wliois  a  Dtoydmushydyana 
yya^aiih&.  ^^^^  ^j  ^^^  fathers,)*   if  both  his  adoptive  and 

natural  fathers  have  no  other  male  issue,  takes  the 
whole  estate  of  both. — Dat.  Ch.,  Sect.  V,  §  33. 

438.  One  adopted,  where  legitimate  issue  (of 
the  adopter)  existed,  does  not  participate  in  the 
estate  of  the  adopter. — Ibid. 

439.  But  a  legitimate  son,  being  born,  (to  the 
natural  father)  subsequent  to  the  adoption,  the 
adopted  son  takes  out  of  the  natural  father's 
estatef  half  of  the  share  of  a  legitimate  son.  (If, 
however,  such  issue  be  subsequently  born  to  the 
adopter,  the  adopted  son  in  question)  takes  half  of 
the  share  which  is  prescribed  by  law  for  an  adopted 
son,  exclusively  related  to  his  adoptive  father, 
(where  legitimate  issue  may  be  subsequently  bonot 
to  that  person.)^ — Ibid. 


Vyawuthi, 


Vyaviuthd, 


*  See  anU,  pages  340—847. 

t   Tbe  portion  in  Italics  is  omitted  in  Mr.  Sutherland'c  tramdaUoD. 

t  Where,  subsequent  to  an  adoption  legally  made,  a  legitimate  son  is  bom 
to  tbe  adopter,  tbe  adopted  son,  at  a  division  of  tbe  heritage  with  such 
son,  receives  a  quarter  sbare  (but  see  antCf  p.  387,)  according  to  the  DaUaka- 
€handrik4,  A  distinction,  however,  obtains  in  the  case  of  the  Dwyiimusk* 
yAnck  From  an  obscure  part  of  that  work  it  would  appear  to  be  the  doc- 
trine of  its  author,  that  such  son  would  only  take  half  tbe  share  to  which 
the  son,  absolutely  adopted,  would  be  entitled,  in  participating  with  a 
legitimate  son,  subsequently  bom*— On  the  same  principlai^  thisftatbor 
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440.     The  son  and  son's  son  ot  2i,Nitya'dwyd* 
mwhydyana  succeed  also  in  the  same  manner. 


Tyava  ithd 


441.  The  children   of  an   Anitya-dwydmushyd-   Vyavattki. 
yanay  having  no   relation   with   the  family  of  the 
adopter,*  it  is  inferred,  by  analogy,  as   well   as   by 
equity,   that  they  are  not  entitled  to  inherit  from 
tliem. 

442.  The  exclusively  given    sons  and  Dwyd-   ^y^^oiutu. 
mnshydyanas  adopted   by   persons   blind,   lame  or 
otherwise  disqualified  from  inheriting,  and  so  forth, 


Annotations. 


442.  Adoption  by  one,  being  himself  throagh  anj  of  the  opera- 
tire  caoaesy  incapable  of  inheriting,  seems  to  be  of  a  qualified 
nature,  nofc  entitling  the  adopted  to  the  full  rights  of  his  condition. 
-^Stra.  H.  L.,  Vol.  I,  p.  77. 


appears  to  provide  that,  where  legitimate  issue  is  subsequently  bora  to  the 
natural  &ther,  the  Dwydmushydyana  only  t^es,  in  the  estate  of  such  father, 
ihe  half  of  the  share  of  a  legitimate  son.— Sutherland's  Synopsis,  Head 
Fifth,  page  154. 

Sir  William  Macjiaghten  says:— "With  a  legitimate  son  subsequently 
born,   the  Dwydmutkydyana  takes  half  a  share  of  his  adopting  father's  pro- 
perty" (Vol.  I,  p.  71);  and  as  authority  for  the  same,   he  refers   to   the 
J>aUakackandrikd   (Sect.    V.  §  88,)  that  is,  the  VyvaatU*i  Nos.  437,  483  and 
429,  quoted  herein-above,  on  reference  to  which  it  appears   that  the  above 
dictum  of  the  learned  gentleman   is  erroneous,  and  not  in  conformity  with 
t.be  passage  of  the    Dattaka-chandrikd  cited ;  inasmuch  as  it  is  clear  from 
the  passage  in  question   that  a  legitimate  son  being  subsequently  bom,  the 
JhpyAmuskydyajia  does  not  inherit  half  of  the  whole  estate   of  the  a«'opter, 
but  is,   iu   that  case,   entitled  to  half  of  the   share  which  an  ado(  ted  son 
exclusively  related  to  the  adopter  would  have  been  entitled   to.— The  fallacy 
of  the  dictum   may  also   be   evinced  in   another  way,    namely,   if  in   the 
above  case,  the  Dwyamuskydyana  is  entitled  to  half  of  his  adopting  father's 
property  (as  held  by  the  learned  gentleman,)  then  the  remaining  half  neces- 
nariiy  becomes  the  portion  of  the  iegiiimately   begotten  son,    and  thus  the 
dictum  iu   question   proves   to   be  contrary  to  the  principle  of  the  law  and 
inconsistent  with  reason  :— contrary  to  the  principle  of  the  law,  because, 
the   rule  is  (see  ante,   pp.   387,  388,)  that,  "  where  a  legitimate  son  is  born 
subsequent  to  the  adoption,    the  adopted  son   takes  one-third,   and    the 
legitimately   begotten  son  is  entitled    to    two-thirds: — inconsistent    with 
reason,  because,  a  legitimate  son,   subsequently   boi  n,   having  the   right   to 
perform  all  the  religious  rites   beneficial   to   the  late   proprietor's  soul,   is 
jiiMtly  and  deservedly  entitled  to  the  double  share  (as  ordained  l>y  the  law) 
of  the  adopted  son.    (See  his  own   work.   Vol.  1,  p.  70.)    Thus   the  dictum 
that  a  DwyannUKydyan  i  son   is   to  have  an  equal  share  with  a  legitimately 
begotteu  SOD,  is  contrary  not  only  to  the  law   aud   reason,   but  also   to   the 
priuoiple  laid  down  by  himself. 

•  See  aiOf,  pages  340,  341. 
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have  no  right  to  the  estate  of  their  adc^tiye  grand- 
father  but  to  maintenance  only** 

Authority.  As  «on8,  blind^  lame,  and  so  forth,  do  not  inherit, — and 
since  it  is  ordained,  that  their  legitimate  son,  and  son  of  the 
wife  only,  participate  in  the  estate  of  the  paternal  grand* 
father ;  a  son  given  or  other  description  of  son,  adopted  by 
such  persons,  has  no  right  to  the  estate  of  the  paternal 
grandfather,  but  to  maintenance  only.  For,  alimony  being 
provided  for  the  wives  of  persons  blind  and  so  forth, 
maintenance  for  their  adopted  sons  is  inferred  a  fortiori. 
do  akK),  having  previously  d^lared  9on&  blind,  lstme,and 
so  forth,  not  to  be  heirs  (an  ailthor)  adds, — ''  Of  theses 
the  sons  legitimate,  and  sons  of  the  wife,  who  are  free  from 
defect,  participate  in  a  share :  the  childle^  wives  of  those 
(who  are  blind  and  so  forth)  are  to  be  supported,  if  virtuous. 
Their  daughters  are  to  be  maintained  as  long  as  unmar- 
ried.''—Da^  Ch,,  Sect.  VI,  §  1,  2. 

VynviuthA,  443.  Erom  the  expression  tiiat  they  have  no 
right  to  the  estate  of  their  adoptive  grandfaUier, 
it  is  inferred  that  a  fortiori  they  hav^  no  right  to 
the  estate  of  the  relations  inferior  to  tke  grand- 
father^ namely,  those  other  than  the  parents,  be- 
cause their  fathers  (through  whom  they  claito)  had 
no  right  to  the  property  of  such  relations. 

*  A  doubt  might  be  dotertuned,  aa  to  the  validity  of  ui  adoption,  by  od4 
Bdt  being  in  l£e  order  of  the  '  ^rt'Ai'  (the  houfle-holder  or  married  m«D,)  or 
by  a  blind,  impotent,  or  other  person,  disqnalified  from  inheriting.  The 
more  correct  opinion,  however,  appears  to  be,  that  an  adoption,  by  any  of 
the  persons  described,  would  be  valid  ;  though  it  seems  reasonable,  that  the 
affiliation  of  one  excluded  from  iuherit^ce,  should  confer  no  right  of  eueoes- 
sion  on  the  adopted,  of  which  the  adopter  is  debarred  by  law. — Sutherland't 
Synojpsis,  Bead  First,  page  U8. 

The  individuals  excluded  from  inheritance  are,  "  the  impotent  p«rson,  th* 
outcast  and  his  issue,  one  lame,  a  mad  man,  an  idiot,  a  blind  man,  a  pmwn 
afflicted  with  an  incurable  diseaae,  and  others  similarly  disqualified,**  (Se<f 
Chupter  Vlir,) — The  possibility  of  a  doubt,  as  to  the  legality  of  an  adoption, 
by  such  persons,  is  suggested  with  reference  to  a  passage  iu  the  3tit&kiharaf 
which  declai^es,  that  the  specific  mention  of  '  the  legitimate  son  and  son  of 
ihe  Wifd,  in  a  text  of  YijNAVALKTA,  providing  for  the  inheritance  of  such 
sons  of  disquallfi^  persons,*  is  intended  to  forbid  the  adoption,  by  thetni 
6f  other  sons.  The  author  of  the  Datiaka-chandrikd  likewise,  arguing  from 
<he  same  or  a  parallel  text,  that  an  adoptM  son,  is  not  ordain^  for  dif* 
<^uaiified  persoi^s,  Excludes  such  son  of  those  persons  from  succeeding  to  the 
Estate  of  the  ^ternal  grandfather.  In  the  absence,  however,  of  other 
authorities,  those  alluded  to  can  hardly  be  admitted  as  sufficient  to  est^Ksh 
ft  general  rule,  vitiating  in  toio  the  adoption  by  one  ezcladed  from  inheritance.* 
-i-In  fao€  the  aulhoi:  of  the  DaUakaehandriid  without  advancing  sttch 
position,  merdlj^  denies  the  right  of  one  so  adopted  to  inherit  of  his  adoptjrs 
father ;  atid  perhaps  no  more  was-  ititemled  by  the  author  of  th^  MitSkwari. 
—Sutherland's  Synopsis^  Note  iv,  page  156. 


Digitized  by 


Google 


ON  ADOPTION. 


411 


444.     It  foUows/bowever,  that  (he   e^pclueivejy  ryavasthi. 
adopted  sorus,   as   well  a^  Dwydmukhydyana  sons, 
of  such  persons  are  entitled  to  their  adoptive  father's 
f  roperty,  if  any. 

For  they  are  nowhere   prohibited  to  inherit  their  adoptive      Reaion. 
fathers'  own  property. 

446.     A  son  adopted,  notwithstanding  the  exis-   ryawai. 
tence   of  a  legitimately  begotten  son,  has  no  right 
to  the  property  of  the  adopter. 

Since  it  is  shown,  tl)at  a   son   given   participates   with   a  '^"'^ori*^ 
real  legitimate  son,  bom  subsequently  to  his  adoption,  a  son, 
adopted  where  a  legitimate  son  exists,  does  not  take  a  share! 
—Dat.  Ck.,  Sect.  VI,  §   3.  v       «•   ^are. 


SECTION  V. 


Effect  op  the  Nok -performance  of  the  Prescbibed 
Forms  and  Rit£s. 

446.    A  son  adopted  without  the   performance     ^i^^*"^- 
of  tibe  religious  rites  and   ceremonies   ordained  fof 
the   purpose,   is  not  entitled  to   inherit  from  hii 
adopter,  hut  to  receive  food  and  raiment,  and  assets 
sufficient  for  his  marriage. 

Vide  Precedents,  pages  565 — 670. 

It   is,   therefore,   established   that  the   fihal    relatipn   of   Authority, 
adopted   sons,   is  occasioned  only  by  the  (proper)  ceremonies. 
Of  gift,   acceptance,   a  burnt  sacrament     (homa),    and   so 
forth,  should  either  be  wanting,  filial  relation   even  fails.— 
Hal.  Mm.,  Sect.  V,  §  66. 

The  sanve  author  (Manu)  propounds  a  £^ecial  rule,  should  Authority, 
the   due   form  for  adoption    not  be  observed  : — '^  He   who 
adopts   a    son   withojiit  observing  the  rules  ordained,  should 
maKe  him  a  participator  of  the  rites  of  maiTiage  (a),   not  a 
sharer  oi  the  wealth.**'— J5Mc2.,  §  45. 

The  meaning  is;  tbe  mf^rriage  ov}y  of  one  adopted^  without  Explanation, 
the.  form  of  adoption,  is  to  be  performed ;  no  wealth  is  to  he 
bestowed  on  him :  on  the  contrary,  in  such  case,  the  wite 
and  the  rest  even  succeed  to  the  estate ;  for,  without  obser- 
vance of  form,  his  fiUal  relation  i^  not  produced. — /W^.; 
para  46.  .  " 
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Authority.  In  case,  no  form  as  propounded,  should  be  observed,  it  will 
be  declared,  that  the  adopted  son  is  entitled  to  assets,  suffi- 
cient for  bis  marriage.— I>a^.  Ch.,  Sect.  II,  §  17. 

Authority.  Accordingly,  an  author  declares  the  non-sucoession  to  a 
share  of  one  adopted  without  observance  of  rule  : — '*  Him 
existing,  a  son  being  created,  and  a  son  given  existing,  one 
being  adopted  informally,  that  estate  is  his  only,  who  is 
justly  master  of  the  father's  wealth/'  Manu  : — "  He  who 
adopted  a  son  without  observing  the  rules  ordained,  should 
make  him  the  participator  of  the  rites  of  marriage  (a)j  not 
sharer  of  the  wealth.— Z)fl^  Ch.,  Sect.  VI,  §  3. 

Interpret*-      fa)  Marriage  is  merely   illustrative, — food   and   raiment  also 
****"•  should   be   given    to    him,  iu  conformity  with  the  text — "But it 

is  just  that  the  heir  who  kuows  his  duty  should  give  to  all  of 
them  food  aud  raimeut  for  life  without  stint,  according  to  the 
best  of  his  power."*^-^Commeutary  on  the  Dattaka-n^mdmd, 
Sanskrit,  page  75. 


SECTION  VI. 

Adoption  Indefeasible. 


"Yyavoithd.  447.  A  son  completely  and  validly  adopted 
cannot  be  discarded  and  disinherited,  unless  be 
become  (by  sin  or  diseaset)  disqualified  from  per- 


Axinotations. 


447.  The  adoption  cannot  be  affected  by  the  residence  of  the 
adopted,  which  can  but  raise  presumption  as  to  the  fact ;  being  once 
completely  and  validly  made,  it  cannot  be  re-called. — Colebrooke's 
opinion.— See  Stra.  H.  L.,  Vol.  II,  p.  111. 

The  adoption  being  complete,  it  cannot  be  annulled.  An  adopted 
•on  may  be  disinherited  for  like  reasons  as  the  legitimate  son.— 
(MUdksh,  on  In.  Ch.  II,  Sect.  X.)  But  he  cannot  forfeit  the  relation 
of  son.--Colebrooke*8  opinion. — See  Stra.  H.  L.,  Vol.  Ill,  p.  126. 

By  the  laws  of  Solon,  which  introduced  adoption  into  Greece,  the 
adopted  by  begetting  a  son,  and  leaving  him  iu  his  place,  might 
relinquish  the  adoptive,  and  resume  his  station  in  his  own  family* 
But  a  Hindu  adoption  is  permanent,  unless  in  the  instance,  that  has 
been  alluded  to,  of  an  Anitya-dwydmuihydyana  ;  nor  can  the  adopted 

*  Maku,    See  the  Chapter  on  Exclusiun  from  Inheritance* 
t  See  anttf  pages  8,  9,  and  the  Chapter  on  Exclusion  from  Inheritance* 
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formiag  the  exeq[uial  and  other  religious  rites,  and 
so  disentitled  to  inherit,  in  which  case  another  son 
may  be  adopted  in  his  stead.* 

Vide  Precedents,  pages  648—660. 

Because,  a  son  is  adopted  for  the  sake  of  providing  for  the  Reaaoo, 
pertonnance  of  the  exequial  and  other  religious  rites  ;*  so  if 
the  existing  son  become  civiliter  mortuus  or  disqualified 
from  performing  the  rites  for  the  performance  whereof 
a  son  is  adopted,  then  on  account  of  the  obligatory  necessity 
of  having  a  son  for  the  above  purpose,  the  affiliation  of 
another  son  can  legally  take  place,  in  the  same  manner  as  a 
Bon  is  adopted  upon  the  natural  or  civil  death  of  the  be- 
gotten son  t  Consequently,  he  could  not  be  repudiated  or 
disinherited  for  any  fault  less  than  his  disqualification  from 
the  performance  of  the  duties  in  question. 

448.     Like   a   legitimately  begotten    son,   an   Vyav<uths. 
adopted   son   also  may  resign  his  right  to  the  pro- 
perty of  his  adoptive  father,   but   nevertheless   he 
cannot  &ee  himself  from  his  connection  and  duties 
as  an  adopted  son. 

Vide  Precedents,  pages  649,  650. 


Annotations. 


be  deprived  of  his  advantages  for  any  cause,  or  upon  any  pretence 
that  would  not  forfeit  to  a  son  begotten  bis  natural  right  to  inherit. 
^Stra.  H.  L.,  Vol.  I,  p.  101. 

The  right  of  inheriting,  and  that  of  performing  for  the  ancestor 
his  funeral  obsequies  being  correlative,  if  by  any  of  the  legal  dis- 
abilities, as  by  degradation  from  caste,  by  insanity,  iucurable 
disetise,  or  otherwise,  the  living  issue  have  become  disqualified  in 
kw  for  the  former,  the  effect  for  the  purpose  in  question  being  the 
same  as  if  none  existed,  it  is  inferred  that  the  right  to  adopt  at- 
taches.—Stra.  H.  L.,  Vol.  I,  p.  77. 


*  See  ante,  p.  268,  H  Mg.,  also  pp.  289—291. 
t  See  ante,  pages  289—291. 


Digitized  by 


Google 


BOOK  IV. 

ON  PARTITION. 


CHAPTER  I. 

WHAT  IS  PARTITION— BY  WHOM  AND  WHEN  IT  CAN 
BE  MADE  OR  ENFORCED. 


ParUiion 
defined. 


SECTION  I. 

DiGFiNiTiON  OP  Partition. 

449.  Partition  corisists  in  manifesting  (or  in 
particularizing*)  by  tlie  casting  of  lots  or  otherwise, 
a  property  which  had  arisen  in  lands  or  chattels, 
but  which  extended  only  to  a  portion  of  them,  and 
which  was  previously  unascertained,  being  unfit 
for  exclusive  appropriation,  because  no  evidence  of 
any  ground  of  discrimination  existed. — Bd.  J3kd., 
Chap.  I,  §  8. 

furthered T       ^^®*     ^'  partition  is  a  special  ascertainment  of 

ned.         '  property,  or  making  of  it  known  [by  reference  of  a 

particular  share  to  a  particular  person.]  t — Ibid.^  §  9. 

451.  Even  in  the  case  where  a  single  article  as  a 
female  slave,  or  a  cow,  or  the  like,  is  common  to 
manjr,  the  property  is  severed  by  a  sepairate  use, 
in  carrying  burdens,  or  in  milking,  during  specific 
periods,  in  turiL—  Ibid.,  para.  10. 

As  directed  by  Vrihaspati: — A  single  female  «la^^ 
rfionld  be  employed  on  labor  in  the  houses  (of  the  several  co- 
heirs) soooessiv^ly,  aecoi'diD^  to  the  number  of  shares  :....and 
TVftter  of  wrik  and  ponds  is  drawn  for  use  aooording  to  need 
(without  stint)..., such  property  (as  is  properly  not  divisible) 
should  be  distributed  by  equitable  adjustment,  else  it  would 
be  useless  (to  the  owner;.^' — Ibid, 

*  AOHTUTA  and  SRfKRIBHIfA. 

t  By  reference  of  a  particular  ahare  to  a  particular  perton.']  So  Saf- 
KRI8HKA  completes  the  aeDteooe.  He  adds,  "the  making  of  property  known 
here,  dgnifies  the  casting  of  lots  or  other  opmnition  tending  to  the  ascertaiift- 
ment  of  the  right." — Dd.  £h&.,  Chap.  I,  Annotation  9. 
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SECTION  II. 

By  whom  and  when  partition  can  bk  icabs 

OB  ENFORCED. 

452.  A  father's  own  acquired  property  may  be  VyofmtM. 
divided  by  him,  or  by  his  choice,  at  any  time  what- 
ever ;  or  it  may  be  divided  by  his  sons  or  heirs, 
when  his  right  of  properly  ceases  by  death, 
natural  or  civil,  by  disregard  of  temporal  matters, 
6r  voluntary  abandonment.* 

There  are   two  periods  of  partition^  one  when  thtf  fatbet'a   Authority, 
property   ceases ;    the  other  by  his  choice  while  hia  right  of 
property  endures. — Dd.  Bha.,  Chap.  I,  §  88. 

If  it  be  said^  the  extinction  of  passions^  without  any 
condition  annexed  to  it^  marks  the  period  fOr  a  division  of 
the  father's  estate,  that  is  denied^  for  it  might  be  thence 
inferred,  that  partition  would  not  take  place,)  alth<>ugh  the 
father  were  a  degraded  pei*80n,  if  he  ^ete  not  at  the  same 
time  devoid  of  tempoml  regard.— iftirf.,  §  40, 

But  if  this  be  pronounced  to  be  another  period,   then  four  Authority. 
4i8tinet  periods  would  arise:  1,  the  demise  of  the  father; 
2,  his   degradation;    8,  his  dtsregaxd  of   secular  objects; 
4,  his  own  choice. — Ibid,,  §  41. 

Therefore  tiro  periods   only  ar6  rightly  affiritaed.    One  |Authority. 
when    (right  of)  property  ceases  by  the  owher's  degradation 
from  his  tribe,   disregard   of    tempdral   matters,   or  actual 
demise;  the  other  by  the  choice  of  the  father  while  his  (right 
of)  property  still  subsists. — iftii.,  §  44, 

It  is  because,  there  are  two  periods  of  partition  in  the  Authority. 
6ase  of  tire  father's  wealth  that  MAN0t  and  OouTAMAt 
and  others  avoid  the  word  ''dead,'*  and  use  the  term 
"  after.''  Since  the  father's  right  then  ceases,  the  terra 
'^  after"  is  employed  to  express  that  sense.  Hence  this  lA 
one  period  of  partition.  Another,  regulated  by  bis  choice, 
while  he  does  retain  worldly  affections,  is  indicated  by  the 
text — "  A  son  born  after  division,  &c."*^/6ui.^  §  46. 

It  is  thus  established  by  reasoning  (as  well  as  by   positive  Conclusion. 
law,§)    that   two   periods   exist  for   the  partition  of  wealth 
appertaining  to  a  father.-^/6td.,  §  50. 


*  See  anU,  pages  8  and  d. 
t  QovuMk,  28, 1, 


t  M^MU,  9»  104. 
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It  it  t/iuM  eitablisJieJ,  &c.]  Wbeu  partitiou  is  made  by  the 
father,  his  choice  ou\y  is  requisite,  if  ihe  estate  were  acquired 
by  liitnself ;  but  if  it  be  au  estate  inherited  from  ancestors,  his 
will,  joined  with  the  circuuisUiuce  of  the  mother's  being  past 
child-benring,  is  required.— SaiKBiSHNA's  Bdya-krama, — Cote- 
brooke's  Aunotatiou  to  the  above  passage. 

VyaiMiihd.  453.  As  regards  tbe  ancestral  property,  that  is 
property  descended  from  or  tlirough  the  paternal 
grandfather,  the  same  can  be  divided  by  the  father, 
or  at  his  desire  (and  not  otherwise)  after  cessation 
of  his  wife's  catamenia,  or  after  his  becoming 
incapable  of  connubial  intercourse. 
Vide  Precedents,  page  659. 

Authority.  SRiKBiSHNA  : — A  partition  made  by  a  father  of  his  own 
acquired  wealth  is  reflated  by  his  will  alone;  but  in 
regard  to  a  division  of  the  ancestral  property,  the  circuni' 
stance  of  the  cessation  of  the  mother^s  courses  must  be 
associated  with  the  father's  will.  This  is  the  difEerence.-^ 
Dd.  Kiu.  Sang,,  Chap.  VI,  §  1. 

NArada  says : — "  When  the  mother  (a)  is  past  child* 
bearing,  and  when  the  sisters  are  married  {b) ,  or  if  the  father 
be  lost,  or  no  longer  a  householder,  or  if  his  temporal 
affections  be  extinct.* — 13.  -3. 

ExpoMtion.  The  condition  **  when  the  mother  (a)  is  past  child-bear- 
ing,'' regards  wealth  inherited  from  the  paternal  grandfather. 
Since  other  children  cannot  be  borne  by  her,  when  her 
courses  have  ceased,  partition  among  sons  may  then  take 
pluce,  still,  however,  by  the  choice  of  the  father.  But  if 
the  hereditary  estate  were  divided,  while  she  continued  to  be 
capable  of  bearing  children,  those,  born  subsequently,  would 
be  deprived  of  subsistence.  Neither  would  that  be  right : 
for  a  text  expresses,  ''  They  who  are  born,  and  they  who 
are  yet  unbegotten,  and  they  who  are  actually  in  the  womb, 
all  require  the  means  of  support :  and  the  dissipation  of 
their  hereditary  maintenance  is  censured."t — ^^*  -Bhd., 
Ch.  I.,  §  45. 

(a)  When  the  mother  is  post  child-bearing.]  Mother  here 
denotes  any  wife  of  the  father.  SrIkrishna. — See  Dd.  Bkd., 
Ch.  I,  §  45,  Annotation. 


*  DA.  Bhd ,  Chap.  I,  para.  22. 

t  Ytasa.  The  close  of  this  pASsage  is  read  otherwise  in  the  Mitih- 
iharA,  SmriUidrUf  Prakdiha,  OhiiUdmani,  dkc,  viz.,  "No  gift  or  sale  shoulcT 
be  made.*'  KaqhonandaNa  in  the  Daya-tattwc^  Sr/krishna,  aud  ViDTJ^ 
Vacuasfati  in  the  Ddya-raharya  copy  Jfii^TA-viHAKA's  reading  of  the 
passage. 
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Stnoa  the  oondition  is  stated  by  way  of  illustration,  it  intends 
geoeraUy  the  impossibility  of  further  male  issue  ;  if  therefore 
it  be  possible,  that  the  father  should  have  issue  by  another  wife, 
partition  should  not  be  made. — Aohyuta. — Ibid, 

Even  then  when  the  father's  wife  is  incapable  of  bearing 
issue,  partition  is  by  the  father's  choice. — SicfKBiSHNA. — Ibid, 

(a)  The  term  "  mother"  comprehends  also  the  step-mother ; 
for  she  also  oaa  bring  forth  a  son  (to  the  father.) — Dd,  Ta, 
Sana.  12. 

So  the  father's  choice  must  be  preceded  either  by  the  circum- 
stance of  the  mother  and  step-mother  being  past  child-bearing,  or 
by  that  of  the  father  being  incapable  of  connubial  intercourse. 

If  the  cessation  of  the  mother^s  courses  be  joined,  as  a  Remark, 
condition,  with  the  extinction  of  the  father's  worldly 
inclinations,  it  might  be  concluded,  that  partition  could 
not  take  place  among  sons,  however  desirons  of  it, 
when  the  father  becomes  a  hermit  (his  temporal  pro- 
pensities being  extinguished);  since  the  cessation  of 
the  mother's  courses  cannot  yet  have  happened  [while  she 
is  still  between  thirty  and  forty  years  of  age.]  — Dd.  Bhd,, 
Chap.  I,  §  89. 

(6)    The  condition '' and  when  the  sisters   are  married,"    Exposition, 
does  not  intend  a  distinct  period,  but  inculcates  the  necessity 
of  disposing  of  them  in  marriage.— Jifrf.,  §  47. 

The  phrase   ''  When   the  sisters  are  given  away  (in  marriage)"   Exposition, 
is  added  to  show   the  necessity   of    bestowing   them  in  marriage 
after  the  death   of  the   father :  it  does  not  denote,  says  JlMtJTA- 
viHANA,  that  partition  cannot  take  place  unless  the   sisters  have 
been  given  away  (in  marriage.) — Cokb,  Dig.,  Vol.  Ill,  p.  52. 

454.  But  if  the  father  be  unable  to  make  a  Vyavattu, 
partition  or  unwilling  to  take  the  trouble,  his  sons 
or  heirs,  may,  at  his  desire  or  under  his  direction, 
divide  the  ancestral  estate  at  or  after  the  above- 
mentioned  time,  and  his  self-acquired  estate,  at 
any  time  whatever ;  but  they  are  not  competent 
to  divide  any  of  those  properties  without  his  per- 
mission or  authority,  unless  he  forfeit  his  right 
by  any  disqualifying  defect,  mental  or  corporeal, 
6ven  though  he  bo  very  old  or  otherwise  incapa- 
ble of   business. 


Vide  Freoedfflits,  page  659. 
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Authority. 


Authority. 


Authority. 


Authority. 


Authority, 


Authority. 


GouTAMA :— After  the  father's  death  (natural  or  civil) 
let  sons  share  his  estate  :  or  while  he  lives,  if  the  mother 
be  past  child-bearing,  and  be  desire  partition.^ 

BoudhAyana  : — Partition  of  heritage  is  to  take  place 
with  the  permission  of  the  father.— Cited  in  the  Vivada- 
cJiintdmani,  page  37. 

The  alleged  power  of  sons  to  make  a  partition,  when 
the  father  is  incapable  oE  basiness  [by  reason  of  extreme 
age,t]  has  been  asserted  through  ignorance  of  express 
passages  of  law  [to  the  contrary.]  Thus  HinfTA  says  :— 
•*  While  the  father  lives,  sons  have  no  independent  power  in 
regard  to  the  receipt,  expenditure  and  bailment  of  wealth. 
But,  if  he  be  decayed,  remotely  absent,  or  alHicted  with 
disease,  let  the  eldest  son  manage  the  affairs  as  he  pleases.'^ 
So  Sankha  and  Likhita  explicitly  declare: — "If  the  father 
be  incapable,  let  the  eldest  manage  the  affairs  of  the  family, 
or,  with  his  consent,  a  younger  brother  conversant  with 
business.  Partition  of  the  wealth  does  not  take  place,  i£ 
the  father  be  not  desirous  of  it,  when  he  is  old,  or  his  men- 
tal (acuities  are  impaired,  or  bis  body  is  afflicted  with  a 
lasting  disease.  Let  the  eldest,  like  a  father,  protect  the 
goods  of  the  rest;  for  [the  support  of]  the  family  is 
founded  on  wealth.  They  are  not  independent,  while  they 
have  their  father  living,  nor  while  the  mother  survives.''— 
Dd.  Bhd,,  Chap.  I,  §  42. 

These  two  passages,  forbidding  partition  when  the  father 
is  incapable  of  business,  or  when  he  labours  under  a  last- 
ing disorder,  direct,  that  the  eldest  son  should  superintend 
the  household,  or  a  younger  son  who  is  conversant  with 
business.  The  text  last  cited,  therefore,  runs  **  not  if  the 
father  desire  it  not;''  and  it  was  by  mistake  that  it  was 
written  *'  if  be  be  incapable  of  business,  partition  of  the 
wealth  takes  place,  &c." — Dd.  Bhd.,  Chap.  I,  §  43. 

Tims  (since  sons  have  not  power  to  require  partitionj)  a 
division  even  of  wealth  inherited  from  the  grandfather 
must  be  made  by  the  sole  choice  of  the  father.  But,  with 
this  difference,  that  it  is  requisite  the  mother  should  have 
ceased  to  be  capable  of  bearing  issue :  whereas,  in  the  in- 
stance of  his  own  acquired  property,  partition  takes  effect 
without   that  condition. — Dd,  Bhd.,  Chap.  II,  §  34. 

A  division  of  it  does  not  take  place  without  the 
father's  choice;   since  Manu,  NArada,  Goutama,  BoudhA- 


DA.  Era.  Sang.,Ch&^,  VI,  §  3. 
t  Sbikbishna. 


CoUb.  Dig.,  Vol.  Ill,  p.  51. 

t  SBIKBISBlfA. 
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TANA,  Sankha,  Likhita,  and  others,  (in  the  following 
passages,  ''  they  have  not  power  over  it/^*  '*  they  have 
not  ownership  while  their  father  is  alive  and  free  from 
defect/''t  ''while  he  lives,  if  he  desire  partition/*  J  '^  parti- 
tion of  heritage  by  consent  of  the  father/'§  *'  partition  of 
the  estate  being  authorised  while  the  father  is  living," 
&c.)||  declaie,  without  restriction,  that  sons  have  not  a 
right  to  any  part  of  the  estate  while  the  father  is  living, 
and  that  partition  awaits  his  choice:  for  these  texts, 
declaratory  of  a  want  of  power,  and  requiring  the  father's 
consent,  must  relate  also  to  property  ancestral ;  since  the 
same  authors  have  not  separately  propounded  a  distinct 
period  for  the  division  of  an  estate  inherited  from  an  ances- 
tor.—See  DL  bhd.y  Chap.  II,  §  8. 

455.     If  the  hereditary   estate   is   nevertheless   Vyavatihi. 
divided   by,  or  at  the  desire   of,  the  father,   while 
his    wife    continued   to    be   capable    of    bearing 
children,   the   son   subsequently  born   must   have 
his  share  out  of  the  said  estate. 

See  the  Section  treating  of  the  son  born  after  partition. 

If  shares  have  been  distributed,  although  the  mother  were  not  Authority. 
too  aged  to  bear  more  sons,  what  should  follow  1 — has  a  son 
been  bom  after  partition,  or  not?  In  the  first  case,  the  remnin- 
ing  wealth,  omitting  what  has  been  consumed,  must  be  brought 
together,  and  a  second  distribution  must  be  made  :  for  sons, 
though  bom  after  partition,  claim  shares  of  the  patrimony  wliich 
bad  descended  from  tlie  grandfather.  But  in  the  second  case, 
that  very  partition  is  valid.  Let  it  not  be  objected,  that,  since 
the  mother's  an-ival  at  a  certain  period  of  life  can  alone  entitle 
the  parceners  to  divide  (the  estate,)  that  partition,  being  made 
by  persons  not  authorised  (to  do  so)  is  void,  like  one  which  is 
made  by  a  stranger.  Since  the  phrase  '  when  the  mother  is  too 
aged  to  bear  sous,'  may  be  explained  as  providing  for  the 
participation  of  a  future  son,  there  is  no  proof  by  wliich  it  cau 
be  established  to  propound  a  distinct  authority  for  partition. 
However,  property  ill-distributed  must  be  again  divided.  *  If 
the  mother  is  too  aged  to  bear  more  sous*,  relates  to  the  patri- 
mony which  had  descended  from  the  grandfather ;  for,  unless 
tlie  mother  be  too  aged  to  bear  more  sons,  partition  could  not  be 
made  among  existing  sons,  since  it  is  reasonable  to  reserve  for 
those  who  may  be  hereafter  born,  their  right  to  the  patrimony 
inherited  from  the  grandfather :  and  this  is  a  mere  instance  of 
comprehending  the  case  of  a  father  capable  of  connubial  inter- 
course, but  refraining  from  it:  else  the  son  of  another  wife  could 

•  Manu,  9,  104. 
+  Cited  £rom  Narada,  but  is  part  of  a  text  of  Dsvala. 

%  GOTJTAMA,  28,  2.  §   BoUDHXtaNA, 

II  Sankha  and  Likbita. 
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have  DO  share.  This  is  evident  from  the  text  of  NiRiiDA :— 
*  When  the  mother  is  too  aged  to  bear  more  sous,  and  sisters 
have  been  given  away  (in  marriage,)  and  the  father  refrain  from 
the  connubial  intercourse,'  (then  shall  the  partition  be  made)— 
Coleb.  Dig..  VoL  III,  pp.  48,  49. 

Remark.  The  author  of  Vivdda-hhangdrnavci,  after  declaring,  "  While 
the  father's  right  subsists,  his  choice  alone  determines  the  time 
for  (making  partition  of)  his  own  acquired  wealth:  but,  in  the 
case  of  property  inherited  from  ancestors,  it  is  also  requisite 
that  the  mother  be  past  child-bearing,"  says :  "  and  (with  this 
reserve,)  the  father,  or,  according  to  another  opinion,  he  or  hU 
son,  may  choose  (the  time.")  Such  opinion  is  not,  however,  rear 
pected  in  Bengal : — 1.  Because  it  is  repugnant  to  the  dictum  of 
BouDHiYANA, — ''Partition  of  heritage  (is  to  take  effect)  bj 
consent  of  the  father;''  2.  Because  the  son's  choice  is  <^ 
no  avail  at  all,  the  inchoate  right  arising  from  birth  not  being 
admitted  in  the  Bengal  School ;  3.  Because  the  division  of 
the  estate  can  never  take  place  if  the  fUther,  being  desirous  to 
marry  another  wife,  does  not  make  the  partition  uotwithstand* 
\ug  the  son,  after  cessation  of  his  mother's  catamenia,  desired 
to  have  the  partition  made ;  and  4.  Because  it  is  opposed  to  the 
opinion  respected  and  quoted  by  the  said  author  himself 
viz., — ''  In  the  partition  of  property  inherited  from  the  grand* 
father,  whose  will  is  consulted )  The  answer  is,  partition  is 
granted  by  the  sole  will  of  the  father  :  for  he  is  owner  of  that 
wealth."*— See  Coleb,  Dig.,  Vol.  Ill,  p.  42 ;  and  ante,  pp.  418,  ilSL 

VyavaiM.  455.  After  the  father's  death,  natural  or  oiyil,t 
partition  of  his  estate,  inherited  as  well  as  aoquired, 
may  be  made  by  his  sons  or  beirs,  or  enforced  by 
any  of  the  heirs. 

Vide  Precedents,  pages  656,  661. 


Annotations. 
456.  PoitbInasi,  too,  '*  When  the  paternal  iaheritaDCe  ilB  to  be 
divided,  the  shares  shall  be  equal  among  the  brothers." — '  Paternal 
inheritance'  means  wealth  forming  the  subject  of  inheritance,  Bf 
the  plural  of  the  word  "  brothers"  being  used  in  the  above  text, 
it  caanot  be  objected  to,  that  where  the  brothers  are  of  the  d«al^ 
number,  there  could  be  no  partition,  the  term  "  brothers"  being  tiae^ 
in  the  text  simply  to  denote  the  heirs  to  a  common  property.— 
Smii.  Chan.,  Chap.  II,  Sect,  ii,  CI.  3  and  4. 

*  The  same  author  has  likewise  expressed  an  opinion,  that  sons,  oppres- 
sed by  a  step-mother,  or  the  like,  may  apply  to  the  king,  and  obtain  a 
partition  from  their  father  of  the  patrimony  inherited  from  the  grandfather^ 
though  not  a  partition  of  tho  wealth  acquired  by  the  father  himielf* 
This  also,  for  reasons  above  shown,  is  not  the  law  as  current  in  Bengal. 

t  See  on^  pages  8  sad  9. 
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But  after  the  demise  of  the  father,   it   (t.  d.,   partition)   Authority. 
takes  place  equally  in  this  ease  of  both  sorts  of  property,  (the 
father's  estate  or  the  grandfather's)*   without    distinction.— 
DA.  Bhd.,  Chap.  II,  §  83. 

Baghunanbana  : — If  the  right  of  property  be  annulled  Authoritj. 
by  death  ordegradation,  or  by  quitting  the  order  of  a  house- 
holder,  sons  are  entitled  to  partition ;  and  so  they  are 
even  though  the  right  of  property  remain,  if  the  father  be 
devoid  of  wish  for  wealth  which  appertains  to  him. — Ddya^ 
tatttoa,  Sans.,  p.  3. — See  Coleb.  I)d.  Bhd.,  Chap.  I,  Anno- 
tation 33. 

YiJNAVALKYA: — Let    sons   (c)    divide   equally   both   the   Authority, 
effects  and  the   debts   after  (the  demise    of)    their    two 
parents.f 

(cj  The  sons.]  The  persons,  who  make  the  distribution,  are 
thus  shown.— ift^.  lu.  Ch.  I,  Sect.  Hi  §  S. 

The  term  "brothers"  indicates  heirs  in  general;  conse- 
quently the  meaning  is  that,  after  the  death  of  the  proprietor, 
bis  heirs  can  divide  his  property  ancestral,  as  well  as  acquired. 

MimJ: — After  the  death  of  the  father  and  mother   (d),   Authority. 
the  brothers  being  assembled    (6),    will  equally  divide   the 
paternal  estate ;  for  they  have  no  power  over  it   while   they 
live.-— Ohap.  ix,  v.  104. 


(d)  By  the  phrase  "  After  the  death  of  the  father,"  the  time 
when  the  father's  estate  is  to  be  divided  is  indicated,  and,  by 
the  words,  "  and  the  mother,"  following  the  above  phrase  iu 
the  text,  the  time  when  the  mother's  estate  is  to  be  divided  is 
shewn.  Hence,  a  father's  estate  may  be  divided  although  the 
mother  be  living:  likewise,  a  mother's  estate  may  be  divided 
although  the  father  be  alive.  It  is  unnecessary  that  both  the 
parents  should  have  died  before  a  partition  of  the  property  of 
either  of  them  could  take  place.  Accordingly,  Sanoraha-kAba  : 
^'A  partition  of  the  father's  wealth  may  take  place  even  whiisl 
the  mother  lives,  for  this  reason,  that,  without  her  husband, 
the  mother  does  not,  from  her  independence,  derive  ownership. 
A  partition  of  the  mother's  wealth  also  may  take  place  iu  liice 
manner  while  the  father  is  alive ;  for,  if  there  be  issue,  the  lord 
(of  the  wife)  is  not  the  lord  of  the  wife's  wealth."  Because, 
the  father's  widow,    without   her   husband,    that   is,    even   after 


Exposition. 


*  SafSRISHNA. 

t  Yid«  DU.  Bhd.,  Chap.  Ill,  Sect,  i,  §  4. 
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the  demise  of  her  husband,  possesses  uo  independent  power 
over  his  property,  and  because  likewise  a  husband,  while  sons 
are  living,  possesses  no  ownership  over  the  property  of  his  wife; 
therefore,  the  partition  of  the  property  of  one  of  them,  while 
the  other  is  living,  is  proper.  Such  is  the  meaning  of  the  above 
passage. — Vide  Smriti-chandrikd,  Chap.  I,  §  12,  15,  16  and  17. 

Jf MiiTA-viHANA,  the  highest  authority  with  the  Bengal 
School^  has^  however^  given  a  different  exposition^  which  is 
as  follows  :— 

Exposition.  '^  Partition  is  pronounced  to  be  not  lawful,  among  bro- 
thers of  the  whole  blood,  while  the  mother  lives,  although 
the  ownership  of  wealth  be  vested  in  them  by  the  death 
of  their  father.  For  the  text  (  "  after  the  father  and  the 
mother,'^  &c.*)  propounds  a  division  of  the  paternal  estate 
among  brothers  of  the  whole  blood  subsequent  to  the 
demise  of  both  parents.'' — It  does  not  intend  a  distribution 
of  the  mother's  goods,  after  her  demise.  For  partition 
of  the  patrimony  only  is  suggested  by  the  term  paternal ; 
and  there  is  no  authority  for  interpreting  it  parental.— 
Besides,  it  would  be  a  repetition :  for  the  division  of  the 
maternal  estate,  on  the  death  of  the  mother,  is  subsequently 
noticed  by  Manu  in  a  separate  text.f — The  author,  declar- 
ing that  brothers  may  divide  after  the  death  of  the  father 
and  mother,  propounds  a  time  subsequent  to  the  demise  of 
both  as  a  fit  period  of  partition ;  and  the  association  [of  their 
deaths]  appears  therefore  to  be  designedly  expressed.— 
Therefore,  as  in  the  ease  of  other  wealth  of  the  mother's, 
so  in  this  instance  [of  the  father's  wealth,  yvhich  has  become 
their  property, J]  sons  have  not  independent  power  to  make 
a  partition  among  themselves,  while  the  mother  lives;  but 
with  her  consent,  the  partition  is  lawful. — Da,  Bhd., 
Chap.  Ill,  §  1,  2,  3,  6  and  13. 

Authority.  '  {e)  Since  any  one  parcener  is  proprietor  of  his  own  wealth, 
partition  at  the  choice  of  a  single  person  is  thence  deducible; 
and  concurrence  of  heirs,  suggested  as  one  case  of  partition, 
is  cited  explanatorily  in  the  text :  *^  the  brethren  being  as- 
sembled, &c.'*  Else,  since  assemblage  implies  many,  there 
could  be  no  distribution  between  two ;  for  no  passage  of  law 
expressly  propounds  a  division  between  two  co-heirs.-^/?<^. 
£hd.,  Chap.  I,  §  36.     Hence,—- 


•  Manu,  9, 104. 
t  Manu,  9,  192.  t  Aohtuta  and  SaiKBiBHNA. 
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•    457.     Partition  of  common  or  joint  property  can  Vyaraithi. 
te  made  or  enforced  at  the  instance  even  of  a 
single  co-heir  or  the  heir  of  a  deceased  co-heir. 

Vide  Precedents,  pages  656,  659,  661. 

458.     Any  co-heir,  or  the  heir  or  representative   Vyava$th6. 
of  a  co-heir  having  a  right  to  exact  partition,  the 
guardian,  next  friend   or   well-wisher   of  a  minor 
possesses  also  the  same  right ;  with  this  difference. 


Annotations. 


457.  The  right  of  a  nephew  to  receive  his  father's  share  fiom 
*his  uncle  is  explicitly  declared  iu  a  passage  of  KiTY^TANA  (cited  in 
3  Dig.,  p.  7,  text  Ixxix).  And  the  power  of  ani/  one  of  the  co-heirs 
to  exact  partition  of  the  joint  propeity  may  be  gathered  from  the 
Mitdkthard,  and  is  distinctly  afl&rmed  by  JIm^ta-vIhana  (in  the 
Ddsfa-bhaffo.*    Chap.  Ill,  Sect,  i,  §  16  ) 

Any  one  of  the.  parties  possessing  or  iuhei-iting  a  joint  estate,  may 
enforce  a  partition  of  it.  One  of  five  brothers,  for  instance,  may 
compel  the  other  four  to  give  him  a  separate  share,  or  the  sons  of 
a  brother,  may  compel  their  uncles  to  give  them  a  separate  share, 
or  the  widow  of  a  brother  may  compel  the  brothers  of  her  husband 
to  give  her  a  separate  share.— >Oons.  H.  L.,  p.  45. 

If  out  of  ten  brothers  of  an  undivided  family,  one  shall  die  leaving 
three  or  four  childless  widows,  or  any  number  of  widows  having 
daughters  only,  and  shall  not  leave  a  son,  the  widows  will  of  course 
succeed  to  their  husband's  estate ;  any  one  of  these  may  then 
against  the  will  of  her  co- widows  separate  herself  from  the  nine 
surviving  brothers  of  her  deceased  husband. — Ibid.,  p.  46. 

Partition  may  be  enforced  as  well  of  the  immoveable  as  of  the 
moveable  property,  whether  it  be  ancestral  or  jointly  acquired. — Ibid, 

458.  It  seems  equally  clear,  that  it  may  be  enforced  for  the 
benefit  of  a  minor,  as  where  his  co-parceners  are  committing  waste. 
In  such  a  case,  his  guardian,  or,  in  default  of  one,  any  relation  not 
interested;  would  be  competent  to  institute  a  suit  for  the  purpose ; 
by  which  his  share,  being  separated,  must  be  secured  for  him  till  he 
come  of  age  ;  otherwise,  as  against  him,  a  partition  would  be  void.  ^ 
JSCra.  H.  L.,  Vol.  I,  (F.  E.)  p.  182. 

•  Thia  passage  runs  thus — ''But  partition  takes  places  by  the  will  of 
any  one  (of  the  co-heirs)  as  before  intimated-" 
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however^  that  he  can  exact  it  when  there  is  danger 
or  probahility  of  his  ward's  share  being  wasted^ 
unless  separated  by  partition. 

Vide  Precedents^  pages  656,  658,  661. 

vyavasthd.  459.  But  if  a  co-hcir  has  given  up  his  share 
without  any  consideration,  or  in  lieu  of  something 
had  and  received,  or  has  received  some  property  in 
the  shape  of  his  share,*  then  neither  he  nor  his 
heir  can  again  claim  a  share  in  the  joint  estate, 
and  enforce  a  partition  thereof. 

Vide  Precedents,  pages  658,  660. 

Inasmuch  as  such  co-heir  has  lost  bis  claim  by  abandon- 
ment, and  his  heir,  who  claims  through  him,  is  entitled  onl/ 
to  what  his  predecessor  was  entitled. 

VyaiHuihd.  460.  The  persons  who,  only  upon  partition,  are 
entitled  to  shares,  not  as  heirs  but  as  having  a 
claim  to  be  maintained  out  of  the  estate,  have  no 
power  to  enforce  partition. 

Vide  Precedents,  pages  657,  658. 


Annotations. 


458.  The  Sovereign,  or  his  represeotatire,  aa  guardian  of  tiM 
minor,  is  competent  to  authorize  a  partition  ; — and  an  application 
to  him,  for  his  authority  for  the  purpose,  might  constitute  a  suit^ 
Nothing  has  been  found  in  the  law  to  prohibit  the  demand  oi  m 
partition  fbr  the 'benefit  of  a  minor  (3  Dig.,  p.  644,  text  ococUii.  8.y 
Colebrooke'a  opinion.— See  Stra.  H.  L.,  Vol.  II,  (F.  E.)  p.  294, 

459.  As  on  a  partition  by  a  father,  so  among  co-heirs,  anj  one 
not  wanting  his  share,  may  waive  it  by  acceptance  of  a  trifle,  such 
acceptance  operating  as  an  estoppel  against  his  claim  ever  after.—* 
Stra.  H.  L.,  VoL  I,  (F.  E.,)  pp.  183  and  184. 

460.  461. — This  can  be  done  by  those  alone,  who  are  eonsiderad 
as  heirs,  in  contra-distinction  to  those,  who  have  a  clum  only  to 
be  maintained,— o{  which  latter  description  are  tbe  widow  or 
widows  of  the  deceased,  leaving  at  hia  death  male  issue ; — the 

^  See  anU,  page  21,  also  the  Chapters  treating  of  Fartitiott  by  a  iatteriiid 
brothers  or  co-heirs. 
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These  are  a  wife,  mother,  grandmother  and  the  rest.  muatrstioiK 
Because  although  in  the  partition,  made  by  a  man,  of  his 
own  estate,  his  sonless  wife  is  entitled  to  a  son's  share  (to 
be  made  up  with  her  atri-dhana) ,  and  so  is  a  mother  or 
grandmother  in  the  partition  of  her  husband's  estate  made 
by  her  sons,  or  grandsons,  yet  those  females  have  no  right 
to  enforce  the  partition,  they  not  being,  in  this  instance, 
heirs,  but  simply  entitled  to  have  maintenance  in  the  shape 
of  shares. 

461.  But  where  such  a  female  is  entitled  to  &  ^yavatthd, 
share  as  an  heiress,  there  she  has  certainly  a  right 

to  enforce  partition  and  exact  her  own  share  of 
the  estate.* 

Vide  Precedents,  pages  666,  657,  668. 

462.  Where  partition  is  efifected  by  one  or  more  ^y«wfi<A<i' 
of  the  co-heirs,  or  their  representatives,  there  the 

rest  also  may  have  their  respective  shares,  or  they 
may  keep  them  joint  among  themselves.  See  the 
Chapter  on  !B«-union. 


Annotations. 


principle  being,  thai  the  right  is  co-ordinate  with  the  gift  of  funeral 
cakes.  It  may  take  place  with  reference  to  one  only,  leaving  the 
rest  as  they  were  before  (undivided),  or,  it  may  be  general,  all  con- 
eenting.— Stra.,  H.  L.,  Vol.  I,  (F.  E.)  p.  180. 

*  See  tmte,  pages  428,  424. 
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CHAPTER  n. 

ON  PROPERTIES  ANCESTRAL,  PATERNAL,  JOINT  OR  COMMON, 

AND  SELF-ACQUIRED— EFFECTS  LIABLE,  OR  NOT 

LIABLE,  TO  PARTITION. 


SECTION  I. 

Ancesteal,  Paternal,  Joint  or  Common,  and  Self- 
acquired  Properties  Defined. 

Vyavoithi.  483.  Property  descended  from  or  through  the 
paternal  grandfather  or  any  other  ancestor  in  the 
direct  male  line  is  termed  "  ancestral  or  hereditary 
property  ( poitdmaha  or  kramdgata  dhana)  ;^^ — 
that  which  is  acquired  by  the  father  or  inherited  by 
him  from  any  other  relative  (agnate  or  cognate) 
is  called  *'  paternal  (poitrika)  ;*' — and  that  which  is 
inherited  by  any  other  person  from  a  collateral 
or  maternal  relation  or  from  any  other  person  is 
denominated  simply  *' inherited  property  (san^ 
krdnta  dhana),^'     Hence, — 

Yyava9tU'  464.  The  property  devolved  from  the  mater- 
nal grandfather  and  the  rest  can  be  used  as  self- 
acquired  property. 

YAjnavalkya  : — The  ownership  of  father  and  son  is  ttie 
game  in  the  property  which  was  acquired  by  the  paternal 
grandfather,  or  in  corrody,  or  in  chattels. — D&>  B/uk, 
Chap.  II,  Para.  9. 

That  the  property  descended  from  the  paternal  great-grand- 
father is  to  be  treated  as  that  inherited  from  the  paternal  grantl- 
father,  appears  to  be  indisputable.  But  the  question  is,  whether 
property  inherited  from  the  maternal  grandfather  and  the 
rest  is  or  is  not  to  be  treated  just  as  that  devolved  from  the 
paternal  grandfather  ?  To  this  question  some  reply,  that  *'hi8 
own  acquired  wealth/'  in  the  text  of  Yishnu,  signifies  that 
which  was  gained  by  his  own  act ;  but,  what  is  received  from 
the  maternal  grandfather,  being  gained  without  any  exertion  on 
the  part  of  the  father,  is  not  acquired  by  his  act ;  he  shall  there- 
fore receive  two  shares  or  the  like,  as  suggested  by  the  general 
rule.  It  should  not  be  objected,  that  the  text  only  ascribing  to 
the  father  and  son  equal  dominion  over  property  left  by  a  pater- 
nal grandfather,  they  have  not  such  claims  in  this  case.  Their 
equal  dominion  is  a  necessary  consequence  of  considering  the 
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term,  '  property  left   by   the  paternal  grandfather,',  as   a   mere 
instanoe  of  a  general   sense;  else  it   would  not  be  a  rule,  that 
the  father,  being  the  sou  of  one  born  blind  shall  take  two   shares 
or   other   (greater)  portion  of  property  inherited  from  the  pater- 
nal great-grandfather.     The  term  *  property  left  by  the   paternal 
grandfather,'   must  be  explained  as  '  property  inherited  in  right 
of  affinity :'  whether   it   be   received  from   the   paternal  great- 
grandfather,  and   80   forth,  the  father  and  son  have  equal  domi- 
nion over  it.     Nor  should  it  be  argued,    that   property   regularly 
descending  from  ancestors,  is  alone  intended  by  the   term  '  estate 
left   by   the  paternal  grandfather ;'  and  that  any  other  property, 
whether  left  by  a  maternal  grandfather,  or  received  in  a   present, 
or    the   like,    is  regulated  by  the  law  which  allows  the  reserve  of 
the  greatest  part  and  so  forth.     There  is  no   argument  to   prove 
that   an   estate  devolving  from  the  maternal  grandfather  and  the 
rest   is  not  considered   as   regularly  descending  from  ancestors : 
and  legislators  have  not  distinguished   property   devolving  even- 
tually on   collaterals  or  on   descendants   in   the  female   line." 
Against   this  jAOAN-iriTHA  affirms; — "That  reply  is  not  satisfac- 
tory ;    for,    when  the  heritage    of  one    who   leaves  no   kinsman 
devolves  on  a  fellow  student,  or  on  a   learned   priest,    the   father 
and   son  would  have  equal  dominion.     In  the  cose  where  the  son 
of  a  daughtei-'s  son  does  not  succeed  to  property   eventually   de- 
Tolving  on  a  distant  heir,  by  failure  of  the  direct  descent   in   the 
male  line,  surely  that  son  has  no  dominion  if  his  father  be  dead  ; 
but,    if  his  father   be   living,   he  is  not  even  noticed.    The  very 
same  exposition  is  proper  in   respect   of  the   heritage   devolving 
from    the  father  of  the  pateinial  great-grandfather,  on  the  grand- 
son of  his  gi-andson ;  for  that  has  not  regularly  descended*   from 
ancestors.     But   the   heritage   of  the  paternal  great-grandfather, 
suocessively   devolving   on  his  son  and  the  rest  until  it  reach  the 
great-grandson,  has  regularly  descended,  in  that  case  the   rule   of 
equal   dominion   vested   in  father  and  son  must  be  argued  :  how- 
ever, when  a  great-grandson,  whose   father  and   grandfather   are 
both  dead,  succeeds  to  the  estate  of  his  paternal  great-grandfather, 
he  and   his   son   have  equal  dominion.     There   is  no  objection  to 
explain    *  property  left  by  the  paternal  grandfather'  an  estate  in- 
herited  in   right   of  birth   whereby  the  ancestor  attains  a  region 
of  bliss ;  for  texts  show,  that  a  man  reaches  heaven  by  the   birth 
of  a  son,  of  a  son's  son,  and   of  the   son   of  that  grandson."t^> 
Cold>.  Dig.,  Vol.  Ill,  pp.  61—63. 

^'  If  a  father  make  a  partition  between  himself  and  his 
8ons^  he  may  give  or  reserve,  at  his  pleasure,  any  part  of  his 
acquired  wealth  :  " — ^af  ter  this  text  of  Vishnu,  the  author  of 
Vtvdda'bhariijidimava,  having  cited  the  following  opinions  oE 
Chandeshwara  (1)  and  Misra  (3), — 'Hhis  concerns  wealth 
acquired   by  the   father  without  using  the  patrimony  which 

•  Regular  deacent  extends  only  to    the  great-grandaon  ;  on  failure  wf 
him  the  estate  devolvee  on  the  wife,  Ac,  but  after  some  deviations    the  line 
€i  aaccessioDB  reverts  to  the  lineal  Idndred.    Kote  by  Mr.  Colebrooke, 
t  See  ante,  pages  16  and  17,  both  body  and  notes. 


Authority. 


Remark* 
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VyavoithA, 


Authority. 


Explanation. 


Authority. 


had  descended  from  his  own  father '^(1),  ''what  has  heen 
acquired  witlkout  adventuring  patrimony^  a  father  has  power 
to  distribute  in  equal  or  unequal  shares'' (2), — says:  ''that 
18  reasonable ;  for,  what  is  gained  on  the  adventure  of  pro- 
perty  left  by  his  father^  being  considered  as  an  aoqoisition 
of  his  father^  by  means  of  that  pn^rty  adventured,  is 
deemed  a  part  of  his  patrimony/'  (Dig-^  ^f  p.  539.)  This, 
however,  is  not  the  doctrine  of  the  Bengal  School^  according 
to  which,  the  incobate  right  arising  from  birth  not  being 
admitted,  the  son  has  no  right  to  his  grandfather's  prqjerty 
while  the  father  lives ;  so  any  thing  acquired  by  the  use  of 
the  grandfather's  property  which  devolved  on  the  father,  and 
which  is  then  held  to  be  the  father's,  is  of  course  his  own 
acquired  property,  and  not  a  part  of  his  patrimony.  Hence, — 

465.  Property  acquired  by  a  father  with  the 
ancestral  money,  ou  with  the  income  of  ancestaral 
property,  also  the  accretions  or  augmentatitm 
made  by  bim  to  sucb  property,  and  also  what  has 
been  acquired  by  bim  through  science  or  valour,  or 
recovered,  by  him  from  an  usurper,  are,  according 
to  the  law  of  the  Bengal  school^  *^  bis  self-acquired 
property.'** 

Vkihaspati  says:— "Over  property  descending  from  a 
grandfather  but  seized  by  strangers,  which  the  father  re- 
covers by  his  own  power,  and  over  what  the  father  has 
gained  by  science,  valour,  or  the  like,  ownership  ISwdmyam] 
is  declared  to  be  in  the  father."— See  SmH*  Chan., 
Chap.  VIII,  CI.  24. 

The  meaning  is,  that  which  belongs  hereditarily  to  the 
family,  but  had  been  seized  by  strangers  and  recovered  by  the 
father  through  his  self-exertion  alone,  and  that  which  was 
acquired  by  the  fattier  hiroself  through  science,  valour,  or  the 
like,  these  the  father  need  not  give  to  his  sous  in  partition.— 
Smri,  Gha.,  Chap.  VIII,  {  28. 

Manu  :- — If  a  father  recover  the  property  of  his  father 
(seized  by  strangers,  and)  which  remained  unrecovered,  he 
shall  not,  against  his  will,  share  it  with  his  sons,  for  in  &ict 
it  was  acquired  by  himself,* 


Annotations. 
463—466.  The  common  stock  (as  has  been  already  observed) 
may  coodist  either  of  ancestral,  or  of  acquired,  property,  or  of  both  ; 
haviug  been  augmented  or  improved,  the  beuefit  on  partition,  at 
-well  as  during  the  period  of  joint  occupancy,  accrues  to  all  alike, 
without  regard  to  the  degree  in  which  each  may  have  contribnted 
to  its  enhancement.~Stra.,  H.  L.,  Vol.  I,  p.  213. 

•See  i?(i.  Wl,  Ch»p.  YI,  Sect,  i,  J  83,  Sect,  ii,  g  32. 
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YijNAVALKYA.  — Over  the  grandfather's  property  which  Authority. 
was  seized  (l)y  strangers)  and  is  recovered  by  the  father 
through  his  own  ability,  and  over  (any  thing)  gained  by 
him  through  science,  valour  or  the  like,  the  father's  full 
dominion  is  ordained.  He  may  give  it  away  at  bis  pleasure^ 
or  he  may  defray  his  consumption  with  such  wealth ;  but,  on 
failure  of  him,  the  sons  ai*e  pronounced  entitled  to  equal 
shares,* 

466.  Property  jointly  inherited,  or  acquired  in     ^yavasthi. 
concert,  by  co-heirs  or  co-parceners,  as  well  as  what 

is  acquired  or  received  by  any  of  them  with  the  aid 
of  joint  funds  or  labour,  or  of  both,  or  what  is  aug- 
mented by  him,  is  common  among  them  all,  while 
that  which  is  acquired  by  a  ?o-parcener  with  the 
aid  of  another  is  common  between  them  alone,  t 

ride  Precedents,   pages   673-676,   684,'  695,  696,  697, 
698,  702,  709— 71:J. 

Vrihaspati  : — All   the   brethren   shall  be  equal  sharers  of   Autbority. 
that  which  has  been  acquired  by  them  in  concert. — See    AS  it. 
Ink.,  Chap.  I,  Sect,  iv,  §  15. 

467.  Ancestral     property    (excepting    land,)  J   Vyavattu. 
usurped  by    a    stranger,    if   recovered   by   a   co- 
parcener  without  the  aid   of  the  joint  funds   or 


Annotattone. 


According  to  the  law  of  the  other  Schools  : — 

463 — 465.  Ancestral  property,  as  amongat  desceudants,  eoropt-ises 
property  traDsmitted  in  the  direct  male  Hue  from  a  common  ances- 
tor, or  accretions  to  such  property  made  witli  the  aid  of  the 
inherited  ancestral  estate. — West  and  BUhler,  BK.  2,  Intro,  p.  19. 

466—467.  And  here  it  may  be  remembered,  that  whatever  may 
Lave  been  acquired  by  him,  using  the  patrimony  for  the  purpose,  is 
constrned  as  forming  a  part  of  what  has  descended  ;  while,  of  that 
which  is  properly  ancestral,  any  portions  that,  having  been  lost 
daring  the  time  of  the  ancestor,  have  been  since  recovered  by  his 
Boccessor,  without  the  use  of  the  patrimony,  are  looked  upon  as 

•  See  Da.  Hhd.,  Chap.  VI,  Sect,  i,  §  88,  and  Sect,  ii,  §  82. 
t  See  Da.  Kra.  Sang.,  Chap.  IV,  Sect,  i,  §  1—6  ;  and  Di.  Bhd.,  Chap.  VI, 
Sect,  i,  §  1,  14  ;  also  Vyavaaihi  No.  495  and  the  authorities  relative  thereto. 
t  See  Vyavattha  495  and  the  authorities,  &c.,  relative  thereto. 
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labour,  or  of  both,  but  with  the  consent  or  privity 
of  the  co-heirs,  is  treated  as  his  (the  acquirers) 
own  acquired  property  ; — but  if  acquired  without 
the  consent  or  privity  of  the  co-heirs,  or  with 
the  aid  of  the  joint  funds  or  labour,  or  of 
both,  it  is  held  to  be  common  to  all,  the  acquirer 
being  entitled  only  to  a  larger  share. 
Vide  Precedents,  pages  668—67^,  703,  715. 

Tyavatthd.  468.  Property  purchased  or  acquired  by,  or  in 
the  name  of,  the  manager  of  ^n  ancestral  or  com- 
mon estate/  or  any  member  of  a  joint  family,  and 
pleaded  to  have  been  acquired  with  his  separate 
funds  or  sole  exertions,  must  be  presumed  to  be  a 
common  property  divisible  among  the  co-sharers 
of  the  joint  estate,  so  long  as  it  is  not  proved  to 
be  otherwise. 

Vide  Precedents,  pages  662—668,  683. 

Vy<xxa$ihd.  469.  Property  acquired  by  science,  art  or 
valour,  Avith  the  aid  of  joint  funds  or  labour,  or  of 
both,  also  that  acquired  without  such  aid  but  by 
means  of  such  science  or  art  as  was  learnt  at  the 
expense  of  the  joint  funds  of  the  family  or  from  a 
member  thereof,  is  common  to  all  the  parceners. 
But  if  the  science  or  art  in  question  was  learnt  (not 
from  a  member  of  the  joint  family,  but>  from  a 
stranger,  then  the  property  acquired  tnereby,  as 
also  that  acquired  through  valour,  without  the  aid 
of  the  joint  funds  or  labour,  or  of  both,  classes  as 
the  self-acquired  property  of  the  acquirer. 
Vide  Precedents,  pages  677,  697,  698. 


Annotations, 
acquired  ;  aud  such   augmeutatious  are   liable  to   be  classed  aud 
treated    accordingly    ou    a    partitiou.— Stra,,     H.   L,     Vol.    I, 
pp.  194  and  195. 

467.  To  recur  to  the  distiuctions  betweeu  the  different  kinds  of 
property : — if  any,  lost  in  tlie  time  of  the  ancestor,  be  recovered 
by  his  successor,  it  is  no  longer  regarded  as  ancestral,  but  classes 
as  acquired  ;  while  what  has  been  acquired,  through  the  use  of  the 
patrimony,  is  considered  as  ancestral.— Stra.,  fl.  L.,  Vol.  I,  p.  16. 
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470.  Whatever  is  earned  by  a  co-parcener  with-  vyavatUid. 
out  the  aid  of  joint  funds  or  labour  or  of  both,  is 
exclusively  his  own  acquired  property,  even  though 

at  the  time  of  the  acquisition  he  was  a  member  of 
the  joint  family. 

Vide  Precedents,  pages  677—684,  699—702. 

471.  Property  inherited  by  any  member  of  the   ^y<^^^^ 
family  from  his  own  relatives,  or  what  is  received  in 

gift  irrespective  of  any  connection  with,  or  without 
detriment  to,  the  joint  estate  constitutes  his  self- 
acquired  wealth. 

Vide  Precedents,  pages  677—689,  697—702. 

Authorities  for  the  Vyavasthds  468,  469,  470,   471  are  to 
be  seen  in  the  two  following  sections. 

472.  Where  there  is  ancestral  real  property,   vyavaiths. 
the  father  has  full  dominion  over  the  personal  pro- 
perty  though  inherited   from   the  grandfather,  as 

if  it  were  his  own  acquired  property. 

YAjnavalkta.— The  father    is  master  of    gems,  pearls   Authority, 
and  corals,  and  of   all  (other  movable  property) ;  but  neither 
the   father  nor  the   grandfather    is   so   of  the  whole   real 
eetate.— See  Dd.  bhd,,  Chap.  II,  §  22. 

But  where  the  (grandfather's)  estate  consists  not  of  land.  Authority 
corrody,  and  slaves,  but  only  of  gems  and  other  movable 
property,  there  the  father  has  not  power  to  consume  or 
dispose  of  all ;  since  the  reason  is  the  same,  and  the  text 
which  declares  the  father  to  be  master  applies  where  the 
estate  consists  of  both  movable  and  immovable  property i— 
SeI-keishka's  Commentary  on  the  Ddya-bhdffa,  Sans.,  p.  42. 
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SECTION  It. 

Effbcts  not  lublb  to  Pabtition. 

Vyavatihd.  473.  Whatever  property  is  acquired  without 
detriment  to,  or  aid  from,  the  joint  estate,  or 
without  the  aid  of  a  co-parcener  or  co-parceners,— 
whatever  ancestral  property  (excepting  land,)* 
which  was  usurped  hy  a  stranger  is  recovered  with 
the  consent  or  privity  of  one's  co-heir,  but  without 
his  aid, — whatever  is  received  from  a  firiend,  or  as  a 
mark  of  respect,  or  at  nuptials,  or  on  account  d 
marriage,  and — ^whatever  is  gained  without  aid 
from  the  joint  estate,  by  valour,  or  through  science 
which  was  not  learned  at  the  expense  of  the  joint 
family  or  from  a  member  thereof,*  are  impartible, 
the  same  belonging  solely  and  exclusively  to  the 
acquirer 
Vide  Precedents,  pages  668—672,  676—689,  697—702. 

Annotations. 

470 — 473.  A  member  of  an  undivided  family,  contiDaiDg  such, 
and  enjojiDg,  m  common  with  his  co-heirs,  every  advantage  inci- 
dent to  their  unseparated  state,  may,  in  the  mean  time,  acquire 
separate  property  to  his  own  particular  use;  in  whieh,  upon  a 
division,  they  will  have  no  right  to  share.  But  the  acquisition,  in 
order  to  be  so,  must  have  been  an  original  and  independent  one ; 
the  essence  of  the  exclusive  title  consisting  in  its  having  been  made 
by  the  sole  agency  of  the  individual  without  employing  for  the 
purpose  what  belongs  in  common  to  the  family.  If  the  family 
property  have  been  instrumental  to  it,  it  vests  in  the  family. — Stnu, 
H.L.,yoLI,p.21d. 

473.  The  most  common  i^und  of  impartibility  is  s«y>«rato 
acgiumdon, — Ibid,,  p.  189- 

473.  If  patrimonial  stock  was  used,  all  the  brethren  share 
alike.  If  the  joint  stock  has  not  been  used,  he  by  whose  sole 
labour  the  acquisition  has  been  made  is  alone  entitled  to  the 
benefit  of  it.  And  where  property  has  been  acquired  without 
aid  from  joint  funds,  by  the  exclusive  industry  of  one  member 
of  an  undivided  family,  others  of  the  same  family,  although  they 
were  at  the  time  living  in  co-parcenary  with  him,  have  no  right  to 

*  See  Vyaviuih^tf  489,  495,  and  the  authorities,  &c*,  relative  thereto* 
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Maitu  :— Wealth  however  acquired  by  learning  belongs  Authority. 
exclusively   to  him  who  acquired  it,  so  does  any  thing  given 
by  a  friend,  received  on   account  of  marriage,   or   presented 
as  a  mark  of  respect  to  a  guest. — See  Vi.  Clii.,  p.  949. 

Mantj  AND  Vishnu  : — What  a   brother   has   acquired  by     Authority, 
bis  labour,  without  using  the  patrimony,  he  need  not  give  up 
without  his  assent ;  for  it   was  gained   by   his   own  exer- 
tion.* 

An  expenditure  of  wealth  for  nourishment  or  other  use.  Authority, 
must,  however,  necessarily  be  made  even  by  a  person  remain- 
ing at  home ;  and  such  expenditure  is  not  designed  for  the 
acquisition  of  wealth ;  but  Us  having  been  actually  intend' 
edjor  that  purpose  is  a  requisite  (to  its  being  the  cause  of 
gain  :)  consequently  the  supposition  does  not  go  too  far. 
Accordingly,  ViSHWA-uiipA  has  said  : — ^*  When  wealth  is  not 
acquired  by  giving  (or  using)  paternal  property,  it  is  de- 
clared not  to  be  common,  merely  because  property  may  have 
been  used  for  food  or  other  necessaries ;  since  that  is  similar 
to  the   sucking  of  the   (mother's)  breast.''    Hence  though 


Annotations, 
participate  in  his  acquisition.    The  rule  is  the  same  with  respect 
to  property  recovered,  excepting  land,  of  which  the  party  recover- 
ing it  b  entitled  to  a  fourth  more  than  the  rest  of  his  brethren. — 
Macn.,  H.  L ,  Vol.  I,  p.  53. 

Presents  received  at  nuptials,  as  well  as  the  acquisitions  of 
learning  and  valour,  are,  generally  speaking,  not  claimable  by  the 
brethren  on  partition. — Macn.,  H.  L.,  Vol.  II,  p.  53. 

Nuptial  gifts,  which  a  man  receives  with  his  wife,  are  particularly 
noticed  as  exclusively  his  ; — which  is  the  more  remarkable,  as  the 
funds  of  the  family  must  bear  the  expenses  of  the  marriage  ;  but, 
as  already  intimated,  this  does  not  render  them  partible,  the  ex- 
penditure being  incidental  only.  So,  as  to  what  is  received  at  a 
marriage,  in  the  form  termed  dsura,  at  which  presents  are  made  by 
the  bridegroom  to  the  father,  or  kinsmen  of  the  bride.  It  must 
be  exclusive  also  to  the  donee  ;  for,  if  it  be  made  on  the  ground  of 
his  being  the  son  of  a  particular  person  named,  all  the  other  sons 
(if  any)  participating  in  the  consideration,  the  effect  of  common 
relationship  prevails ;  and  it  is  the  same  as  though  it  had  been 
expressed  as  for  all,  in  which  case  there  could  arise  no  question  as 
to  the  effect.— Stra.,  H.  L.,  Vol.  I,  pp.  216,  210. 


•  See   Di.    hhfi..  Chap.  VI,  Sect,   i,  §  31  ;— Di.  Kra.  Sang.,   Chap.   IV, 
Sect,  ii,  6  ;  and  Caleb,  Dig.,  Vol.  Ill,  pp.  832—385. 
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Authority. 


much  wealth  belonging  to  the  fathet  have  been  expended 
in  festivity  at  the  son^s  initiation^  or  at  his  wedding,  what 
18  obtained  by  him  in  alms  during  austerities  as  a  student, 
or  received  on  account  of  his  marriage,  is  not  common;  for 
that  expenditure  of  wealth  was  not  made  with  a  view  to 
gain.— i>a.  Bhd,,  Chap.  I,  Sect,  i,  §  47—49. 

The  rest  of  the  brethren  can  only  claim  shares  of  that 
wealth,  for  the  acquisition  of  which  money  was  expended 
(out  of  the  family  estate,)  or  which  was  acquired  by  learn- 
ing attained  through  the  instructions  of  the  father  with  a 
maintenance  provided  out  of  the  patrimony.  Accordingly 
it  is  remarked  by  JIm^ta-vAhana,  that  wealth  acquired  by 
the  use  of  the  common  stock  employed  for  that  very  pur- 
pose, is  justly  considered  as  joint  property. — Coleb,  Dig., 
Vol.  Ill,  p.  311. 


Authority.  YAjNAVALKYA  : — Whatever  else  is  acquired  by  the  co- 
parcener himself,  without  detriment  to  the  father's  estate, 
as  a  present  from  a  friend  {a),  or  a  gift  at  nuptials  (b),  does 
not  appertain  to  the  co-heirs. —  Dd,  Bhd,,  Ch.  I,  Sect,  i,  §  33. 

Exposition.  (a)  Here  the  mention  *a  present  from  a  friend'  and  so  forth 
is  intended  for  illustration  only ;  since  it  is  in  such  modes  that; 
acquisitions  are  usually  made  without  expenditure. 

Explanation.  (h)  *  Gift  at  miptiaW — that  is,  received  from  the  parenta- 
in-law  by  reason  of  having  become  their  son-in-law. — Dd,  Kra, 
Sang,,  Chap.  IV,  Sect,  ii,  §  4. 

Authority.  VyAsa  : — Wealth  gained  by  science,  or  earned  by  valour, 
or  what  is  received  from  affectionate  kindred  (sovddyika), 
belongs,  at  the  time  of  partition,  to  him  (who  acquired  it); 
and  shsdl  not  be  claimed  by  the  co-heirs.* 

Authority.  VyAsa  : — What  a  man  gains  by  his  own  ability,  without 
relying  on  the  patrimony,  he  shall  not  give  up  to  the  co- 
heirs ;  nor  that  which  is  acquired  by  learning.* 

Concluaion.  Sinoe  it  is  expressed  in  general  terms,  '^  what  he  gains 
solely  by  his  own  ability/'  all  property,  so  acquired,  being 
his  own,  is  not  common.  But  as  the  gains  of  science, 
though  obtained  by  the  man's  own  ability,  are  shared  by 
parceners  equally  or  more  proficient  in  knowledge,  the  phrase 
^  nor  that  which  was  acquired  by  learning,'  is  subjoined  for 
the  sake  of  excluding  illiterate  or  less  learned  parceners.— 
Dd.  Bhd.,  Chap.  I,  Sect,  i,  §  6. 
Authority.  YiJNAVALKYA  : — He  who  recovers  (  c )  hereditary  pro- 
perty, which  had  been  usurped,  shall  not  give  it  up  to  the 
oo-paroeners  i  nor  what  has  been  gained  by  science.* 


•  Da,  Bhi.,   Chap.  VI,  Sect. 
Sect.u,  §2-6. 


i,  §  5,  83.     See  Dd.  Kra,  Sang.,  Chap.  IV, 
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(  c  )  The  word  "  recovers"  being  used  in  the  singular  number,  interpretation. 
it  is  teeaut  that  the   recovery  must   be   even    without  the  cor- 
poral aid  of  another. — ShrI-eeushna's  Commentary  on  the  Ddya- 
bhdffa,  Sans.,  ]p,  120. 

Thus  the  author,   denying  the   right   of  unseparated   co-    Exposition. 
heirs,    in   the  property,    because   it   has    been  recovered,  al- 
though a  trace  of  the  former  right   exist,    denies    the  remo- 
ter  title   of  the  rest  to  wealth  originally  gained  by  the  man 
himself. 

Vrihaspati:— Over  the  grandfather's  property  which  has  Authority. 
been  seized  (by  strangers,)  and  is  recovered  by  a  father  through 
his  own  ability  (ci),  and  over  any  thing  gained  by  him 
through  science,  valor  or  the  like,  the  father's  full  dominion 
is  ordained.  He  may  give  it  away  at  his  pleasure,  or  he  may 
defray  his  consumption  with  such  wealth  ;  but  on  failure  of 
him,  the  sons  are  pronounced  to  be  equal  sharers.— 2)(i.  Bhd*, 
Chap.  VI,  Sect,  ii,  §  34. 

fd)  Through   his   own   ability.]     The  author  thus  indicates  a  interpretation 
separate   personal  exertion.     In  both  texts*  the  terra  **  father*'  is 
indefinite  :  for  a  reason  (of  the  precept)  is  stated;  "Since  in  fact 
it  was  acquired  by  himself." — Ibid,,  §  35,  36. 


Bemork* 


Conclusion. 


The  rule  must  be  understood  in  the  instance  of  any  such 
hereditary  property,  other  than  land,  exactly  as  in  the  case 
of  property  not  hereditary,  but  acquired  by  the  man  himself. 
(Da,  bhd,y  Chap.  VI,  Sect,  ii,  §  37.)  Regarding  land  there 
is  a  special  rule.  (See  Vyavasthd  495  and  the  authorities,  &c., 
relative  thereto.) 

This,  therefore,  is  ascertained  from  the  above  and  other 
texts :— ^  What  has  been  acquired  by  a  separated  or  an  un- 
separated parcener  without  adventure  of  the  joint  stock, 
and  without  the  corporal  aid  of  another,  belongs  exclusively 
to  the  acquirer,  and  is  indivisible  with  the  rest.'f 

Manu  : — The  gains  of  science  do,  however,  belong  exclu-   Authority. 
sively  to  him  who  acquired  the  same,  and  so  does  any   thing 
given   by  a   friend,   received   on   account  of  marriage,  and 
what  is  obtained  as  Mddhu-'parkika  {e), 

(e)  * Mddhu-parkika*]  Obtained  by  oflBciating  as  a  priest.— 
Shtn-h-tshna's  Commentary  on  the  Ddya-hhdga,    Sans.,  p.  123. 

(e)  As  a  mark  of  respect  at  the  time  of  giving  a  Madhu' 
parka, — KuLLiiKA  Bhatta^s  Commentary  on  the  above  text. 


*  By  "  both  texts**   is  meant  the    above,  and  the  text  of  Manu  already 
cited  at  page  480. 

t  See  Di.  Era.  Sang.,  Chap.  IV,  Sect,  ii,  §  10, 11. 
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latdrpret^Uon.  The  gains  of  science  are  explained  by  EAttAtakA;  tlias :  - 
"  What  is  gained  by  the  solution  (of  a  difficulty,)  after  a  priae 
has  been  offered,  must  be  considered  as  acquired  through 
science,  and  is  not  included  in  partition  (amon^  co-heirs.) 
What  has  been  obtained  from  a  pupil,  or  by  officiating  as  a 
priest,  or  for  (answering)  a  question,  or  for  determining  a 
dubtful  point,  or  through  display  of  knowledge,  or  by  (success 

,  in)  disputation,  or  for  superior  (skill  in)  reading   (the  Vedas,) 

the  sages  have  declared  to  be  gains  of  science,  and  not 
subject  to  distribution.  The  same  rule  likewise  prevails  in 
the  arts;  for  the  excess  above  the  price  (of  the  common 
goods,)  and  what  is  gained  through  skill  by  winning  from 
another  a  stake  at  play,  must  be  considered  as  acquired  by 
*  science,  and  not  liable  to  partition :  so  Vrihaspati  has 
ordained/'*— />(i.  Bhd,,  Chap.  VI,  Sect  ii,  §  1. 

KItyAyana  further  says:— ** Wealth  gained  through 
science,  which  was  acquired  from  a  stranger,  while  receiving 
a  foreign  maintenance,  is  termed  acquisition  through  leam- 
ing.^'t 

«  By  the  solution  {of  a  difficulty) — As  where  one  agrees  with  another.  'II 
you  solve  this  well,  1  will  give  you  so  much  money* :  after  such  an  offer,  if 
one  solve  the  difficulty  and  obtain  the  prize,  it  is  not  subject  to  distribution. 

*  From  a  pupil' — that  is,  what  is  received  from  one  to  whom  instruction  has 
been  afforded  ;  or  what  the  pupil,  studying  the  texts  of  Tantras,  gives  for 
the  worship  of  the  gods,  or  similar  purposes  ;  or  what  a  student^  coming 
to  read  the  Ved'tSf  gives  as  a  mark  of  respect  to  his  preceptor.  *  By  oficiat- 
ing  Of  priestf — that  is,  what  is  received  as  a  fee  or  gratuity  from  a  person 
employing  him  to  officiate  at  a  sacrifice  :  these  are  fees,  not  presents ; 
for  they  are  similar  to  wages  or  hire ;  or  what  is  given  during  sacrifice  as  a 
pious   oblation   to  the  gods,  or  as  a  mark  of  respect  for  the  officiating  priest. 

*  For  (antvoering)  a  quttiion' — that  is,  a  question  relative  to  science  being 
solved,  if  any  one,  through  satisfaction,  give  any  thing  which  had  not  been 
previously  oflered.  ^  For  determining  a  doubtful  point* — that  is,  for  deter- 
mination on  a  question,  proposed  with  a  view  to  the  removal  of  doubt,  and 
in  this  form  :  *1  will  give  this  gold  or  other  consideration  to  him  who  dispels 
my  doubt  on  this  point  6f  the  Shdstra  ;  or  a  fee  such  as  the  sixth  part  or  the 
like  received  for  a  correct  decision  between  two  litigant  parties  who  apply 
for  the  determination  of  a  dubious  and  contested  point.'  '  Through  dUplay  of 
knowledge' — that  is,  what  is  received  as  a  present  or  the  like  for  luoiiuously 
displaying  his  knowledge  in  the  sacred  ordinances  and  so  forth.  '  By 
(successes  in)  disputation* — that  is,  what  is  gained  by  surpassing  the  opponent 
in  a  contest  between  two  persons  respecting  their  knowledge  of  sacred 
ordinances,  or  in  any  other  controversy  whatsoever  concerning  their  respective 
attainments.  *  For  superior  (skill  in)  reading* — that  is,  what  is  received  for 
reading  in  a  superior  manner  where  a  single  article  is  to  be  giveui  and  there 
are  many  competitors.  *  In  arts* — that  is,  what  is  gained  by  painters, 
gold-smiths,  and  other  artists,   through   skill  in   the   arts  and    so    forth. 

*  For  the  excess  above  the  price,* — that  is,  wrteat  is  gained  by  getting  common 
Ijold,  &c ,  and  making  earringai,  &c.,  above  the  value  of  the  gold,  Ac,  by  the 
exercise  of  art.  And  also  what  is  won  by  beating  another  at  play :  all 
t)iese  are  gains  of  soience,  and  indivisible  with  the  rest.— Vide  OoUb* 
DA.  J5/*<i.,  Chap.  II,  Sect,  ii,  §1— H;  Di.  Kra,  Sang.,  Chnp.  IV y  Sect.!, 
§  14—28  ;  Coleb,  Dig.,  Vol.  Ill,  pp.  836—889 ;  and  ShrZ-kbishna's  Commen- 
tery  OB  the  Ddja-bhdgUf  Sans.,  pp.  140,  141. 

t  According  to  JIio^ta-vXhana  and  the  rest,  the  circumstance  of  receivnig 
oreign  maintenanoe  while  taught  by  a  stranger  is  not^   however,  a  requisite 
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The  word  'science'  (Fidyd)  signifies  the  military  science^  and      Remark, 
the  science  o£  music  and  art,  as  well  as  learning.  Hence^^— 

474.  What  is  earned,  without  the  aid  of  joint  Vy<^vaithd, 
funds  or  labour,  through  military  science,  art,  music 
or  the  like  not  learned  at  the  expense  of  joint  funds 
or  from  any  member  of  the  joint  family,  is  not  diyi- 
sible  among  the  co-heirs,  but  is  the  exclusive  pro- 
perty of  the  acquirer  himself. 

Vide  Precedents,  page  677. 

Bhrigu  says : — ''  The  same  rule  likewise  prevails  in  the     -A.uthority. 
arte,    for  the  excess  above  the  price  of  the  common  goods/' 
&c.— See  Vi  Chi.,  p.  252. 

In  libei*al  or  elegant  arts  also,  what  is  gained  by  the  dis-  Authority, 
play  of  such  peculiar  qualities  is  the  acquisition  of  skill  in 
arts.  The  law  is  likewise  the  same  in  regard  to  the  science 
of  music  and  the  like  :  the  legislator  declares  it  so  in  respect 
of  the  mercantile  profession  ;  '*  and  the  law  is  the  same  in 
regard  to  an  inerease  of  price.*' — Coleb.  Dig.,  Vol.  Ill, 
page  338. 

So  what  is  gained  by  painters^  gold-smiths  and  the  rest, 
through  superior  skill  in  liberal  or  elegant  arts,  and  even 
that  which  ia  gained  by  victory  over  another  in  gaming  or 
the  Uke,  all  that  is  exempt  from  participation  with  others. 
The  meaning  is,  that  wealth  gained  by  superior  attainments 
in  any  art  or  science,  belongs  exclusively  to  him  who  ac- 
quired it.  For  the  sake  of  elucidation,  KAttAtana  has 
delivered  the  preoept  diffusively.  (See  the  last  page.) — Ibid., 
page  336. 

PrajApati   says:— "Wealth  gained  by  science,  valour  or   Authority, 
labour,  a  present  made  as  a  mark   of  respect  (Mddhu-parka), 
a  present   from  a   friend    or  a  gift  at  nuptials  to  a  brother : 
these  cannot  be  divided  by  the   other  brothers.^' — Vide  Smri. 
C&«u.,  Chap.  VII,  §31. 

NAeada  : — ''Three  sorts  of  wealth  are  in  general  not 
subject  to  partition  :  what  is  gained  by  valour,  what  is  given 
by  the  kinsmen  of  a  wife,  and  what  is  acquired  by  learn- 
ing ;  and  also  anything  that  has  been  received  by  favour  of 
the  father  (or  other  friend.;"— (7(?te&.  Dig.,  Vol.  Ill,  p.  343. 

How  being  gained  by  valour  a  property  becomes  imparti- 
ble to  the  co-parceners  is  thus  described  by— 

condition  for  tlie  wealth  gained  through  science  being  indiyiaible,  inasmuch 
at  aa  expenditure  for  food  and  so  forth  is  not  considered  as  being  designed 
or  used  for  the  acquisitiaii  of  wealth*    See  oate,  psf^e  488. 


I^ecapitula- 
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KAtyAyana  : — ^^  When  a  soldier,  despising  danger,  per- 
forms a  gallant  action  and  favour  is  shown  to  him  by  his 
lord  pleased  with  that  action,  whatever  property  is  then 
received  by  him  shall  be  considered  as  gained  by  valour. 
That  and  what  is  taken  under  a  standard  are  declared  not  to 
be  subject  to  distribution. — What  is  seized  by  a  soldier 
in  war  after  risking  his  life  for  his  lord,  and  routing  the 
forces  of  the  enemy,  is  named  spoil  under  a  standard.'^ — Da, 
Bh&,,  Chap.  VI,  Sect,  ii,  §  20. 

475.  A  habitation,  a  garden  or  the  like,  which 
has  been  constructed  by  one  of  the  co-heirs,  within 
the  premises  belonging  to  the  dwelling  house,  dur- 
ing the  life-time  of  the  father,  is  also  indivisible  : 
for  it  is  fair  to  presume,  that  as  the  father  did  not 
prohibit,  he  permitted  it. — This  is  likewise  to  be 
understood,  supposing  another  of  the  heirs,  to  have 
constructed  a  similar  habitation  or  the  like,  within 
the  premises  of  another  dwelling  house  (belonging 
to  the  father.) — Dd.  Kra.  Sang.,  Ch.  IV,  Sect  ii, 
paras.  29,  30. 


Authority. 


VyavatihS* 


Authority. 


A  house,  gaiden  or  the  like  which  one  of  the  co-heirs  had 
constructed  within  the  site  of  the  dwelling  place,  during  the 
father^s  life-time,  remains  his  indivisible  property. — Dd. 
Bhd.,  Chap.  VI,  Sect,  ii,  §  30. 

Vide  Precedents,  pages  689,  699. 

476.  Movable  property  received  in  gif fc^through 
affection  from  a  father  or  grandfather  previously 
to  partition  is  not  divisible  among  the  co-heirs. 

VyAsa  : — ''What  is  given  by  a  paternal  grandfather,  or 
by  a  father,  as  a  token  of  affection,  belongs  to  him  (who 
receives  it) :  neither  that,  nor  what  is  given  by  a  mother, 
shall  be  claimed  by  co-heirs.''* — Coleb,  Dig.,  Vol.  Ill,  p.  34.4. 
Authority.  YiJNAVALKYA : — *'  By  favour  of  the  father  clothes  and 
ornaments  are  used,  but  immovable  property  may  not  be  as- 
sumed even  with  the  father's  indulgence." — See  iliU  In., 
Chap.  I,  Sect,  i.,  §  21. 

This  text  must  be  said  to  be  prohibitory  o£  the  gifts  of 
immovable  property  before  partition. — See  Vi,  Mi,  Sans.,  pp. 
160,  161. 

Remark.  Likewise,  the  prohibition  against  the  division  of  what  has 
been  given  by  a  father  through  affection  is  also  to  be  dis- 
regarded in   the    case    of    immovable   property;    it   being 

•  See  Dd,  Ma.,  Chap.  VI,  Sect,  ii,  §  34. 
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Authority. 


Remark. 


declared  by  VRfDDHA  YAjnavalkya  : — ^'  By  the  Affectionate 
gift  o£  the  father^  the  clothes  and  ornaments  are  gained^  but 
immovable  property  is  not  gained  even  with  the  father's 
indulgence/' — See  Smri.  Chan.,  Chap.  VII,  §  48. 

Vrihaspati  declares  that  to  be  impartible,  which  has  been 
given  by  the  father  or  other  [person] :  ''That  which  may 
have  been  given,  either  by  the  paternal  grandfather,  or  by  the 
father,  as  well  as  by  the  mother,  is  not  to  be  taken  back,  any 
more  than  that  acquired  by  valour,  or  the  wealth  of  a  wife/' 
See  Vyav.  Mayu.,  Chap.  IV,  Sect,  v,  §  11. 

See  th3  text  of  NArada  at  page  437. 

As  respects  gift  by  a  mother,  NAeada  declares : — **  This 
law  is  also  observed  in  the  case  of  him  to  whom  any  thing 
has  been  given  by  his  mother  through  affection,  out  of  her 
own  several  property,  for,  as  a  father,  so  has  a  mother,  power 
(over  her  own.)''* 

''This  law"   means   the  law  stated   in  the   case   of   an  Explanation. 
affectionate  gift  by  a  father.* 

''  A  mother  has  power  over  her  own  ;"  this  regards  female  Interpretation 
property.     Thus  the  Ratndkara, — See  Coleb,  Dig.,  Vol.  Ill, 
page  369.     So,— 

477.  What  is  given  by  a  mother  through  affec-   ^ya«w<^^- 
tion   out  of  any  sort  of  her  strUdhana,  excepting 

only  the  iramovable  property  given  hy  her  husband, 
is  not  divisible  among  her  other  children. 

Vide  Precedents,  page  614. 

Because,  save  and  except  the  immovable  property  received 
from  her  husband  the  mother  has  full  power  over  both  sorts 
of  her  peculium  (stri-dhana) .     See  stri-dhana, 

478.  Property  received   from   a    female    as  a   VyavMtu. 
stri-dhana  is,  with  the  above  exception,  always  im- 
partible. 

As  for  ati^dhana,  the  same  author  (KatyAyana)  states  Authority. 
that  all  kinds  of  stHdhana  are  impartible.  ''Whatever 
is  presented  at  the  time  of  nuptials  to  the  bridegroom, 
belongs  entirely  to  the  bride  and  shall  not  be  shared  by  the 
kinsmen.  The  gains  of  valour  and  of  science  as  also  what 
i& considered  sti-i-dhana :  these  are  also  not  liable  to  paitition 
by  the   co-heirs   at   the   time   of  division." — /Smri.  Chan,j 

Chap.  VII,  CI.  2^. 

•   Vide  Coleb.  Dig.,  Vol.  Ill,   p.  844. 
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vyavatthd.        479.    X  Sdj  OT  principality  is  indivisible  accord- 
ing to  the  immemorial  custom:  the  eldest  suc- 
ceeds to  the  entire  Bdj\  unless  he  be  unfit,  when 
the  next  qualified  brother  would  do  so.* 
Vide  Precedents,  pages  694,  695. 

vyavatthA,        ^gQ      q^q^^  posscssions  Called   Zaminddris,    in 
official  language,  are  considered  as  tributary  prin- 
cipalities, and,  as  such,  they  are  indivisible.* 
Vide  Precedents,  pages  324—841,  and  696,  693. 


Special  tilings  exempt  from  partition  are  ae  follow: 

Vyavoitu,       43X.     Clothcs,     vchicles,  ornaments,   prepared 

food,   water,  women,   furniture   for   repose    or  for 

meals,   a  place  of  worship,  property  dedicated  for 

the  worship  of  a  deity  and  a  field,  are  not  divisible. 

Vide  Precedents,  pages  690— 693^  and  298—320. 

Authority.  Manu  and  V18HNU. — ''  Clothee(/),  vebicles(^),  ornaments 
(A),  prepared  food  [^Krit&nnum  (t)],  water (y),  womeu(Ar),  and 
furniture  for  repose  or  for  meals  (Z,)  are  declared  not  liable 
to  distribution.^'t 


Annotations. 

481.  As  to  things  specially  divisHle^  thej  are  distinguishable  from 
such  as  are  impartible,  in  that  the  latter  are  so  upon  the  grounds 
that  have  been  stated,  the  former,  in  point  of  fact  being  of  a  nature 
to  render  division  inconvenient,  if  not,  as  is  often  the  case,  im- 
practicable ;  and  for  which,  therefore,  a  virtual  partition  is  substi- 
tuted, where  a  direct  one  cannot  easily,  if  at  all,  be  had.  Such  are 
a  road,  a  way,  pasture  for  cattle,  or  a  well ;  with  other  instances 
that  have  been  already  incidentally  noticed  ;  and  of  which  the 
number  and  kind  are  indefinite,  liable  to  be  modified  by  custom 
whether  local,  or  applicable  to  a  particular  class  or  community.** 
Btra.,  H.  L  ,  Vol.  I,  (F.  R,)  p.  197. 

Upon  this  ground  rests  the  exemption  of  the  clothes  and  jewels  of 
the  different  members  of  the  family,  whether  male  or  female ; 
but  it  is  confined  to  such  as  have  been  usually  worn  ;  habitual 
wear  (says  Jaoav-nItha)  being  considered  as  a  mode  of  acquisi- 
tion.—Stra.,  H.  L.,  Vol.  I,  p.  186. 

*  See  anUf  pages  120—122. 
t  Dl  Bhd.,  Chap.  VI,  Sect,  ii,  S  23.  JDd.  JTra.  Sang.,  Chap.  IV,  Sect,  ii,  S  18. 
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VriSA. — A  plaoe  oE  sacrifice  (m,)  a  field,  a  vehicle,  dressed  Authority. 
food(t),   water(^';  and   women(  k ),  are  not  divisible  among 
kinsmen,  thoagb  (transmitted)  for  a  thousand  generations.^ 

(/J  '  Clothes '     Personal  apparel   and   raiment   intended  t<i  be   Explanation, 
worn  at  assemblies.* — Dd,  £hd.,  Chap.  VI,  Sect,  ii,  §  24. 

iff)  '  Vehicles/^    Carriages  or  horses  and  the  like.* — Ibid. 

(A)   '  Omamenis>^]    Bings  and  so  forth.* — Ibid 

(f)   ^  Prepared  food']    Sweetmeats,  &o.*— /Md. 

(j)  '  Water.'']  Contained  in  a  pond  or  well ;  as  suited  to 
use.* — Ibid. 

'  Water' — ^  In  wells  or  tanks.'  The  water  contained  in 
wells  or  tanks,  which  has  all  along  belonged  to  the  father 
and  the  rest,  is  not  divisible  like  other  property  :  but  must 
be  taken  by  each  co-heir  according  to  his  exigency ;  for  the 
text  of  Vrihaspati  declares  :—*' the  water  of  wells  and 
tanks  must  be  drawn  up  and  used  by  turns.' — Dd.  Kra. 
Banff.,  Chap*  IV,  Sect,  ii,  §  18. 

(k)  'Women/']  Other  than  female  slaves.— 2?4.  Bhd., 
Chap.  VI,  Sect,  ii,  §  24. 

Since,  the  partition  of  a  female  slave  is  (thus)  directed  by 
Vmha^ati — "  A  single  female  slave  should,  be  employed  in 
labour,  in  the  bouses  (S  the  several  co-heirs  successively,  &c/' 

{Vj '  Furniture  for  repose  or  for  meals  J]  Beds,  and  vessels 
used  and  eating  or  sipping  (or  drinking)  and  similar  pur- 
poses.*—J&trf. 

(mj  '  A  place  of  sacrifiee*]  That  is,  where  sacrifices  are  made  or 
an  image  of  a  god  is  placed,  not  wealth  obtained  by  sacrificing ; 
for  that  has  been  noticed  as  being  the  earning  of  science.* — 
Dd.  Kra.  Sang,,  Chap.  IV,  Sect,  ii,  §  21. 

482.    A    path    for    cows,    the  carriage  road,    Vywoxtu. 
clothes  or  any  thing  wora  on  the  body,  dwelling 
house,  water-pots,  ornaments,  things  not  of  general 
use,  and  channels  for  draining  water  are  not  divi- 
sible.* 

KItyAyana  : — A  path  for  cows,  a  carriage   road,   clothes.   Authority. 
and  any  thing  which  is  worn  on   the   body,   should   not  be 
divided  r  i^or  what  is  requisite  for  use  (n,)  or  intended  for 
arts :  so  Vrihaspati  declares. — Dd.  Bhd,,  Chap.  IV,  Sect,  ii, 
para.  27. 


•  8«e  Dd.  Kra.,  Sang.,  Chap.  IV,  S«ct.  ii,  §   14,  17,   19 
Vol  III,  pp.  Ui,  873-385. 


and  CoUh.  Dig., 
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Illustration.  (^J  '-R^«wt^/or  use,* — What  is  fit  for  each  person's  use,  as 
books  and  the  like*  in  the  study  of  the  VedaSf  &o,,  that  shall  not 
be  shared  by  ignorant  brethren.  So  what  is  adapted  to  the  arts, 
belongs  to  the  artists  3  not  to  persons  ignorant  of  the  particular 
art.t— /6tc^.,  §  28. 

vyavasthA.  483.  Therefore,  books  must  not  be  takea  by 
the  ignorant  parceners ;  they  belong  to  those  of 
them  who  are  learned.  But  the  ignorant  parcener 
must  receive  from  the  learned  parcener  some  other 
article,  equivalent  to  the  share  of  the  bookg,  to 
which  he  is  (otherwise)  entitled,  or  else  the  value 
itself  thereof. — J)d.  Era.  Sang.^  Chap.  IV,  Sect,  ii, 
paras.  23,  24. 

Illustration.  For,  if  it  be  assumed  that  the  ignorant  parcener  has  no 
right  whatever  in  the  books,  then,  supposing  books  only  to 
constitute  the  common  property,  when  a  partition  took 
place,  the  ignorant  parcener  would  entirely  be  deprived  of 
his  share.  This  is,  however,  inadmissible,  since,  it  would  be 
at  variance  with  the  text  which  declares  : — "  They  who  are 
bom,  they  who  are  yet  unbegotten,  and  they  who  are  actually 
in  the  womb,  all  require  the  means  of  support :  and  the 
dissipation  of  their  hereditary  maintenance  is  censured." — 
Ibid.,  §  24,  25. 

Illustration.  In  like  manner,  whatever  is  adapted  to  the  exercise  of  the 
arts,  should  belong  to  those  of  the  heirs  who  are  artists,  and 
not  to  the  unskilled. — Ibid.,  §  27. 

The  rule  above  stated  holds  equally  good  in  this  instance.f 

Shankha  and  Likhita. — ^'No  division  of  a  dwelling 
takes  place ;  norof  waterpots,  ornaments  (p),  and  things  not 
of  general  use  (0),  nor  of  women  (y),  clothes,  and  channels 
for  draining  water :  PrajIpati  has  so  ordained.^^t — ^^«  Bhd.^ 
Chap.  VI,  Sect  ii,  §  29. 

(0)  *  Things  not  of  general  use*"]  As  books  for  illiterate  persons 
and  so  forth. — SrI-krishna's  Commentary  on  the  Ddya-hhdga. — 
See  Dd.  Bhd.,  Cliap.  VI,  Sect  ii.  Annotation  29. 

(p)  484.  The  ornaments  worn  by  each  person  are  exclu- 
sively his.     So  says  Manu  : — "  Such  ornaments,  as  are  worn 

*  As  books ,  &o. — That  is,  if  there  be  other  effects  of  equal  value  with  the 
books,  these  shall  be  retained  by  the  learned  brethren  ;  and  other  chattels, 
shall  be  taken  by  the  illiterate  co-heirs,  this  must  be  inferred.  Else,  if  the 
hereditary  property  consist  in  books  only,  the  illiterate  heirs  might  be 
deprived  of  subsistence,  if  they  had  no  righ^  of  participation. — Sr^ 
KRISHNA'S  Commentary  on  the  Ddya^hMga,  Sant.,  p.  145. 

t  See  Dd.  Krd*  Sang.^  Chap.  IV,  Sect,  ii,  §  22,  28 ;  and  C<M.  Dig, 
Vol.  Ill,  pp.  878-885. 


Authority. 


Interpretation 


VyavaUhd. 
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hy  women  daring  tbe  life  of  their  husband^  the  heirs  of  the 
husband  shall  not  divide  among  themselves  :  they  who  do 
so,  are  degraded  from  their  tribe/' — Chap.  IX,  v.  200. 

It  appears  from  the  condition   here   specified   (^*  Such  or-   Remark, 
naments  a^  are  worn'')  that  those,  which  are  not  worn  may 
be  divided. 

{a)  The  women  or  female  slaves,  being  unequal  (in  number.     Further  ex- 
to  the  shares),  must  not  be  divided  by  the  value,  but  should  P^^*^^* 
be  enjoyed  in  labour  (for  the  co-heirs)  alternately.    Thus— 

Vrihaspati  : — Let  a  single  female   slave   be   successively    Vyavattka. 
employed  by  co-heirs   in  their  respective  houses,  according 
to  their  several  shares  ;  if  numerous,  the  slaves  shall  be 
distributed  in  equal  allotments ;  such  is  the   law  in   respect 
of  female  servants. — Ibid,,  page  379. 

GouTAMi : — "  A  female  slave  shall  belong  to  the   parcener    Exposition, 
by  whom  she  is  possessed.     But  if  many  be  possessed  by 
one  parcener,  and  none  by  another,  the   number  must  be 
made  equal/'    This  must  be  considered  as   the  settled  law 
respecting  female  slaves. — Ibid,,  pp.  880,  381. 

Women  (adulteresses  or  others)  kept  in  concubinage  by  Authority. 
the  father  must  not  be  shared  by  the  sons,  though  equal  in 
number.  For  the  text  of  Goutama.  prohibits  it.  "No 
partition  is  allowed  in  the  case  of  women  connected  (with 
the  father  or  with  one  of  the  co-heirs)/'— See  Mit,  Ink,, 
Chap.  I,  Sect,  ii,  §  2%. 

(g)  *  Ktitdnnamj  or  Dressed  rice.** — Jf Mt5TA-vAHANA  expTounds  Authority. 
the  term  (kritdnnam)  sweetmeats  or  the  like.  The  Ratndkara 
explams  it  '  flour  or  similar  things ;'  the  Fdrijdta  expounds  it 
'  rice  or  other  food.'  In  fact,  all  these  interpretations  should  be 
admitted ;  for  all  may  be  comprehended  under  the  term  "  and 
the  like,'*— Caleb.  Dig.,  Vol.  Ill,  p.  874.     Consequently,— 

485.    Whatever  has  been  provided   by  a  father  for  the  Interpretation 
food  of  his  own  son  and  daughter,   or  other  relative,    is 
exempt  from  participation. — Ibid. 


•  Ante,  page  440. 
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SECTION    III. 

Effects  liable  to  Partition. 

VynvoBikd*  486.  Effects  which  are  ancestral,  paternal,  joint 
or  common,  are  divisible  among  the  co-4ieirs  or 
co-parceners  in  proportion  to  the  extent  of  the 
right  of  each. 

vyavasthd.  487.  Property  anyhow  acquired  jointly  bv  the 
co-heirs,  or  by  a  parcener  with  the  aid  of  joint 
property  or  labour  or  of  both  is  divisible  among 
them  all,  while  what  is  acquired  by  any  of  the 
parceners  with  the  aid  of  another^  is  partible  among 
them  only.* 

Vide  Precedents,  pages  695—698,  709—714. 

Authority.  KiTYiYANA. — ^What  bebnged  to  the  paternal  grand- 
father, to  the  father,  and  any  thing  else  (appertaining  to 
the  co-heirs,  having  been)  acquired  foy  themselves  (a),  most 
be  divided  at  a  partition  among  co-heirs,* 

Explanation.  (a J  '  Acquired  by  themselves/]  Acquired  with  the  use  of  the 
paternal  or  other  common  wealth  ;  for,  an  aequisition  without 
the  use  of  such  wealth  is  indivisible,  t 

Authority.  VyAsa  :— The  brethren  participate  in  that  wealth  which 
one  of  them  gains  by  valour  or  the  like,  using  anjr  com- 
mon property,  either  a  weapon  or  a  vehicle  :  to  him  two 
shares  should  be  given,  but  the  rest  should  share  alike.* 


YiJNAVALKYA: — "Whatever  else  is  acquired  by  the 
co-parcener  himself,  without  detriment  to  the  father's 
estate  (&), — ^as  a  present  from  a  friend,  or  a  gift  at  nuptials, — 
does  not  appertain  to  the  co-heirs.  Nor  shall  he,  who 
recovera  hereditary  property,  which  bad  been  taken  away, 
give  it  up  to  the  parceners  :  nor  what  has  been  gained  by 
•oience.*— See  ante,  page  484. 


Annotations. 


486.  Wherever  there  has  existed  a  use  of  the  joint  fands,  or 
a  common  exertion  of  the  co-heirs,  in  either  of  which  cases  thd 
acquisition  is  partible,  thfi  acquirer  takes  a  superior  share.— ^(nx.^ 
H.  L.,  Vol.  I,  (F.  E.)  pp.  196, 196. 

•  See  Dd,  Era,,  Sang ,  Ch.  IV.,  Sect,  i,  §  1—6.    D&.  BU^  Ch.  VI,  Sect  i, 
paras.  1  and  14. 

t  See  Smri.  C%an.,  Chap.  VI,  a  2,  and  Di.  BU.,  Ohap  VI,  Sect,  i,  §  2. 


Digitized  by 


Google 


OK   PAETinON. 


445 


(h)  Here  the  phrase,  any  thing  acquired  by  himself  without  Explanation. 
detriment  to  the  joint  estate,   must     bo    everywhere    under- 
stood.   Consequently,— 


Vyavazlhi. 


VywaMth^. 


488.  What  is  obtained  from  a  person,  as  the 
return  of  an  obligation  conferred  at  the  charge  of 
the  joint  funds  and  what  i$  received  at  a  marriage 
concluded  in  the  form  termed  dsura  or  the  like,* 
all  that  mmt  he  shared  with  the  whole  of  the 
brethren  or  co-heirs. 

489.  Property  acquired  through  science  learnt 
at  the  expense,  or  from  a  member,  of  the  joint 
family^  even  though  it  be  gained  without  any  aid 
from  the  family,  as  well  as  that  which  is  obtained 
by  science  with  such  aid  is  divisible  among  all  the 
co-parceners  ; — while  the  property  acquired  without 
the  family  aid  through  science  not  learnt  from  a 
member,  or  with  the  aid,  of  the  family,  is  divisible 
only  among  the  co-parceners  who  in  learning  are 
equal  or  superior  to  the  acquirer. 

Vidi  Precedents,  pages  677,  697,  698. 

The  rest  o£  the  brethren  can  only  claim  shares  of  that  Authority, 
wealth,  for  the  acquisition  of  which  money  was  expended 
out  of  the  family  estate,  or  which  was  acquired  bv  learning 
attained  through  the  instructions  of  the  father  with  a  main- 
tenance provided  out  of  the  patiimony.— Cofei.  Dig.,  Vol. 
in,  pi^e  841. 

Every  kind  of  wealth  gained  through  learning  and  the  Authority. 
like,  being  acquired  by  the  man  himself,  is,  without  distinc- 
tion, exempt  from  partition,  if  the  patrimony  have  not  been 
used  ;  but  if  that  be  employed,  the  rest  of  the  brethren  are 
specially  entitled  to  receive  the  shares  which  will  be  men- 
tion^ :  and  that  is  true,  without  exception,  iu  every  case 
of  wealth  acquired  hy  learning.— Coleb.  Dig.,  Vol.  Ill, 
page  339. 


KAtyAyana: — ''Yet  Vrihaspati  has  ordained,  that 
wealth  shall  be  partible  if  it  was  gained  by  learned  brothers 
who  were  instructed  in  the  family  by  their  father,  or  by 
their  paternal  grandfather  (^or  unelea)  ;  and  it  is  the  same 
if  the  wealth  was  aoquired  by  valour,  or  wUh  asaUtance 
from  ilie  fafnAly-egtaU/' — Ibid.,  p.  340. 

*  See  Vyaim(Mf9  ^78,  499  and  the  authorities,  ftc,  relatiye  thereto. 


Authority. 
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Authority.  NIeada  : — A  learned  man  need  not  give  a  share  of  his 
own  acquired  wealthy  without  his  assent^  to  an  unlearned 
co-heir :  provided  it  were  not  gained  by  him  using  the 
paternal  estate.* 

Interpreta-  The  word  ^paternal'  intends  joint  property.  What  bas 
lion  and  An-  been  gained  by  him  without  using  that,  a  learned  man  need 
thonty.  ^^^  gj^g  ^p^  against   his   will,    to   an   unlearned    co-heir. 

But  to  a  learned  or  instructed  co-heir  he  must  give  a 
share  of  any  thing  acquired  by  him  even  without  the  use 
of  joint  property.  Accordingly  Goutama  says, — '*  His  own 
acquired  wealth  a  learned  man  need  not  give  up,  agaiDst 
his  inclination  to  unlearned  co-heirs.'^* 

Authority.  Wealth  however  acquired  by  science  and  such  other  means 
without  the  use  even  of  joint  funds,  must  be  shared  with 
parceners  equally  or  more  learned,  not  with  less  learned  or 
unlearned  parcenei*s,t  So  says — 

Authority.  KItyAyana  : — No  part  of  the  property,  which  is  gained 
by  science,  need  be  given  by  a  learned  man  to  his  unlearned 
co-heir :  but  such  property  should  be  yielded  by  him  to  those 
who  are  equal  or  superior  in  science.f 

Concluaion.  Therefore,  an  acquisition  made  by  science  imparted  by 
others  than  a  father  or  uncle,  and  the  rest  (of  the  acquirer's 
own  family),  and  without  the  expenditure  of  the  joint- 
stock,  must  be  shared  with  parceners,  more  or  equally 
learned,  but  not  with  those  who  are  less  so,  or  who  are 
wholly  ignorant.t 

Remark.  The  word  Vidyd  derived  from  ^vid*  (to  know)  signifies  not 
only  learning  and  military  science,  but  also  art  and  music  ; 
or  the  like ;  so  all  these  being  vidyda,  are  denominated  ^'vidyd'^ 
with  their  special  names  prefixed ;  as  Shdstra-vidt/d  (learn- 
ing), Shastra-vidyd  (military  science),«S/it7;?a-t;wiy4  (art),  and 
Sangila-vidyd  (music),  &c.     Hence, — •  , 

VyavcMi.  490.  The  acquisition  made  by  art,  music,  or  the 
like  is  also  divisible  if  it  were  learnt  from   a  mem- 


Annotations. 


489—490.    As  to  gaiBS  by  science,  the  role  applicable  to  these 
embraces  a  variety  of  particulars,  the  root  '  vicT  from  which  the 


•  Da.  BU.,  Ch.  VI,  Sect,  i,  §  16, 17, 19. 
t  DJ.  JSTra.  Sang.,  Chap.  IV,  Sect,  i,  §  7  and  25. 
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ber  of  the  family,  or  at  the  expense  of  the  family- 
funds,  or  if  such  acquisition  was  made  with  the 
use   of  joint  property.* — 

Vide  Precedents^  page  272.     See  ante,  pages  244,  246. 

In  liberal  or  elegant  arts  also,  what  is  gained  by  the  Authority. 
display  of  such  peculiar  qualities  is  the  acquisition  of  skill 
in  arts.  The  law  is  likewise  the  same  in  regard  to  the 
science  of  music  and  the  like :  the  legislator  declares  it  so 
in  respect  of  the  mercantile  profession  ;  '^  and  the  law  is  the 
same  in  regard  to  an  increase  of  price^'  (cccxlvii).  What 
is  the  law  respecting  the  military  profession, — is  that  un- 
noticed ?  To  this  MisRA  replies, — ^^  science^'  signifies  both 
arms  and  sacred  literature :  consequently  it  is  noticed ;  and 
the  acquisition  of  science  must  be  also  understood  in  case 
of  arms.— (7o/e6.  Dig.,  Vol.  Ill,  p.  338.     Hence,— 


Annotations. 


Sanskrit  word  Vidt/d  (science)  is  derived,  Bignifylog  any  knowlege 
or  skill.  "  In  fact  (says  Jagan-nItha),  in  all  cases  whatsoever, 
wherein  superior  skill  is  required,  the  wealth  gained  is  technically 
denominated  ^Hhe  acqaisitiou  of  science.^'  Hence,  beside  what 
may  be  gained  by  it  in  its  more  direct  and  appropriate  sense, 
it  includes  what  is  received  by  a  teacher  from  his  pupil, 
or  by  a  priest,  or  from  those  for  whom  he  has  oflSciated  j 
a  fee  for  an  opinion  in  law,  or  upon  any  other  subject  on  which 
the  receiver  may  have  been  professionally  consulted  ;  a  literary 
prize  or  a  reward  for  reading  in  a  superior  manner ;  not  to 
mention  what  is  won  at  play.  It  extends  also  to  the  liberal  and  ele^' 
gant  arts,  among  which  working  in  metals,  long  practised  in  the 
East,  is  enumerated,  with  music  and  painting.  Thus  having  taken 
gold,  for  instance,  and  made  it  into  bracelets,  the  ornament,  so  far 
as  respects  the  material,  is  common  and  partible  ;  while  the  value, 
superadded  by  the  skill  of  the  artist,  regarded  as  an  acquisition 
made  through  science,  is  subject,  to  the  rule  applicable  to  that 
particular  subject.— Sti-a.  H.  L.,  Vol.  I,  (F.  E ,)  p.  194. 

490.  Science  signifies  both  military  and  sacred  science. — The 
meaning  of  the  above  is  that  wealth,  gained  by  science,  shall 
be  divided  amongst  the  brothers,  provided  that  science  was  obtained 
from  the  father  and  others—  Vu  Chi,,  pp.  251,  252. 


•  See  ante,  pages  455,  436. 
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vvavaiOii.  491,  "v^^t  IS  gained  by  yalour*  with  the  asais 
tance  of  the  joint  property  or  labour  is  divisible 
among  the  parceners  rendering  such  assistance. 

vyavcatu.  492.  The  property  which  a  co-paroener  bas 
earned  by  science  or  art  without  the  family  aid 
(though  otherwise  impartible)  is  to  be  shared  by 
the  co-heir  or  co-heirs  who  supported  the  acquirer's 
family  during  his  absence  to  study  science,  be  the 
supporter  or  supporters  ever  so  ignorant. 

Authority.  But  if  during  the  period  o£  acquisition  of  a  science  by 
one  brother  another  brother  should,  through  his  own 
personal  exertions  and  the  means  of  bis  individual  wealth, 
support  the  family  of  such  brother,  then,  even  though  utter- 
ly ignorant,  he  is  entitled  to  a  share  of  the  wealth  which 
his  (acquiring)  brother  had  gained  by  means  of  science.— 
Da.  Era.  Sang.,  Chap.  IV,  Sect,  i,  §  9. 

Authority.       If  the  support  were  afforded  by  two  or  by  three  unlettered 
co-heirs,   then   all  these   shall    participate. —SBi-KRiSHKi's 
Commentary  on  the  Ddya^bhSga. — See  Dd,  Bhd.,  Chap.  VI, 
'  Sect,  i,  §  15  Annotation. 

Authority.  NIrada  : — He  who  maintains  the  family  of  a  brother 
studying  science,  shall  take,  be  he  ever  so  ignorant,  a  share 
of  the  wealth  gained  by  science.f 


Authority. 


Since  the  term  "  maintained^'  is  exhibited  in  the  sin^ar 
number,  if  the  family  of  the  brother  who  is  studying  science, 
be  made  to  prosper  by  another  brother  at  the  expense  of 
his  own  wealth,  or  by  the  labour  of  his  body,  then  he  also 
bas  a  title  to  the  property  gained  by  that  science. — Da.  Bhi^ 
Chap.  IV,  Sect,  i,  §  15. 


Annotattons. 
491.  With  respect  to  gains  by  valour,  falling  under  the 
consideration,  by  these,  technically  understood,  is  not  meant  mili- 
tary pay,  which,  as  to  its  partibility,  is  not  distinguishable  from  any 
other  ordinary  acquisition  ;  but  such,  ;9rhere  extraordinary  prowess 
has  been  displayed  ;  being  resolved  by  Maktt,  and  others,  into  the 
reward  of  a  gallant  action  in  the  field,  or  into  spoil  taken  under  a 
standard,  after  a  rout  of  the  enemy  ;  of  which  latter  it  is  remark- 
able, that  as  with  us  it  does  not  vest  without  the  assent  of  the 
king.— Stra.  H.  L.,  Vol.  I,  (F.  E.,)  p.  196. 

*  See  ante,  paga  587,  488. 
t  Di.  Bhd.,  Chap.  VI,  Sect,  i,  S  14.— i>4.  Srd.  Banff.,  Chap.  IV,  Sect,  i,  §  9. 
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The  ignorant  brother  shall  share  what  may   be   earned   by   Authority. 
that   science,  during   the   stuJy  of  which  he  maintained  the 
family   of  his  brother,   not   wealth    gained   by  any   other 
science.— Cofeft.  Dig.,  Vol.  Ill,  p.  361. 

In  this  place,  the  whole  of  the  acts  from  the  commence-  Illustrations. 
ment  until  final  completion  must  be  implied  :  consequently, 
the  ground  of  participation  is  the  maintenance  afforded  to 
the  family  during  the  same  period,  corresponding  day  by  day 
with  that  during  which  the  whole  of  thd  several  acts  of  read- 
ing and  studying  the  science  did  pass.  "  The  word  being 
expressed  in  the  singular  number,  &o.  ;*'  then,  if  two 
brothers  maintain  the  family  by  their  own  labour,  and  with 
their  separate  property,   what   should   follow  ?     They   shall  • 

receive  their  due  portions  of  a  single  share.  Both  are  ex- 
pressed by  a  term  in  the  singular  number ;  as  the  male  and 
female  buffalo,  or  male  and  female  elephant,  are  denoted  by 
single  words,— CoZ«i.  Dig.,  Vol.  Ill,  page  362. 

By  parity  of  reasoning,  as  well  as  on  the  ground   of  ren- 
dering material  Assistance,— 

493.    The  brother  or  brothers  who  maintained,   Vyavatths. 
and  not  merely  looked  after ^  the  family  of  a  brother 


Annotations. 


493.  The  Hindd  law  of  partition  contains  one  anomaly,  which 
would  at  first  sight  appear  unjust  and  absurd.  I  allude  to  that 
rule  which  entitles  an  idle  brother  to  claim  a  share  of  the  acquisi- 
tions of  his  industrious  brethren, — the  dron^  to  participate  in  the 
labours  of  the  hive.  But  when  the  particular  constitution  of  the 
Hindti  society  is  considered,  this  provision  will  not  be  found  to  be 
altogether  repugnant  to  justice  or  to  reason.  No  respectable  Hindu 
would  travel  in  quest  of  employment  without  providing  sufficient 
protection  for  the  females  of  his  family  ;  and  the  individual  usually 
selected  for  this  purpose  is  one  of  the  brethren,  who  resides  without 
any  active  employment  in  the  family  house,  while  the  rest  go  in 
qaest  of  service,  and  not  unfr^uently  amass  immense  wealth, 
while  the  brother  left  behind  has  not  advanced  one  step  from  his 
original  state  of  poverty.  But  it  would  be  hard  to  deny  him  a 
share  of  the  good  fortune  which  had  attended  his  brethren,  since 
it  is  evident,  that  unless  some  one  performed  the  part  which  he 
Tindertook,  they  could  not  have  acquired  the  wealth,  and  he  may, 
therefore,  be  fairly  held  to  have  contributed  his  aid  towards  the 
acquisition.    It  might  also  be  affirmed,  that  had  he  been  engaged 

E*2 
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Authority. 


gone  abroad  for  the  acquisition  of  wealth,  is  en- 
titled to  share  such  acquisition  of  that  brother. 

Vide  Precedents,  pages  682 — 684. 

The  above  is  conformable  to  the  maxim  '^  The  senqe  of  the 
law,  as  ascertained  in  one  instance,  is  applicable  in  otben 
also,  provided  there  be  no  impediment'' — See  La.  BhL, 
Chap.  Ill,  Seci  ii.  Annotation  Si. 

Vyava^thi.      494.    Aucestral  movable  property  recovered  from 

a  stranger  by  a  parcener  other  than  the  father  with 

the  aid  of  the  joint  funds  or  labour,  or  without  the 

•  acquiescence   or  privity,  or  in  fraud,  of  his  co-par- 

cener,  is  divisible  between  them.* 

Authority.        Vide  Precedents,  pages  668—672  716. 

Authority.       The  texts  of  Manu,   YAjnavalkta  and  Vrihaspati  cited 
at  pages  430,  434,  435. 

Remark.  The  rule  laid  down  in  the  above  mentioned  texts  most  be 
understood  in  the  instance  of  any  such  hereditary  property, 
other  than  land,  which  anyhow  recovered  becomes  common 
and  divisible  among  all  the  co-parceners. — See  Dd.  Bhd., 
Chap.  VI,  Sect,  ii,  §  37. 


Annotationa. 


in  a  more  active  occupation,  the  same  success  would  also  hwe 
attended  bis  endeavours. — Macn.,  H.  L.,  Vol.  I,  Prelimioirj 
Bemarks,  pp.  ziii,  xiv. 

Next,  as  to  property  recovered;  at  whatsoever  time  loBt» 
and  referable  to  whatsoever  title,  so  it  be  family  property,  bttDg 
redeemed,  without  use  of  the  common  stock,  it  beloAgs  exdusiYelj 
to  the  recoverer,  notwithstanding  the  former  right.  The  recovery, 
however,  according  to  some  authorities,  must  have  been  with  the 
privity  of  the  co-heirs,  unless  there  appear  to  have  been  an  abandon- 
ment bj  them,  of  which  silent  neglect  on  their  part  may  be 
evidence.  It  must  at  least  have  been  hond-fide^  that  is,  not  ia 
fraud  of  their  title,  by  anticipating  th^m  in  their  intention  of 
recovering  it.  Still  less  would  it  be  available  to  exclude  partitioBf 
if  persued  in  the  face  of  an  express  injunction  on  their  part-^^Stro* 
H.  L.,  Vpl.  I,  (F.  E.)  pp.  193  and  194. 

•  See  <mte,  pages  428,  482. 
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496.  Aocefetral  land  usurped  by  a  stranger,  but  ^y<^^<»*hi* 
recovered  by  a  parcener  (who  is  not  the  father  of 
the  rest,)  is  always  divisible  between  him  and  his 
eo-paroener,  no  matter  whether  the  recovery  was 
made  with  or  without  the  joint  family  aid  or  the 
acquiescence  of  the  co-parcener. 

FtcZtf  Precedents,  pages  668— 67^,  703,  716. 

The  father,  if  unwilling,  shall  not  share  with  his  sons  bis  Authoritj. 
paternal  property,  which  was  seized  by  strangers  but  which 
he  recovered.  This  is  ordained  by  Manu  and  Vishnu  :-^^'  If 
the  father  recovers  paternal  wealth  (seized  by  strangers  and 
not  recovered  by  other  shares,  nor  by  his  own  father)  he  shall 
not,  unless  willing,  share  the  same  with  his  sons, — it  was 
ftcquifed  by  himself/'  The  construction  is,  that  he  shall 
not  share  it  with  his  sons,  because  it  was,  as  it  were,  ac- 
quired by  himself. — Da.  Ta.,  Chap.  II,  §  7. 

But  as  regards  the  case  of  recovery  by   any  other   (than     Authority. 
the  father),   the  law  is  propounded  by  the  text  of  Sankha 
to  be  (presently)  cited.     This  follows  from  the  logical   inter- 
pretation of  two  provisions,   one   of  which   is   general,   and 
thd  other  special — Ibid,,  §  8. 

Sankha  : — Land    inherited  in    regular    succession,    but  Authority. 
which   had  been   formerly   lost,  and  which  a  single  (co-heir) 
shall  recover  solely  by  his  own  labour,   the  rest   may  divide 
according  to  their  due  allotments,  having  at  first  given  (him) 
a  fourth  part.**^ 

By  the  term  '  soleljr^  the  autlior  intimates^  that  neither  Exposition 
common  funds  were  used  nor  joint  personal  exertions  made.  "^^  authority. 
Still  it  does  not  become  the  separate  property  of  the  person 
retrieving  it :  but  a  fourth  part  of  the  land  recovered  must 
be  given  to  him  in  ,  addition  ( to  his  regular  allotment :)  by 
force  of  the  word  '  land  /  and  because  there  is  no  ireason 
for  supposing  it  to  be  vague.* 

Having  given  a  fourth-part  of  the   land  recovered,  to  him  Explanation, 
who  recovered  it,  let  all    the  rest  divide  the   remaining  three 
shares  with  Aim,  according  to  the  due   proportions  to  which 
they  are  entitled,  and   take   their  respective  allotments.— 
Da.  Era.  Sang.,  Chap.  IV^  Sect,  ii,  §  9. 


Annotatdona. 
4S^,    The  rule  is  the  same  with  respect  to  property  recovered,  ex- 
cepdng  land,  of  which  the  party  recovering  it  is  entitled  to  a  foarth 
more  than  the  rest  of  his  brethren. — Macn.,  H.  L.,  Vol.  I,  page  52. 

•  m.  Bhd.,  Ch.  VI,  Sect,  ii,  §  37,  88,  89 — See  Dd.  Kra.  Sang.,  Chap. 
IV,  Sect.  U,  §  9. 
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ryava$thd.  495.  Should  a  member  of  a  joint  famUy  (be  he 
or  not  the  manager  of  its  estate)  augment  or  im- 
prove the  joint  estate,  he  is  not  entitled  to  the 
whole  of  the  augmentation,  but  it  is  divisible 
among  all  the  co-parceners. 

Vide  Precedents,  pages  678—676,  698,  70a. 

Vs/avoithi.  497.  Any  property  which  is  earned,  held  or 
passed  in  the  name  of  a  member  of  an  undivided 
family,  though  appearing  on  the  face  of  it  impar- 
tible, is  divisible  among  the  other  members  who 
are  co-heirs,  unless  the  same  is  proved  by  the  for- 
mer to  have  been  separately  acquired  by  him  with- 
out the  use  of  the  joint  funds  or  labour  or  of  both. 

Fu/e  Precedents,  pages  697,  698,  709—912,  714,  715,  736. 

VyavoMihd.  498.  Immovable  property  aflfectionately  given 
by  a  father,  or  father's  father  does  not  become  the 
sole  property  of  the  donee,  but  is  divisible  among 
the  donor's  heirs.     See  ante,  pages  438,  439. 

Authority.  Vriddha  YAjnavalkta  : — "  By  the  affectionate  gift  of 
the  father,  the  clothes  and  ornaments  are  gained,  but  im- 
movable property  is  not  gained  even  with  the  father's 
indulgence/' 

vyavMM.  499.  Property  received  by  a  co-parcener  in  gift, 
with  a  view  to  a  return  to  be  made  out  of  the  joint 
family  estate  is  partible  among  the  co-parceners,* 


Annotattons* 


499.  But  with  regard  to  a  gift,  in  order  to  its  vesting  separatelj, 
it  must  have  been  pure  in  its  motive,  and  personal  iu  its  object ; 
for,  if  it  were  in  return  for  something  previously  given,  It  would 
be  liable  to  be  considered  as  common  property,  common  property 
having  been  used  in  obtaiuiug  it.  Not  that  wherever  there  hare 
been  mutual  gifts,  the  gift  to  the  co-parcener  is  necessarily  partible. 
It  depends  upon  whether  the  one  have  been  in  consideration  of 

*  See  ante,  page  245. 
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If  any  tbiug  have  been  given  to  a  friend^  and  he,  accept-  Authority. 
ing  the  present,  make  a  return  to  the  giver,  that  also  is 
exempt  from  partition ;  for  the  present  was  not  made  in 
expectation  of  a  return.  But  if  such  expectation  were  enter- 
tained, then^  according  to  the  opinion  of  Chandeshwaea. 
and  others,  a  distribution  of  the  thing  received  must  be 
admitted  ;  for  the  term,  '^  given  by  a  friend,'^  signifies  '  on 
account  of  friendship  ;'  now  this  was  not  received  from  him 
on  account  of  affection,  but  on  account  of  a  gift  made.— - 
Coleh.  Dig.,  Vol.  Ill,  p.  363. 

If  a  man  make  a  present  exceeding  his  means,  through  Illuatration. 
mere   avarice,   on  pretence  of  affection,  in  the  expectation  of 
receiving  a  greater  return,  or  with  intent  to  defraud   his  co-  - 
heirs^    whatever   shall   be   given   to   him   by  his   friend,  is 
partible  :    common   sense    supports     this  inference. — Ibid., 
page  363. 

In  like  manner,  if  any  thing  be  given  by  a  pupil  jointly  Illuatration* 
instructed  or  by  a  votary,  or  any  other  person  so  connected 
with  all  the  parceners,  in  consideration  of  that  very  relation, 
the  rule  of  decision  is  the  same ;  yet  if  it  were  given  by 
persons  whose  acquaintance  originated  in  that  relation,  but 
in  consideration  of  the  good  qualities  of  the  donee,  it  should 
not  be  distributed  among  ail  the  co-heirs,  although  the 
acquaintance  arose  from  such  a  connection,  because  this  was 
not  the  motive  of  the  gift. — Ibid,,  p.  358. 

500.    The  personal  property  and   private   estate   yy<^va^M. 
of  a  Rdjdj  or  of  a  great  Zaminddr,  are  distributable 
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the  other — a  present  made,  with  a  view  to  a  return.  A  gift  under 
such  circumstances  loses  the  nature  of  one  ;  do  ut  des,  it  is  too 
like  a  contract,  the  result  of  which  is  common.  Nuptial  gxiia^ 
which  a  man  receives  with  his  wife,  are  particularly  noticed  as 
exclusiFely  his ;  which  is  the  more  remarkable,  as  the  funds  of  the 
family  must  bear  the  expenses  of  the  marriage  ;  but,  as  already 
intimated,  this  does  not  render  them  partible,  the  expenditure 
being  incidental  only.  So,  as  to  what  is  received  at  marriage,  iu 
the  form  termed  diura,  at  which  presents  are  made  by  the  bride- 
groom to  the  father,  or  kinsmen,  of  the  bride. — Stra.,  H.  L.,  Vol. 
I,  (F.  E.)  pp.  191—192. 

600.  As  to  things  vesting  in  an  individual  of  a  family  in 
exclusion  of  other  members,  the  instance  of  Regalities  and 
Zaminddris  standing  upon  the  same  ground,  has  been  already 
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among  all  bis  heirs,  though  the  rdj  or  the  zamin' 
ddri  itself  he  impartible  and  descendible  entire 
to  a  single  heir. 

See  p&ges   £44  &   443  of  Vol.  I,  part  ii,  and  pages  282; 
283  of  Vd.  II,  Part  ii,  of  the  Vyavaathd-chandrikd. 


Special  things  when  liable  to  partition  are  a$  foliate:^ 

VpufOiikL  501.  Wells,  pools  or  the  like  (bdpi),*  if  eqtial 
in  number,  are  divisible  atnong  the  co-heirs ;  but 
if  unequal,  or  if  there  is  but  one  well,  pool  or  the 
like,  then  the  water  is  proportionately  and  dis- 
tributirely  used. — See  ante,  pages  440,  441. 

Vyavaithd.  §02.  If  there  is  but  one  slave  in  the  family, 
or  if  there  are  several  slaves  but  of  odd  number, 
then  the  work  of  such  slave  or  slaves  is  propor-^ 
tionatelj  distributed ;  but  if  even  in  number,  then 
they  are  divided. — See  ante^  pages  440,441. 


Annotations, 
noticed  ;  of  which  it  has  been  thonght,  however,  that  it  is  tfaa 
ruling  power  only  that  is  not  subject  to  division  ;  while  the  effects 
and  private  estate  of  a  Sovereign,  like  tiiose  of  any  ordinary  mdi- 
vidnal,  are  in  common,  and  distributable  among  all  the  beirs. 
This  seems  to  be  the  only  instance  of  the  kind,  the  exception  aris- 
ing from  the  nature  of  the  thing,  sanctioned  by  custom. — Stra,  H. 
I^,  Vol.  I,  pp.  208,  209. 

502—506.  But,  by  the  Hindti  law,  clothes  of  value,  as  court  dres- 
ses and  the  like,  worn  only  on  particular  occasions,  in  which  all  are 
interested,  remain,  on  partition,  as  before,  for  common  use,  unless 
sold  ;  in  which  case,  the  proceeds  are  distributable.  And,  even 
of  common  apparel,  if  one  happen  to  have  much  more  than  the 
rest,  the  difference  must  be  adjusted,  excessive  disparity  being  in 
all  things  forbidden.  The  same  principle  of  appropriation  extends 
to  slave  girls,  with  respect  to  which,  where  there  are  in  a  family 
several,  of  whom  any  of  the  members  have  been  in  the  habit  ef 
employing  one  in  particular  to  rub  his  limbs,  or  for  whatever 
other  purpose,  his  property  in  her  may  be  confirmed,  when  they 
oome  to  divide ;  without  regard  to  any  accidental  difference  between 
her  and  the  others,  as  to  age,  strength,  or  other  qualities  i  pro- 

*  A  large  oblong  pool  or  pond  commonly  called  a  '  digkC.' 
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503.  Where  there  is  a  great  disparity  in  the  ^y«<«w«^- 
elothes  or  ornaments,  generally  worn  by  the 
members  of  a  family,  there,  such  articles  as  well 
as  the  valuable  clothes  and  ornaments  occasionally 
worn  by  them  or  any  of  them,  are  to  be  divided, 
in  kina,  if  practicable,  otherwise  the  sale  proceeds 
thereof  should  be  distributed.* 

Vide  Precedents,  page  703. 

Vbihaspati  : — They  by  whom  it  is   asserted   that  clothes  Authority. 
and   the  like   are  indivisible   have  not  thought  that  clothes 
and   ornaments     would   constitute   collected   wealth   among 
opulent  men.     These   must,    therefore,   be  divided  by  some 
mode  deduced  from  reasoning ;  else  they  would  be  useless.* 

The  same  author  (Veihaspati),  therefore,  points  out  the  Authority. 
rational  mode  of  distribution  of  the  above  things  in  the 
following  passage:— '' By  the  sale  of  clothes  and  orna- 
ments ;  on  the  recovery  of  a  written  debt ;  by  compensating 
the  dressed  food  with  undressed  grain,  an  equitable  parti- 
tion is  made.  Water,  drawn  from  a  single  well,  or  pool 
(bdpi),  shall  be  taken  in  due  proportion.  Lei  a  single 
female  slave  be  successively  employed  by  co-heii's  in  their 
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vided  that,  upon  the  whole,  the  partition  be  equal.  If  there  be 
but  one,  it  can  only  be  done  by  compensation.  And,  where  there 
being  but  one^  there  have  existed  no  auch  appropriatloi],  she  may 
be  distributed  by  computation  of  time  and  Work  faltei^nU  vicihuBj, 
like  any  thing  else  physically  indivisible,  and  which,  therefore, 
where  many  ,are  concerned,  can  only  be  enjoyed  by  turns,  or  in 
oommon,  subject  to  speoific  distribution  by  means  of  sale. — Stra^ 
H.  L.,  Vol.  I,  pp.  211,  212. 

8ach  is  the  explanation  given  of  <'  women''  in  the  several  texts 
enumerating  that  are  exempt*  They  are  said  to  respect  the  wives 
ef  the  co-heirs,  the  female  slaves  of  the  family  being  clearly 
partible.  Upon  this  ground  rests,  the  exemption  of  the  clothes 
and  jeiwels  of  the  different  members  of  the  family,  whether 
male  or  female  ;  but  it  is  confined  to  such  as  have  been  usually 
worn ;  habitual  wear  (says  JiOAN-NiTHA)  being  considered  as  a 
mode  of  acquisition.—- Stra,  B.  L.,  Vol.  I,  p.  211. 

*  See  MiU  Inh.,  Chap.  I,  Sect,  iv,  §  9. 
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respective  houses,  according  to  their  several  shares.  If 
namerouSy  the  slaves  shall  be  distributed  in  equal  allot- 
ments. The  benefits  received  from  Toga-kshema  shall  be 
equally  shared,  and  the  pasture  ground  for  cattle  shall  also 
be  always  used  by  the  co-heirs  in  proportion  to  their  allot- 
ments.'**—The  same  law  applies  also  to  male  servants. 
See  ante,  pages  27,  28. 

Authority.  VijnAneshwara  : — Water,  or  a  reservoir  of  it,  as  a  well 
or  the  like,  being  unequal  (to  the  allotment  of  shares),  most 
not  be  distributed  (c)  by  means  of  the  value,  but  is  to  be 
used  (by  the  co-heirs)  by  turns. — See  Mit.,  Inh.,  Chap.  I, 
Sect,  iv.,  para.  21. 

(ej    '  Being  unequal.*]     It  is  thus  hinted,  that  if  the   namber 
be  adequate,  partition  takes  place. 

vyat^iihd.  504.  Clothes  worn  by  the  members  of  a  family 
being  (though  with  exceptions  as  above)  declared 
indivisible,  it  is  clear  that  new  clothes  must  be 
divided  among  the  co-heirs. 

Vide  Precedents,  page  703. 

VijnAneshwaha  : — But  new  clothes  are  subject  to  distri- 
bution*.    In  like  manner, — 

Vyavoithd.  505-  Such  Ornaments  as  have  not  been  used  are 
held  in  common,  and  therefore  liable  to  partition.* 

Vide  Precedents,  page  703. 

Authority.  VijnAneshwaea  : — The  ornaments  {d)  worn  by  each  person 
are  exclusively  his.  But  what  has  not  been  used,  is  com- 
mon and  liable  to  partition. — See  Mit.  Inh.,  Chap.  I, 
Sect,  iv,  para.  19. 

(d)  '*  Ornaments  ;*'  not  such  as  have  been  given  through 
favour,  but  such  as  were  worn  by  each.  Here  again  exces- 
sive disparity  must  be  avoided.  But,  if  any  ornaments 
remain  in  the  treasury,  and  are  sometimes  worn  by  any  one 
parcener  during  festivals,  such  ornaments  shall  be  shared 
even  by  him  who  did  not  wear  them  :  for  it  is  not  under- 
stood that  these  belong  exclusively  to  him  who  occasionally 
uses  them.— Coleb.  Dig.,  Vol.  II,  p.  373. 

Vyaviuihi.  QOQ.  Drcssed  food,  if  of  a  large  quantity,  is 
equitably  divided  by  compensating  it  with  undress- 
ed grain,  t 

•  See  Smri.  Chan.,  Chap.  VIII,  Cl.  43. 
t  As  directed  by  Vbihaspati.    See  ante,  page  259. 
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507'     Sacrificial  gains   (Toga-kshema),   afield,   ryatHuMi. 
bridge,   pasture-ground  for  cattle,   and  a  written t 
debt  recovered,  are  divisible  or  distributively  used 
in  the  rationsil  manner.     (See  Vyavasthd  482  and 
the  passages  connected  therewith.) 

Vmhaspati  declares  a  distinction,  in  regard  to  clothes  Authority, 
and  otber  matters: — '*They  by  whom  it  is  affirmed,  that 
clothes  and  the  like  are  indivisible,  have  not  proved  that 
the  collected  wealth  of  opulent  men,  their  vehicles  and  orna- 
ments, shall  not  be  divided  ;  property  held  in  common  [would 
be]  unemployed,  for  it  cannot  be  given  to  one  (in  exclusion  of 
»iother) :  therefore  it  must  be  divided  by  [some  mode 
deduced  from]  reasoning ;  else  it  would  be  useless.  By  the 
sale  of  clothes  and  ornaments;  on  the  recovery  of  a 
written  debt ;  by  compensating  the  dressed  food  with  [an 
equal  allotment  of]  undressed  grain,  an  [equitable]  parti- 
tion is  made.''  **  Water  drawn  from  a  [single]  well  or  pool, 
shall  be  taken  by  turns :  Let  a  [single]  female  slave  be 
successively  employed  by  co-heirs  in  their  respective  houses, 
according  to  their  several  shares :  if  numerous,  the  slaves 
shall  be  distributed  in  equal  allotments ;  such  is  the  law  in 
respect  of  female  servants.  A  bridge  and  a  field  shall  be 
shared  [by  co-heirs]  in  due  proportion  :  and  the  pasture 
ground  for  cattle  shall  be  used  by  the  co-heirs  in  proportion 
to  their  allotments.''— See  Vyav.  il/a^^il.,  Chap.  IV,  Sect,  vii, 
para.  22. 

Veihaspati: — The  benefits  received  from    Yoga-kahema  Authority. 
shall  be  equally  shared,  and   the   pasture  ground   for  cattle 
shall  also  be   always  used  by  the  co-^heirs  in  proportion  to 
their  allotments.— FW«  SmH.  Chan.,  Chap.  VII,  CI.  43. 


The  conclusion  is,  that  the  gains  derived  from  sacrifices 
are  divisible  as  also  lands,  the  division  of  which  (lands)  is, 
however,  to  be  made  with  the  assent  of  all  the  co-heirs : 
PbajIpati  baying  declared,— "Whatever  act  is  done  in  res- 
pect of  immovable  property  without  the  consent  of  the 
co-heirs,  every  such  act  is  to  be  considered  as  not  done  even 
where  one  of  the  co-heirs  does  not  consent."  Again  the 
same  author  (Ushanas)   states : — '*  Partition  does  not  take 

Slace  of  houses,  lands,  sacrificial  gains,  and  also  of  what 
as  been  given  by  a  father  or  a  mother  through  affection." 
The  prohibition  contained  in  the  above  passage  against 
division  is,  however,  to  be  overlooked,  and  houses  and 
the  like  are  to  be  equitably  divided  in  the  manner  afore- 
mentioned.   Accordingly,    KAtyAyana,     by    the 
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**  The  vbible  bouse^  land  and  quadrapeds  are  to  be  divided/' 
expressly  permits  the  partition  of  houses^  &c.— Ibid., 
Cls.  45-47. 

S^iQi^  The  exclusion  of  land  from  partition  as  stated  by  XJshakas 
C'  Sacrificial  gains^  knd^  written  documents^  prepared  food, 
water  and  women  are  indivisible  among  kmsmen  even  to  the 
thoosandtb  degree)  /'  bears  reference  to  tiie  sons  of  a  Brdh' 
tnana  by  women  of  the  military  or  other  inferior  tribes : 
for  it  is  ordained  (by  Vrihaspati)  :  "  Land^  obtained  by 
acceptance  or  donation^  most  not  be  given  to  the  son  of  a 
Kmatriyd  or  other  wife  of  inferior  tribe :  even  thoagb  his 
father  g^ve  it  to  him^  the  son  of  the  Brdhmani  may  resame 
it^  when  his  father  is  dead.— Ali^.  Inh.,  Chap.  I^  Seot, 
iv,  §  26. 
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CHAPTER    ni. 

How  Partition  is  to  be  made,  and  Separation 

EFFECTED. 

508*    Partition   is    eflfected    by  adjusting  the  Vyamthi. 
rights  of   the  different  co-sharers  and    allotting 
their  shares  openly  (a),  or  privately  fb). 

Vide  Precedents,  pages  704,  7^1,  722. 

Sankha  and  Likhita  :— -That  partition,  which  is  permitied  Authority, 
while  the  father  lives,  must  take  place,  according  to  laWj 
either  openly  (a),  or  privately  (6).* 
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608.  Ab  to  the  mode  of  partition  and  the  cusignment  qf  skarei. 
It  may  be  made  only  in  the  presence  of  arbitrators  ;  privately,  by 
adjastment ;  and  a  third  method  of  ascertainiDg  a  separate  title  is, 
by  casting  of  lot» ;  npon  which  it  may  be  remarked,  that  the 
above  are  precisely  three  out  of  the  foar  enumerated  by  our 
Littleton,  as  the  mode  of  partition  among  sisters  (co-parceners), 
at  the  English  common  law.—Stra.,  H.  L.,  Vol.  I,  (F.  K)  p.  119. 

468.  A  on  partition  by  a  father,  so  npon  that  which  takes 
place  after  his  death,  beside  the  method  by  casting  of  lots,t 
arbitrators  may  be  employed,  in  which  it  is  public  ;  or,  it  may  be 
arranged  privately  among  the  parties,  either  with  or  without  the 
mediation  of  friends.— i&id,  p.  197. 

•  Cited  in  the  SmriU-ckandrikA  (Ohap.  II,  Sect  i,  Ci*  1)  and  VivdcUh 
hJumgdmavtu—Qee  OoUb.  Dig.,  Vol.  II,  p.  205* 

The  above  text  is  rendered  in  2  Digest*  page  205,  thus  :— "  While  the 
father  Uvea,  the  estate  may  be  divided  with  Am  consent,  openly  or  privatelyi 
according  to  law."  This  version  does  not  seem  to  agree  with  the  original 
text,  as  cited  iu  the  Smriti-ehandrikdy  for  two  reasons  ;  Istly,  the  Sanskrit 
word  "  Anumatah,**  occurring  in  the  original  text,  implies  ''permitted/'  and 
goes  to  qaalify  "  Vi-bhdgah"  (partition^  and  there  is  nothing  in  the  original 
text  justifying  the  insertion  of  the  word  "his"  in  the  translation ;  2ndly, 
Booh  a  version  would  militate  against  the  several  passages  in  Chapter  lY, 
which  allows  partition  in  many  instances  during  the  life-time  of  the  father, 
against  his  will,  and  at  the  instance  of  the  sons  only, 
f  2  Dig,  p.  518. 

t  Upon  the  authority  of  jAOiN-niCTHA,  Sir  Thomas  Strange  has,  as  above» 
added  the  casting  of  lots  as  the  third  method  of  partition.    But  recourse  is 
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Explaiutton.  (^)  'Openly  (prakitha-my  i\  That  is,  in  the  presence  of 
arbitrators.— CoW.  Dig.,  Vol.  II,  p.  536. 

ExplAnation.  ^^j  c  prfvately  (mithah*J  ]  Without  the  intervention  -  of 
arbitrators,  by  mutual  adjustment  only,  but  according  to 
law. — lUd. 

vyavoMtu,  509,  Partition  made  in  any  of  the  above  modes 
may  be  effected  verbally  as  well  as  by  an  instru- 
ment in  writing,  the  latter,  however,  is  held 
preferable  to  the  former.  (See  ascertainment  of 
partition  in  Chap.  VI,  Sect,  ii.) 

Ft^fc  Precedents,  pages  721,  722. 

Authority.  Yrihabpati  thus  explains  the  nature  of  a  written  record  of 
partition :  "  That  record  of  partition  which  brothers  (c),  or 
other  co-heirs,  execute  after  itiaking  a  just  division  by 
mutual  consent  is  called  the  written  memorial  of  the  dis- 
tribution/'—(7c??e6.  Dig.,  Vol.  Ill,  p.  408. 

Exposition.  ^c)  The  term  "brothers"  is  an  instance  of  a  general 
meaning ;  it  must  also  be  understood  of  a  father  when  partition 
is  made  by  him,  and  of  brother's  sons  and  the  rest.  ''After 
making  a  just  division"  :  this  is  a  matter  of  course ;  for, 
though  a  writing  is  also  executed  when  an  unfair  partition  is 
made,  that  instrument  is  in  fact  unavailing.  ''By  mutual 
consent:"  this  intends  any  one  of  the  parceners;  for  thj9 
consent  of  all  is  not  requisite  in  (undertaking)  a  distribution. 
That  record  of  partition,  or  writing  declaratory  thereof  which 
they  execute,  is  called  '  the  written  memorial  of  a  distribution. 
Since  the  letters  traced  on  the  leaf  express  partition,  the  leaf 
itself  mediately  by  its  contents,  shows  a  distribution ;  or  it 
does  so,  because  that  and  the  writing  are  considered  as  iusep»> 
rable.  Again,  since  Vbihaspati  calls  thd  leaf  '  a  written  memo- 
rial of  the  distribution,'  it  is  proper  to  write  (at  the  beginning  of 
the  instrument)  '  this  written  record  of  partition ;'  and  since  it 
is  called  'an  instrument  declaratory  of  a  distribution,'  such 
terms  should  be  inserted  as  to  denote  partition.  For  example, 
it  may  be  written,  "  I  have  received  from  you  a  sum  so  and  so, 
and  yielded  to  you  sums  so  and  so,  as  a  division  of  the  whole 
patrimony,  to  which  we  have  assented."  The  instrument  sl^ould 
be  rendered  firm  by  adding  "  whatever  shall  be  asserted  to  th6 
contrary,  is  false,"— Co^.  Dig.,  Vol.  Ill,  pp.  448  and  409. 


and  may  be,  had  to  this  process  in  the  partition  made  openltf  as  well  as 
privately.  So,  not  being  of  itself  *  method  which  can  be  adopted  inde- 
pendently of  the  first  or  second  method  of  partition,  it  cannot  be  deemed, 
as  one  separate  from  any  of  them. 
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510.  Where  the  number  of  the  sons  borne  by  vyawutu. 
each  of  the  wives  of  the  late  proprietor  is  equals 
the  division  may  be  made  either  with  reference  to 
the  number  of  the  sons  themselves,  or  with  refer- 
ence to  their  mothers,  and  then  among  them  per 
capita  when  they  may  wish. 

Vide  Precedents/ pages  705,  723,  724. 

So  Vmhaspati  : — "  If  there  be  many  [sons]  sprang  from  Authority* 
one  [father],  alike  in  number,  and  in  class,  but  born  of  rival 
mothers,  partition  most  be  made  by  them,  according  to  law^ 
by  the  sdlotment  of  shares  to  the  mothers/^^ 

VtIsa  :— If  there  be  many  sons  of  one  man,  by  different  Authority. 
mothers,  but  equal  in  number,  and  alike  by  class,  a  distri- 
bution among  the  mothers  is  approved.* 
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610.  Bat  whercithe  deceased  has  left  several  widows  with  sons, 
more  or  fewer,  by  each  ;  in  such  case,  if  the  number  by  each  be 
e^pMly  in  order  to  avoid  the  trouble  of  a  more  detailed  distribution, 
the  allotment  may  be  made  to  the  mothers,  leaving  it  to  them  to 
sab-divide  among  the  sons,  instead  of  dividing  to  the  sons  in  the  first 
instance  ;  a  mode  of  division  called  Patni-hhliga  or  the  division  by 
wives,  in  contra-distinction  to  Putra-hhdga,  or  the  division  by  sons. 
In  this  there  appears  nothing  unreasonable  ;  but  the  principle  of 
this  mode  being  that  divisioii  to  the  wives  is  always  to  be  an  equal 
one,  its  effect  becomes  very  different,  where  the  number  of  sons  by 
each  variei.  As,  if  one  wife  has  one  son,  another  three,  and  a  third 
six,  and  each  wife  takes  a  third  of  the  property,  it  is  evident  that 
the  shares  of  the  sons,  all  by  the  same  father,  will  be  very  different : 
so  onnatural  a  mode  of  division,  therefore,  is  allowed  only  among 
Shikdras ;  nor  even  among  them,  but  where  there  is  a  custom  for  it, 
which  must  of  course  be  strictly  proved  ;  though  it  is  said  to  pre- 
vail in  the  Southern  territories  of  India  as  much  as  did  formerly 
the  custdm  of  gavelkind  in  Kent ;  thus,  to  a  certain  extent,  but 
still  in  the  ShUidra  class  only,  superseding  the  law  of  the  Shdstras  ; 
and,  to  this  opinion,  the  frequency  with  which  references  of  the 
kind  appear  to  have  been  made  in  the  Courts  of  the  Company  in 
the  Peninsula,  seems  to  give  countenance.— Stra.  H.  L.,  Vol.  I,  (F. 
E.,)  p.  181. 

•  Oi.  BU^,  Chap.  Ill,  Sect,  i,  §  12. 
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Aullioritfy 


Authority. 


EzposiiioD. 


Conclusioii. 


Remarks* 


Since  there  ia  no  difference  in  the  sons'  shares^  for  ihej 
are  equally  numerous  and  of  the  same  tribe,  partition  is  to 
be  made  by  an  allotment  to  the  mother^  not  to  the  sons.-* 
Dd.  Bhd.,  Chap.  Ill,  Sect,  i,  §  13. 

OouTAXA :«— A  special  partition  may  be  made  among  fons, 
by  alloUint/  one  share  to  each  of  their  several  mothers,  as 
sharee  are  usually  allotted  to  kinsmen.  (^c{^ 

(d)  *  To  kinsmen.'!  To  brethren.  When  there  are  four  or  ^ye 
brothers,  as  one  share  is  given  to  each  brother,  so,  when  there 
are  many  mothers,  who  have  an  equal  number  of  sons,  one  share 
shall  be  allotted  to  each  mother,  because  it  is  troublesome  to 
divide  the  estate  among  the  brothers.  Afterwards,  a  special 
partition  among  uterine  brothers  shall  be  made  by  those  sons.* 

Hence  brothers  of  the  half-blood,  born  of  different  mothers 
by  the  same  father,  may  divide  the  heritage  by  making  as  many 
shares  as  there  were  mothers,  provided  they  be  equal  in  class, 
and  in  respect  of  the  number  of  the  sons  produced  by  each 
mother,  and  provided  every  mother  have  borne  sons :  and  when 
the  sub-division  is  made,  every  son  receives  an  equal  share. 
This  has  been  ordained  by  Ybihaspati  to  facilitate  partition ; 
there  is  no  real  difference.  The  text  of  Goujama.  intends  this 
case  alone ;  for  the  import  coincides. — Ibid,,  p.  575. 

In  suggesting  as  above,  the  policy  of  the  law  seems  to 
be  that  by  this  process  reverence  will  be  shown  to  the  mo- 
thers in  accordance  with  the  texts  which  declare  that  sons 
are  dependent  on  their  parents  (1),  and  at  the  same  time 
the  sons  will  not  be  deprived  of  their  legal  rights,  but  each 
of  them  wiU,  by  the  subsequent  sub-£vision,  get  his  I^al, 
i.  e.,  equal  share ;  as  otherwise  euch  partition  could  not 
have  been  allowed  except  where  it  is  legalized  by  imme- 
morial and  invariable  custom.     Consequently,— 


Annotations. 
(1)  By  the  texts  of  VTiSA  and  YRiHASPATlt  it  is  directed  that 
division  should  be  made  with  reference  to  the  wives  of  the  father, 
-—a  division  declaratory  of  the  mother's  supremacy,  and  not  also 
against  my  opinion.  For  according  to  this,  '*  a  son  is  not  indepen* 
dent  while  the  parents  live,  even  though  they  be  infirm,"  and  other 
texts,  one  is  dependent  on  his  parents  even  after  partition.  So,  ac- 
cording to  those  texts,  partition  ( is  to  be  made  )  with  reference  to 
the  mothers  upon  this  understanding,  that  so  long  as  the  mothers 
live,  the  sons  should  remain  obedient  to  their  command. — Vir,  Mu, 
fSans.)  page  178,  (New  Ed.,  p.  676). 


•  CoUh,  Dig.,  Vol.  II,  p.  672. 


t  Cited  in  the  last  page. 
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511.  If  the  number  of  the  sons  borne  by  each    Vyawuths. 
wife  be  unequal,  then  owing  to  the  sons*  shares 

not  being    ultimately  equal    the    division    with 
reference^  to  their  mothers  is  not  nllowed,  except 
where  it  is  legalized  by  custom. 
Vide  Precedents,  page  705,  723^  724. 

Vrihaspati  gives  this  opposite  example :—'' Among  bro-   Amha'tv 
thers,   who  are  equal  in  class,   but  vary  in  regard  to  the 
number  [of  sons  produced  by  each  mother],  the  shares  of 
the  heritage  are  allotted  to  the  males  [not  to  their  mothers]/' 
See  Vt/av.  Maj/H.,  Chap.  IV,  Sect  iv,  §  26. 

He  (Vrihaspati)  also  said  in  regard  to  the  partition  of  Authority, 
(such  sons)  if  unequal  in  number; — "For  brothers  of  the 
same  caste  but  unequal  in  number,  shares  for  males  (t.  e.,  for 
each  son)  are  ^ptescrihed/'—See  Mddliavh/a  Ddya^vibhdga, 
page  16. 

KAtyAyana  : — Bhbigu  declared  that  "  whatever  custom-  Authority. 
ary  law  of  a  country,  a  class  of  tribe,  a  company  of  mer^ 
chants  and  the  like  or  of  a  town>  should  be  alleged  and 
proved ;  the  distribution  of  an  inheritance  must  respectively 
be  made  according  to  that  custom.'^— Cofe6.  Dig.,  VoL  III. 
page  876.— See  Ddya-tattwa,  Sans.  p.  7. 

512.  Partition  may  be  e£Fected  either  bj  dis-  yy<iiwi^i^^' 
tributing  the  produce  or  income  of  the  estate  in 
proportion  to  the  rights  of  the  several  co-heirs, 

or  by  dividing  the  estate  itself  by  metes  and 
bounds,  or  (in  the  case  of  the  estate  being  com- 
posed of  several  articles,  parcels  and  properties)  by 
marking  and  singling  out  certain  parcels  of  the 
above  for  each,  share  (either  by  the  casting  of  lots, 
or  without  such  process,  if  practicable). 
Vide  Precedents,  page  704. 


Annotations. 
512.  A  family  joint  in  mess  is  not  necessarily  joint  in  estate  ; 
nor  is  a  partition  by  metes  and  boands  necessary  before  a  division 
can  take  place  :  an  agreement  amongst  tbe  members  that  the  owner- 
ship is  to  be  in  certain  defined  shares,  takes  away  the  character  of 
joint  enjoyment.  On  the  deathj  without  iasoe,  of  one  of  several 
uterine  brothers  undivided  in  estate^  the  surviving  brothers  succeed 
equally  to  his  8hare.~Shib  Narain  Bose  venm  Bam  Nidhee  Bose 
and  others.— Suth.  W.  Bep.,  YoL  IX,  p.  87. 
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Authoiilj* 


Vpavoitki. 


VyavaUhd. 


Partition  may  be  of  two  sorts^  namely^  the  one  in  ^hkh 
the  property  remains  entire^  bat  the  profit  of  it  is  divided 
amoDg  the  co-heirs.  By  the  other^  the  property  is  divided 
into  as  many  shares  as  there  are  co-heirs. —  Vi.  C/d.,  p.  309L 

513*    Partition  may  be  made  either  of  the  en- 
tire estate,  or  only  of  a  particular  part  thereof. 
Vide  Precedents,  page  29. 

514*  In  the  division  of  the  household  articlesi 
things  specially  of  use  to  a  particular  parcener 
or  parceners  should  be  allotted  to  him  or  to  them 
alone :  as  books  to  the  learned^  tools  and 
implements  to  the  artist,  while  to  the  rest  must 
be  allotted  other  articles,  making,  however,  the 
shares  equivalent  in  proportion  to  their  rights  in 
the  whole  of  the  articles  or  properties. 

What  is  fit  for  each  person's  use,  as  books  fe)  and  the 
like  in  the  stndy  of  the  Vedas^  kc,,  that  shall  not  be  shared 
by  igncnrant  brethren.  So  what  is  adapted  to  the  arts, 
belongs  to  the  artists;  not  to  persons  ignorant  of  the 
particular  Bit.—JDd.  Bha.,  Chap.  VI,  Sect,  ii,  §  28. 

Condutton.  Therefore,  books  must  not  be  taken  by  the  ignorant 
parceners ;  they  belong  to  those  of  them  who  are  learned. 
Sut  the  ignorant  parcener  must  recmve  from  the  learned 
parcener  some  other  surticle,  equivalent  to  the  share  of  the 
books,  to  which  he  is  (otherwise)  entitled,  or  else  the  value 
itself  thereof .—i?(i.  Kra.  Sang.,  Chap.  IV,  Sect,  ii,  $  23,  £4. 

Ezpodiion.  For,  if  it  be  assumed  that  the  ignorant  parcener  has  no 
right  whatever  in  the  books,  then,  supposing  books  only  \j(i 
constitute  the  common  property,  when  a  partition  took  place, 
the  ignorant  parcener  would  entirely  be  deprived  of  his 
share.  This  is,  however,  inadmissible,  since,  it  would  be  at 
variance  with  the  text  which  declares: — "They  who  are 
bom,  they  who  are  yet  unbegotten,  and  they  who  are 
actually  in  the  womb,  all  require  the  means  of  support ;  and 
the  dissipation  of  their  hereditary  maintenance  is  cen- 
sured.—/Wd.,  §  24f,  25. 


Authority. 


Annotations. 
513.    Nor  is  it  necessary,  where  the  partiti<m  is  general,  that  it 
should  attach  upon  the  whole  of  the  property  ;  a  part  only  may  be 
distributed,  keeping  what  remains  for  future  division,  or  to  descend 
in  a  course  of  inheritance.— Stra.  H.  L.,  Vol.  I,  (F.  £.X  p.  124. 
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(e)  What  is  fit  for  each  p6i*8on'8  use,  as  books  aud  the  like,  iu 
the  study  of  the  Vedas,  Sfc.  That  should  not  be  shared  by  igno- 
nint  brethreD.  So  what  is  adapted  to  the  arts,  belongs  to  the  ar* 
lists ;  not  to  persons  ignorant  of  the  particular  art. — DCi.  £hd,, 
Chap.  VI,  Sect  ii,  §  28. 


Ezpoftiiion. 


(e)  As  books,  <feo.— That  is,  if  there  be  other  eflfects  of  equal  Exposition, 
Talae  with  the  books,  these  shall  be  retained  by  the  learned 
brethren ;  and  the  other  chattels  shall  be  taken  by  the  illiterate 
heirs ;  this  must  be  inferred.  Else,  if  the  hereditary  property 
consist  of  books  only,  then  the  illiterate  heira  might  be  deprived 
of  subsistence,  if  they  had  no  right  of  participation. — Srikrish- 
ha's  Commentary  on  the  Ddyorhhdga^  Sans ,  p.  145. 


In  like  manner,  whatever  is  adapted  to  the  exercise  of 
the  arts,  should  belong  to  those  of  the  heirs  who  are  artists, 
and  not  to  the  unskilled. — Dd.  Kra.  Sang.,  Chap.  IV,  Sect. 
ii.  Para.  27. 


Autboiity. 


515.  If,  however,  there  are  vnly  books,  tools,  Vyavaakd. 
or  implements  of  art,  then  the  proportionate  value 
thereof  must  be  paid  by  way  of  compensation  to 
the  other  parceners,  who  are  ignorant  of  such 
science  or  art,  or  else  the  whole  must  be  divided 
in  kind  among  them  all. 

KAttIyana  : — Pasture-gi'ound  for  kine,  a  common  way.  Authority. 
apparel,  and  whatever  else  is  worn  on  the  body,  necessary 
implements  of  learning  (/),  as  books  and  the  like  used  sever^ 
ally,  or  of  arts(gf ),  as  pencils  or  tools,  are  indivisible,  accord- 
ing to  Vrihaspati,  6i(i  if  no  other  property  remain,  must 
he  sold,  and  the  price  of  them  must  be  distHhuted. — Coleb. 
Dig.,  Vol.  Ill,  page  376. 

(/)  ^  Necessaiy  implements  of  lea7'ning.*]  The  same  term  is  Exposition. 
expounded,  *  things  required  for  use,  as  books  or  the  like  :*. 
these  shall  not  be  shared  by  ignorant  co-heirs,  whether  to  sell 
or  merely  to  use  them  :  it  is  so  affirmed  in  the  Fdrijdta,  the 
Batndkara,  the  treatise  of  JImutavAhana,  tlie  Ddya-tattwa,  aud 
other  works.— Co^eft.  Dig.,  Vol.  II,  p.  378. 


Annotations, 

514,  515.  Books,  tools,  and  implements  of  arts  belong  generally 
to  those  who  can  best  employ  them,  the  rest  taking  the  other  parts 
of  the  property,  unless  where  the  whole  consists  of  nothing  else  ; 
in  which  case  there  must  be  a  general  distribution,  or  a  sale,  aud 
equal  division  of  the  proceeds.— Stra.,  H.  L.,  (F.  E,)  pp.  188  &  189. 
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BzpoMtton.  iff)  *  ^eeesiorif  implements  of  arii ;  M  ^eucWn  and  the  like' 
Thus  the  Hatndkara. '  But  HALiruDn/L  explains  the  word  <  arte/ 
as  signifyiug  meaus  of  subsistence  in  general :  books,  pencils, 
and  tools,  required  for  that  purpose  must  therefore  be  compre- 
hended by  this  term. — Ibid,  p.  378. 

Exposition.  In  the  case  of  books  and  similar  thing:s  required  for  uae^ 
all  may  claim  the  benefit  of  tbemj  although  they  remain 
in  common.  In  such  a  case^  if  one  of  five  brothers  be 
illiterate,  he  obtains  no  share  of  the  books ;  but  his  son,  if 
learned,  may  claim  the  use  of  them  ;  if  he  be  also  illiterate, 
he  obtains  no  participation. — Ibid,,  p.  384. 


vyavatthd.  516*  If  there  be  no  prope^rty,  still  the  members 
of  a  joinjj  family  may  be  separated  by  mutual 
agreement  that  they  are  uo  longer  joint,  and  may 
be  known  and  held  to  be  so  by  their  cooking,  mes- 
sing, performing  religious  acts  and  ceremonies,  and 
dealing,  separately  from,  or  acting  independently 
pi^,  each  other. 

Vide  Precedents,  &c.,  in  Chapter  VI. 

Authority.  Even  when  there  is  a  total  failure  of  qommoa  property, 
II  partition  may  also  then  be  made  by  the  mere  declaration, 
'^ }  am  separate  from  thee/^  A  partition  may  even  be  a 
^ere  mental  distinction.  ^  This  exposition  clearly  distin- 
guishes the  various  qualities  of  this  [term] . —  Vyav.  ifayu., 
Chap.  IV,  Sect,  iii,  §  2.       ' 

uthoiity.  What  then  is  the  meaning  of  the  term  ^partition?*  This 
question  might  be  proposed,  and  is  thus  answered ;  for  it 
does  not  mean  division  of  the  patrimony,  since  it  would 
follow  that  no  partition  could  take  placjC  among  those  wlio 
are  destitute  of  inherited  wealth.  Does  it  not  meon  the 
division  of  any  propejrty  whatsoever?  Accordingly  YX/na- 
VALKYA  has  said,  ^'  One  who  is  able  to  earn  a  livelihood, 
and  claims  not  a  share  of  the  joint  property,  may  be  dis- 
united from  the  family,  on  giving  him  some  trifle  as  a 
consideration  to  prevent  future  strife ;"  and  there  can  be 
no  necessity  of  separate  acts  of  religion  without  partition. 
It  bears  not  that  meaning  :  for  it  might  be  supposed  that 
no  separation  could  take  place  between  those  who  have  no 
property  whatsoever.  Consequently,  the  meaning  oi  parti- 
tion is  separation  in  respect  of  food  prepared  for  the  enter- 
tainment of  guests  and  relatives,  and  for  otl^r  purpoaes 
which  are  common  (among  united  co-heirs).     How  then  can 
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separatipn  take  place  between  those  who  are  not  visited  by 
relatives  or  guests  ?  Distinct  preparation  of  food,  after  an 
agreement  in  these  words,  ^^  /ience/oi*toard  we  are  dis' 
united/'  is  partition.  Afterwards  their  acts  oE  religion, 
and  wealth  or  the  like,  received  on  some  consideration  rela- 
tive to  the  father,  are  separate ;  before  that  agreement  they 
are  single.— Co/^4.  Dig.,  Vol.  Ill,  pp.  420,  421. 

517.    Where  a  co-heir  through  confidence  in  his    ^y<i^<uthd. 
own  ability,  declines  to  take  his  share  of  the  ances- 
tral  or  common  estate,  there  his  father,  or  co-heirs 
should   separate   him  by  giving     him     something 
though  not  valuable. 

If  one  of  the  co-heirs  through  confidence  in  his  own  Authority, 
ability,  decline  his  share  of  the  wealth  inherited  from  the 
father,  grandfather  or  other  ancestor,  sometbing  should  be 
^ven  him,  be  it  only  a  prastha  (7i)  of  rice  on  his  separation, 
for  the  purpose  of  obviating  any  future  cavil  on  the  part  of 
bis  son  and  other  heir.*    Thus— 

Manu  : — If  any  of  the  brethren  lias  a  competence  from  Authority. 
his  own  occupation,  and  desires  not  the  property,  he  may   be 
debarred   from   his   share   giving  him   some  trifle  in  lieu  of 
maintenance,* — Chap.  IX,  t?.  207. 

So  also  the  Ddya-tattwa.     See  Ibid,,  Chap.  Ill,  §  16. 

{h)    *  Prastha.*     A  measure   of   quantity,    four   Kudavas  or  ExplanaUon. 
forty-eight  double  handfuls. 

YXjnavalkya  : — The  separation  of    one  who  is  able  (to     Authority. 
support  himself),  and  is   not  desirous  (anihamdna)  of  par* 
ticipation,  may  be  completed  by  giving  him  some  trifle. 

The  author  of  the   Prakdsha  expounds  the   (above)    text,    ExpoBitioD, 
'  giving  seme  trifle  of  small  value,  to  prevent  future  strife 
with  his   sous,  disunion   of   religous   ceremonies,    or  parti- 


Annotation. 

517.  Where  a  share  ia  not  desired  by  a  son,  it  may  be  effisc- 
tuaUy  waived  by  his  acceptance  of  a  tnfle  iu  satisfaction,  upon 
the  principle  of  '  quisque  potest  renunciare  Juri  pro  ss  introducio  ;' 
liLs  heirs  beiug  bound  by  his  consent  But  without  renuuciatiott, 
it  may  be  still  claimed. -Stra.  H.  L.,  (F.  E.,)  p.  124. 

As  ou  partition  by  a  father,    so  amoug  co-heirs,  auy  one,  not 
wanting  his  share,  may   waive  it  by  acceptance  of  a  trifle,  such 
acceptance  operating  as  an  estoppel  against  his  claim  ever  after. -^ 
Tbid.,  pp.  183, 184. 

;  2)4.  Bhi^t  Chap.  Ill,  Sect,  ii,  |  28. 
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lion,  may  lie  made/    Bhavadeva,  tlie  Mitdhhard  and   the 
rest,   furnish   the   same  exposition.     The  term  *  anihamana^ 
which   is  explained     *  malevolent*   in   the     preceding   com- 
ment,  more   properly   signifies   '  not   wanting/  the   wealth 
o£  his   father.      How    shall   he   find  means   of  sahsistence 
witliout   partaking   of  the   patrimony.     Therefore   does  the 
legislator  add,  *'  who  is  able/'  that  is,  '*  able  to  earn  a  liveli- 
hood   without   receivincjf  a   share  of  the   patrimony.*'     The 
context    Ruo^gests    this    sense.       The    sons   of    this   co-heir 
might   dispute    the   equity    of  the  partition,  if  their  father 
liad  been  disunited  from  the  family,  with    a   trifle   given   to 
him ;  but   according    to    this   last    opinion,     in    which   the 
verb  *'i//'  is  taken  in  its   sense   of  'strive,'  if  future  con- 
tests  be   prevented   by   his   voluntary  acceptance  of  an  in- 
ferior share,  it  is  also  prevented  by   his   voluntary  renuncia- 
tion   of  his    own    right.     This  is   liable   to  objection,  for  a 
fine  to  the   king   is    denounced   against  him,   who     volun- 
tarily accepts   an   inferior  share  and  aftencarda   disputes  the 
partition,*  and   not   against  him  who  voluntarily  renounces 
his   share   and     aftencarda     revives    his   claim.     The  last 
opinion    must  be   therefore   admitted,    taking   the   text    in 
its   literal   sense   (that   some   tHfle  mxist  be  given  by  way  of 
a  share  to  prevent  future  strife):  and  in  the  case  of  par- 
tition by*  a  father,  should  he  give  no  share  to  any  one   son- 
labouring  under  no  legal  disqualification,   such   as  expulsion 
from  his  class  or  the  like, — it  must  be  remembered  that  such 
partition  is   expressly   declared   invalid.      This   text    must 
be   also   adduced   in   the   case   of  partition  made   after  the 
death  of  the  father,  for  no  other  text  has  been  delivered 
by  YAjnavalkya  ;  and  the   rule  is  propounded  generally 
by  MANU.t— Cofc*.  Dig.,  Vol.  Ill,  pp.  65—67 

Vyavatiki.  518.  Partition  is  not  always  necessary  by  metes, 
bounds  to  render  division  of  an  estate  and  sepa- 
ration of  the  co-heirs  of  a  joint  family  binding. 
If  tbey,  under  an  agreement,  are  separated  in  food, 
worship  and  the  performance  of  other  religious 
acts,  and  separately  hold  certain  definite  parts  of 
the  estate,  and  have  separate  dealings  with,  and 
liabilities  against,  each  other,  in  the  same  manner 


*  Thus  y  RIHA8FATI : — 1.  Whatever  share  is  enjojed  hy  each,  lei  not  that 
be  contested ;  if  he  subsequently  dispute  a  distribution,  whidi  was  ooade 
with  his  own  consent, — 2.  He  shall  be  compelled  by  the  king  to  abide  by 
his  share,  or  be  amerced  if  he  persist  in  contentioo.—- Ooi^.  Dig)  Vol.  Ill , 
page  899. 

t  In  the  text  aboTO  cited 
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as  witli  strangers,  then  they  become  separated  and 
tliBir  estate  partitioned,  though  the  latter  has  not 
actually  been  severed  by  metes  and  bounds  or  the 
like. 

J^ide  Precedents,  in  page  704,  and  those  in  Cftapter  VI. 

519,  Partition  of  the   ancestral  or  joint  pro-   vyara$(hi. 
perty  should,   however,   be  made  after  payment  of 

the  ancestral  as  well  as  joint  debts,  or  after  settle- 
ment for  the  liquidation  thereof.* 

520.  Where  any  member  of  a  joint  family  ac-     vyavasthd. 
quires   a  property  by  the  use  of  the  joint  funds  or 

^with  the  corporal  assistance  of  the  other  members, 
there  the  acquirer  is  entitled  to  two  shares  of  tbe 
acquisition,  and  the  rest,  to  one  share  each. 

Vitle  Precedents,   pages   687,   697,  698,  709—712,  714, 
715,716. 

It  is  an  uncontested  nile  tliat  an    acquirer,    as    sucli,  sLall     Authority, 
liave  two  shares  of  wealth  gained  by  the  use  of  joint  funds, 
for  that  allotment  has  been  ordained  by  a  text.f 


Annotations. 


619.  Previous,  however,  to  partition,  debts  must  be  provided  for, 
bj  such  meaus  as  may  be  agreed  at  the  time  ;  siuce,  taking  place  iu 
the  life  of  the  father,  it  must  be  looked  upon  as  an  anticipated 
descent  of  his  property  ;  and,  as  the  property  of  one  deceased  may 
be  pursued  by  his  creditors,  into  whatsoever  hands  it  comes,  it 
follows  that  the  sons,  among  whom  it  is  divided,  must,  at  all  events, 
be  liable,  to  the  extent  of  the  shares  assigned  them  ;  under  the 
general  responsibility  of  the  descendant  and  for  the  debt  of  his 
ancestor,  subject  to  any  ai*raugement  for  payment,  to  which 
the  cteditors  have  been  parties. — Stra.,  H.  L.,  Vol,  I,  (F.  £.) 
pp.  119-120. 

520,  521.  Whether  there  has  existed  a  use  of  the  joint  funds, 
or  a  common  exertion  of  the  co-heirs,  in  either  of  which  cases  the 
acquiBition  is  partible,  the  acquirer  takes  a  superior  share.  In  all 
other  instances,  that  of  property  recovered  excepted,  a  share,  extra 
the  number  that  is  to  divide,  is  given  to  the  special  acquirer, 
beyond  his  equal  share  ;  and,  if  more  than  one  have  been  concerned 


•  See  anU,  pp.  123—185. 


t  2>i.  Bhd ,  Chap.  YI,  Sect,  i,  §  28. 
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AttUioritj. 


VyIsA:— The  brethren  (c)  participate  in  that  wealth 
which  one  of  them  gains  l^  valour  (b)  or  the  like,  using 
any  common  property  (a)  either  a  weapon  or  a  vehicle :  to 
him((i)  two  shares  should  be  given,  but  the  rest  share  alike.* 

Interpretation  (a)  The  using  of  common  proptrty  must,  however,  be  other 
than  that  of  eating  and  clothing ;  inasmuch  as  a  honse-holder 
must  use  property  for  that  purpose. — Sbi-krishna's  Oommeutarj 
on  the  Ddyorhhdga^  Sam.^  p.  124. 

Inierpretation  (h)  Oains  by  valour."]  Acquired  by  means  of  the  expenditure  of 
the  joint-stock ;  for  it  will  be  hereafter  declared  that  wealth 
acquired  without  the  expenditure  of  the  joint-stock  is  indivisi- 
ble.—2M.  Kra.  Sang,,  Chap.  IV,  Sect,  i,  5  12. 

Interpretation  (c)  ThQ  term  **  brethren" — is  merely  illustrRtire,  it  oompre- 
heuds  also  paternal  uucles  and  the  rest. — Dd.  Ta,  Sans,,  p.  17. 


Ezpofition.  fdj  'To  Am'— that  is,  to  the  acquirer;  and  this  is  reason* 
able,  for  tlie  acquisition  is  made  on  the  part  of  the  acquirer 
both  by  the  use  of  the  common  property  and  by  personal  labour  ; 
but  on  the  part  of  the  rest  simply  by  means  of  the  joint  stock. — 
Ld.  Kra  Sang,  Clmp.  IV,  Sect,  i,  §  4. 

VyavatthA.  521.  Where  several  co-parceners  contribute 
means  and  labour  unequally  in  the  acquisition  of 


Annotations, 
with  him,  they  participate  in  the  excess.— Stra.,  H.  L.,  Vol.  I,  (F.  E ) 
pp.  105  and  196. 

Claims  to  extra  shares  may  of  course  be  adjusted,  with  consent 
of  parties,  being  sometimes  treated  as  discretionary  in  amount. 
But  the  specific  measures  are  as  have  been  stated.  Tbis  effect  of 
the  use  of  the  joint  stock,  in  rendering  separate  acquisitions,  ia 
general,  common,  is  attended  sometimes  with  injustice,  where,  in 
cases  of  small  patrimony,  large  fortnnes  are  made  by  the  unaided 
exertions  of  enterpiising  parceners ;  of  which  the  benefit  may 
eventually  be  shared  by  drones,  who  have  in  no  degree  conduced 
to  their  accumulation.— Stra.,  H.  L.,  Vol.  I,  (F.  E.),  p.  196. 

Nor,  to  obviate  this,  is  there  any  resource,  where  timely  separa- 
tion has  beeu  omitted ;  a  right  to  the  benefit  of  each  other^a 
labours  being  incident,  where  co-partnership  has  continued,  and 
the  joint  property  been  instrumental.  But,  nehere  tlie  latter  has 
not  been  the  case,  the  claim  to  participate  fails,  though  made  by 
an  UDSepamted  member.— Stra.,  F.  L.,  Vol.  I,  (P.  E.,)  pp.  196,  197. 

•  Dd.  £M^  Chap,  VI,  Sect  i,  §  14. 
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a  property,  there  they  are  entitled  to  share  in  pro- 
portion to  their  respective  contributions  or  aid. 
Vide  Precedents,  pages  709,  710,  711,  715,  716. 

YAjnavalkya  : — Shares  should  be  assigned  to  each  person   Auihority. 
in    proportion   to  the  amount  of  his  allotment,  be  it  little  or 
much,   which   has   been  used. — See  Macn.,  H.  L.,  Vol.  II, 
page  154. 

522.  Where  a  property  is  acquired  by  the  use  ^3r«WM<w. 
of  joint  funds^  with  the  labour  or  exertion  of  one 
or  more  co-heirs,  there  the  individual  or  indivi« 
duals,  whose  money  and  labour  both  were  used, 
shall  have  two  shares  each,  while  the  rest  who 
merely  contributed  money  shall  hare  one  share 
each. 

Fide  Precedents,  pages  709—711,  715,  716. 

Where  the  exertion  oE  one  is  merely  through  the  joint  Authority, 
property,  and  the  other  contributes  to  the  acquisition  by 
his  person  and  wealth,  it  is  a  rule  suggested  by  reason  that 
the  one  shall  have  a  single  share  and  the  other  two.  Hence 
likewise  it  follows,  that  if  the  joint  stock  should  be  used, 
shares  should  be  assigned  to  eacli  person  in  proportion  to 
the  amount  of  his  allotment,  be  it  little  or  much,  which 
has  been  used. — Dd,  Bhd.,  Chap.  VI,  Sect,  i,  §  23. 


Annotationfl. 

622.  If  any  of  the  co-heira,  liriDg  in  anion,  acquire  any  property 
by  the  use  of  the  common  estate,  employing  himself  in  agricoltare, 
&C.,*  he  shall  hare  a  double  share,  and  the  others,  a  share  each.*- 
Vi.  Chi.,  p.  255. 

522, 523.  It  has  also  been  ralecl,  that  if  lands  are  acqoired 
partly  by  the  labour  of  one  brother,  and  partly  by  the  capital  of 
another,  each  is  entitled  to  half  a  share  ;  and  if  they  were  acquired 
by  the  joint  labour  and  capital  of  one,  and  by  the  labour  only  of 
ihe  other,  two-thirda  should  belong  to  the  former,  and  one-third  to 
the  latter ;  but  this  provision  seems  rather  to  be  founded  on  a 
principle  of  equity  than  on  any  specific  rule  of  Hindti  Law.f^ 
Macn.,  H.  L.,  Vol.  I,  pages  52  and  53. 


*  Here  the  translation  of  the  (SanalLrit)  word  *  6idV  (which  means  "e^ 
cetera**)  haying  been  omitted,  is  supplied  by  the  author. 

+  C^e  of  Koosul  Chukravatee,  -r.  Radha-nath.  S.  D,  A*  Beportu^  Toi.  I» 
pagat3a.    See  Precedents,  pp.  297— 299. 
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Authority.  »  Vrihaspati  says : — A  decision  must  not  be  made  solely  by 
having  recourse  to  the  letter  of  written  codes ;  since^  i£  no 
decision  were  made  according  to  the  reason  oE  tlie  law,  there 
migl)t  be  a  failure  of  justice. — Caleb,  Dig.,  Vol.  II,  p.  128. 

VifavaiihA.  523  Where,  however,  a  property  is  acquired 
by  the  use  of  one  parcener's  money  and  another 
parcener's  labour,  there  they  both  share  it  equally ; 
equal  shares  are  also  oroained  where  the  extent 
of  the  means  supplied  and  exertions  made  by  the 
co-parceners  in  the  acquisition  of  a  property  is 
not,  and  cannot  be,  known. 
Vide  Precedents,  pages  709 — 711. 

Authority.  Under  the  principle  that  ^  equality  must  be  the  rule  where 
there  is  nothing  laid  down  to  the  contrary." — Vide  Coleb. 
Dig.,  Vol.  Ill,  p.  61. 

Authority.  Vrihaspati  :— All  the  brethren  shall  be  equal  sharers  of 
that  which  has  been  acquired  by  them  in  concert. — Cited  in 
the  Ratndkara  and  Mitdteahard. — See  Mit,  Chap.  I,  Sect. 
iv,  para.  15. 

Vyavasthi.  524.  If  any  member  of  a  joint  family  recover  a 
paternal  or  ancestral  property  (excepting  land),  with 
the  aid  of  the  joint  family,  or  without  the  acquies- 
cence or  privity  of  the  members  thereof,  then  he  is 
entitled  to  two  shares  of  such  acquisition,  and  the 
other  members,  to  one  each. 

Vide  Precedents,   pages   668-672,    697,    698,  703,  711, 
7ia  and  716. 

vyavasthd.  525.  In  the  matter  of  land,  however,  a  diflfereat 
rule  prevails,  viz.,  whether  it  be  acquired  .  with  or 
wilhout  the  aid  or  acquiescence  of  the  joint  family. 


Annotations. 
522 — 526.  Any  improvement  to  joint  property  effected  by  one  of 
the  brethren,  does  not  confer  on  him  a  title  to  a  greater  share  ;  bat 
an  acquisition  made  by  one,  by  means  of  his  own  unassisted  and 
exclusive  labour,  entitles  the  acquirer,  according  to  the  law  as 
current  in  Bengal,  to  a  double  share  on  partition.  And  it  was 
ruled  by  the  Sudder  Dewany  Adawlut,  that  where  an  estate  is 
acquired  by  one  of  four  brothers  living  together,  either  with  aid 
from  joint  funds,  or  with  personal  aid  from  the  brothers,  two-fifths 
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oniB-fourtli  thereof  is  to  be  given  to  the  acquirer  as 
his  remuneration,  and  the  remainder  to  be  divided 
among  all  the  co-heirs,  including  tlie  acquirer,  in 
proportion  to  their  respective  rights.* 

Vide  Precedents,  pages  668—872,  703,  716. 

Shanka: — Land   (inherited)  in   regular  succession,     but     Authority. 
which   bad   been  formerly   lost,    and    which  a  single  (heir) 
shall  recover  hy  his  own  labours,  the  rest  may  divide  accord- 
ing to  their  due  allotments,  having  (first)  given  him  a  fourth 
part.* 

The  meaning  of  this  text  is,  whoever,  among  the  .sons  and  Interpretation 
grandsons,  shall  recover  by  his  own  exertions  lauds  descended 
in  regular  succession,  and  which  had  heen  formerly  lost,  that 
is,  seized  by  otberS)-  one-fourth  share  of  such  property  is  to  . 
be  given  to  him,  and  the  rest  is  to  be  divided  by  the  other 
brothers  in  company  with  the  recoverer. —  Vide  Smri.  Chan., 
Chap.  VII,  Ohs.  33  and  34. 

526.     Should  a  mernher  of  a  joint  family  (he   Vyavoitu. 
he,    or  not,  the  manager  of  its  estate)  augment  or 
improve  the  joint  estate  hy  his  sole  exertions,  he  iS 
not,  therefore,  6ntitled  to  a  douhle  or  greater  shard 
of  the  augmentation. 

Vide  Precedents  pages  678-676,  698,  702,  712. 

YijHAVALKYA— propounds  an  exception  to  that  maxim :     Authority. 
"  But,  if  the  oofmmon  stock  be  improved,   an  equal  division 
is  ordained.'' 

Among  uBseparated  brethren,  if  the  common  stock  be  improv-    EzpoBitiont 
ed  or  augmented  by  any  one  of   them,  through  agriculture, 
commerce,  or  similar  means,  an  equal  distribution,   nevertheless, 
takes  place;    and   a  double  share  is  not   allotted  to   the   ac- 
qnirer. — Mit.  Inh.,  Chap.  I,  Sect,  iv,  paras.  30  aud  31. 


Annotations. 


should  be  given  to  the  acquirer,  and  one-fifth  to  each  of  the  other 
three.  The  rule  is  the  same  with  respect  to  property  recovered, 
excepting  land,  of  which  the  party  recovering  it  is  entitled  to  a 
fourth  more  than  the  rest  of  his  brethren.— Macn.,  H.  L.,  Vol.'  I, 
pp.  51  and  52. 


♦  See  ante,  page  451* 
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Vyavaithd.  527.  If  any  member  of  a  joint  family  acquire 
a  property  by  science,  art,  valour  or  the  like,  with 
the  aid  of  the  funds  of  the  joint  family,  then 
the  acquirer  is  to  have  two  shares  of  the  acqui- 
sition, and  the  other  members  of  the  family,  one 
share  each. 

Vide  Precedents,  pages  677,  697  and  698. 

Vyavoithi,  528.  But  if  he  acquired  a  property  by  science, 
art,  valour  or  the  like,  without  such  aid,  still  such 
property  would  be  divisible  in  the  above  propor- 
tions in  the  case  of  such  science,  art  or  the  like, 
being  learnt  from  a  member  of    the  joint  family  * 

luihority.  Even  in  such  acquisition  by  learning  as  is  partible,  the 
acquirer  is  entitled  to  a  greater  share ;  Vashishtha  having 
declared, — "  He  among  them,  who  has  made  an  acquisition^ 
may  take  a  double  portion  of  it/' — Vide  Smri.  C/ian., 
Chap.  VII,  Clause  9. 

Authority.  Here  also,  in  all  these  cases,  indivisibility  applies  only 
when  no  detriment  has  fallen  on  the  paternal  estate,  in  ac« 
quiring,  as  well  superior  knowledge  as  wealth ;  for,  in  case 
of  detriment  (to  the  estate),  the  acquisition  is  even  divisible. 
Even  so,  KAtyAyana  says  : — '^  Yet  Vrihaspati  has  ordained, 
that  wealth  shall  be  partible,  i£  it  was  gained  by  learned 
brothers,  who  were  instructed  in  the  family  by  their  father^ 
or  paternal  grandfather,  (or  uncles)  ;  and  it  is  the  8ame« 
if  the  wealth  were  acquired  by  valour  (with  assistance  from 
the  family  estate)/'  Also  in  case  of  loss  to  the  paternal 
estate  even,  the  acquirer  gets  a  double  share,  from  this  text 
of  Vashishtha  :  *'  He  amongst  them,  who  has  made  an 
acquisition,  may  take  a  double  portion  of  it/^ — See  Vyav, 
May&.y  Chap.  IV,  Sect,  vii,  §  7  8b  8. 

Tyava$thL  529.  It  is  Settled  that,  whatever  is  acquired  at 
the  charge  of  the  family  funds  or  with  the  aid  of 
a  co-heir  or  co-heirs,  is  subject  to  partition;  but 
the  acquirer  shall,  in  such  a  case,  have  a  double 
share. 

Tide  Precedents,  pages  676,  687,  697,  698,  712  and  715. 

The  rule  that — '  the  acquirer  shall  have  twice  as  much  as  the 
rest' — must  be  groxmaed  on  the  reasoning. — Da.  Bkd,, 
Chap.  VI,  Sect,  i,  §  29. 


•  See  ante,  pages  4i5 — 448. 
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630.  For  the  acquirer  not  to  have  the  whole,  ^y^v«'<*i- 
but  only  two  shares  of  his  acquisition,  and  to 
render  his  co-parcener  entitled  to  one  share  of  the 
acquisition,  the  aid  given  by  the  latter  must  be, 
not  insignificant,  but  valuable,  and  directly  instru- 
mental. 

Vide  Precedents,  pages  684<— 689,  697  and  714. 

531.     Shares  should  be  equal  where  no  propor- 
tion thereof  is  specified. 

Vide  Precedents,  pages  709,  714,  716. 


Annotations. 
530.    If  tbe  family  property  ha^e  been  iostramental  to  it,  it  vests 
in  the  family.    Whether  it  has  been  so,  to   the  effect  of  rendering 
joint  that  acqnisition,  which  was,  in  fact,  the  product  of  an  iudivi- 
dual,  may  be  sometimes  a  question  of  nicety,  suited   to  the  subtle 
disquisition  of    Hindu  lawyers.     Assuming,  as  a  Hindu  principle, 
that  de  minimis  )ion  curat  lex,  (it  being  said,  on  another  occasion, 
that  **  things  of  ordinary  value  may  be  given  up,  for  they  are  mere 
chaff,")  in  the  instances  adduced,  of  a  co-parcener,  in   the   practice 
of    separate  agriculture,  taking  a  rope    for  his  plough  out  of  the 
common  stock,  or  of  one  begging  alms,  in  a  pair  of  shoes   that  had 
belonged  to  it,  it  might  be   disputed,    whether  such  contributions 
could    invalidate  his    pretensions  to  an  exclusive  right  in  property 
so  acquired.    The  question,  in  these  cases,  must  be    one  of   discre- 
tion.   It  seems  agreed,  that  maintenance  in  the  family,  during  the 
period  of  the  separate  acquisition,  though  it  contribute  to  the  end, 
is  not  alone  sufficient  to  affect  it  with  a  joint  character,  the  expen- 
diture for  the  purpose  being  incidental.     As  well   (says  an  author) 
might  it  be  said  that  it  should   be  common,  inasmuch   as  the  ac- 
quirer *^  sacked  his  mother's  milk".     So,  though  there  should  have 
been  ever  so  considerable  a  disbursement  from  the  family  property, 
on  his  initiation,   or  marriage,     neither    will     this    subject    his 
individual  gains  to  be  participated  ;  because  every  thing  of  tbe  kind 
is  collate^l  to  them,  and  not  with  the  view  in  question  ;    whereas, 
to  take  the  case  out  of  the  rule,  where  there  has  been  no  conjoint 
labor,  the  common    funds  must  have  been  directly  instrumental. 
The  rule  applies  to  all   the  various  modes,  by  which  property  is 
acquirable,  service,  science,  military  achievements,   with  gifts  or 
presents  ;  as  also  to  whatever  may  have  been  recovered,  by  an  an- 
separated  member,  of  family  property,'  which  in  the   time  of  the 
ancestor  had  been  lost.^Stra.  H.  h.,  Vol.  I,  (F.  E.)  pp.  189—191. 
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AuUiority. 


Vyavoiihi. 


Under  the  principle  that  oqualitv^  miuBt  he  ihe  rale  where 
there  is  nothing  laid  down  to  the  contrar7.«-Coltf&.  Dig^ 
Vol.  Ill,  p.  61. 

532.  la  the  present  age,  the  shares  of  tlie 
brothers  of  the  same  description  are  equal  and  per 
capita.     See  Partition  by  brothers. 

HARiTA  ordains  an  equal  distribution  without  dedaetions, 
Authority.  [^  ^\^^  following  passage,  after  speaking  of  a  father : — "  K 
he  be  dead^  the  partition  of  inheritance  should  be  made  equal- 
ly/' So  USHANAS  says  :  ''  The  distribution  among  brothers 
born  of  women  of  the  same  tribe  is  ordained  to  be  made  equal- 
ly.'' So  also  PoiTHf  NASI  says :  ^'  When  the  paternal  inheritance 
is  to  be  divided,  the  sliares  shall  be  equal."  YAjnavalkya 
too  declares  :  '^  Let  the  sons  divide  equally  the  effects  and 
the  debts,  after  the  death  of  both  parents." — See  Dd.  Bkd., 
Chap,  m,  Sect,  ii,  §  25. 


Vjfavatthi. 


VynvaithA. 


533.  In  a  partition  made  between  a  legitimately 
begotten  son  {qurdsa)  and  an  adopted  son  {daUaka)^ 
the  former  has  two  shares,  and  the  latter  (who 
must  be  of  the  same  class  with  his  father)  takes  oae 
share. — Dd.  Kra.  Sang.,  Chap.  VII,  §  23. 

534.  The  shares  of  the  fatherless  grandsons 
and  the  great-grandsons  whose  fathers  and  grand- 
fethers  are  both  dead,  are  to  be  apportioned  per 
stirpes,  that  is,   of   the  former,  with  reference  to 


Annotations. 


532,-534.  The  son  ia  next  heir  of  his  father  ;  and  if  there  be  any 
number  of  sons,  whether  by  one  wife,  or  by  different  wives,  they 
will  succeed  as  joint  heirs  to  an  undivided  estate,  without  reference 
to  their  mothers,  or  the  number  of  them  which  may  have  been  bom 
of  each  mother^they  will  take  equally  per  eapUa.  The  child- 
ren of  these  sons  will  take  j^er  stirpes.  Thus,  if,  A  shall  leave  three 
sons  B,  C  and  D,— B  by  one  wife,  and  C  and  D  by  another,— B,  0 
and  D  will  enjoy  the  estate  of  A  equally  between  them.  But  if  B 
shall  die  leaving  two  sons  £  and  F,— if  0  shall  die  leaving  three 
sons  G,  H  and  I,— and  if  D  shall  die  leaving  four  sons  E,  L,  M 
atnd  N,  then  £  and  F  shall  be  entitled  to  one-third, — G,  H  and  I 
shall  be  entitled  to  one-third,  and  K,  L,  M  and  N  shall  be  entitled 
to  one-third  of  A*s  estate  ; — and  they  will  so  inherit  jointly,  or  so 
take  upon  partition,  even  i(  B,  0  and  D^  had  al}  died  iu  the  life- 
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their  respective  fathers,  and  of  the  latter,  first  with 
reference  to  their  grandfathers  and  then  to  their 
own  fathers ;  but  those  of  the  other  heirs  are  equal 
and  per  capita. 

Vide  Precedents  pages  705,  720,  736,  741,  742,  746. 

KAttItana  :— "  Should  a  son  die  before  partition,  his  son  Authority. 
shall  be  made  a  partaker  of  the  estate,  provided  he  has  not 
received  from  his  grandfather  property  sufficient  for  his 
support.  He  shall  receive  his  father's  share  from  his  uncle 
or  his  (uncle's)  son  ;  and  the  same  proportionate  share  shall 
be,  according  to  law,  allotted  to  all  the  brothers;  (or 
if  that  grandson  be  also  dead)  let  his  son  take  the  share ; 
beyond  him  (lineal  succession)  stops/'* -^Dd.  Ta,  (Sans.) 
]^.  11  Sb  61. 

If  there  be  many  sons  of  the  deceased  (son),  their 
father's  share  only  (and  no  more)  should  be  subdivided 
and  allotted  amongst  them.  In  like  manner,  on  tlie 
extinction  of  right  of  the  (late)  owner's  grandson,  his 
(the  latter's)  share  only  shall  be  taken  by  his  sons  (the  great- 
grandisons  of  the  late  owner).* — Ibid. 

To  grandsons,  of  whom  the  fathers  are  different,  shall  be  Illustration* 
allotted  portions  in  right  of  their  several  fathers  :  all  tlie  grand- 
sons succeed  to  the  proper  shares  of  their  respective  fathers. 
Gonseqaentlyso  many  shaves  should  be  formed  as  there  are  sons 
of  the  original  proprietor,  and  should  be  given  to  their  respeo* 
live  sons ;  and  let  them  take  these  shares,  whether  they  be 
uterine  brothers  or  born  of  different  mothers,  and  whether  they 
Uve  together,  or  subdivide  the  shares  according  to  the  number 
of  their  own  brothers  respectively :  such  is  the  meaning  of  the 
text.  This  rule  of  adjustment  is  grounded  on  positive  texts. — 
CoUb.  Dig.,  Vol.  Ill,  pp.  6  and  7. 


Annotations. 


time  of  A  ;— B,  C  and  D,  had  they  survived  A,  would  have  taken 
per  capita  ;  but  their  sons,  or  more  remote  descendants,  will  take 
per  stirpes  i  and  if  in  the  life-time  of  A,  B  had  died  leaving  grand- 
sons, C  had  died  leaving  sons,  and  had  D  survived  A,  then  D 
would  have  taken  one-third,  the  sons  of  C  would  have  taken  one- 
third,  and  the  grandsons  of  B  would  have  taken  one-third  of  A's 
estate.— Cons.  H.  L.,  p.  6,  §  12. 


*  Bee  anUf  pages  21. 
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Vi/aranhu  636.  The  proportion  of  the  share  of  a  Shudra's 
illegitimate  son  should  be  regulated  as  already 
directed.     See  antey  pages  23 — 28. 

Vyavaitu.  536.  The  portion  to  be  allotted  to  a  man's  wife 
upon  the  partition  made  during  his  life-time  of  his 
self-acquired  property  is  equal  to  a  son's  share  ; 
the  same,  however,  is  to  be  made  up  with  her  strU 
dhana  if  any  such  may  have  been  given  by  him  or 
his  family. 

Vide  Precedents  pages  737  —  739. 

TyavQMtha.  537.  The  share  to  be  allotted  to  a  mother  ia 
the  partition  of  her  husband's  property  be- 
tween her  sons,  or  a  son  and  the  heir  of  another 
son^  is  also  equal  to  a  son's  share  to  be  made  up  as 
above ;  and  that  of  a  grandmother  to  be  allotted 
on  the  partition  of  her  husband's  estate  between 
her  grandsons  or  a  grandson,  and  the  heir  of 
another  grandson,  since  deceased,  is  a  grandson's 
share  to  be  also  made  up  as  above.  See  Sections 
iv  &  V,  of  Chapter  V. 

Vide  Precedents,  pages  737—739. 

Remark.         This  is,  where  shares  are  allotted  to  them  by  way  of  main- 
tenance.    But, — 

VyavavUiL  538.  Where  a  widow,  mother  or  grandmother, 
inherits  as  an  heiress,  there  she  is  to  take  the  whole 
of  the  inheritance  devolving  on  her.* 

YyavatOii.  639.  At  the  time  of  partition,  if  a  widow  of 
a  deceased  brother  or  co-heir  is  known  to  be  preg- 
nant or  is  supposed  to  be  so,  then  the  share,  which 
the  foetus,  if  born  as  a  son  alive,  would  be  entitled 
to,   should  be  given  to  the  widow  for  the  behoof  of 


Annotattons. 
639.    If  a  widow  of  a  deceased  co-beir  happen  to  be   pregnant 
at  the  time  of  his  death,  or  supposed  to  be  so,  eitJier  partition 
should  await,  or  a  share    should   be  set  aside,   to  abide   the  con- 


Sm  anUt  pag9s  29,  76  and  97. 
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the  son  likely  to  be  born  of  her,  but  if  no  son  is 
born  the  same  is  to  be  given  to  the  then  next  heir 
of  the  deceased. 

Vashishtha  : — A  share  of  the  heritage  with  the   brothers    Authority. 
shall   be   allotted   to   the  widows  who  have  no  offspring,  but 
are  supposed  pregnant,  to  be  held  hy  them  until   they    sever- 
ally bear  song  {a).—Uoleb.  Dig.,  VoL  III,  p.  86. 

(a)  Widows  here  signify  wives  of  deceased  brothers.  Exposition. 
It  they  be  supposed  likely  to  bear  sons,  a  share  must  be 
also  allotted  to  them,  but  if  no  son  be  produced,  that  share 
belongs  to  the  brothers  ;*  and  the  widows  must  be  main- 
tained by  them.  Consequently,  shares  are  only  allotted 
to  widows  for  the  behoof  of  their  sons. — Ibid.,  p.  86. 

It   should   be   here   noticed   that  a   share   must   also   be   Exposition, 
allotted,  from  parity  of  reasoning,  to  a   step-mother   who   is 
supposed   likely   to   bear    a   son  :  and  such  is  the  consistent 
purport  of  the  text,  as  explained  by  JImiJta-vAhana  and  the 
Test— Ibid.,  p.  87. 

540.     At  the  time   of  partition,   if  there  be  a     vyavatthd, 
minor   among  the   persons   entitled  to  shares,  or 
one  absent  abroad,   then  the   share  of  the  minor 


Annotations. 


tiDgency  of  having  an  after-boru  son  ;  failing  which  it  reverts, 
and  is  disttibutable,  subject  to  the'  maiiitenaQce  of  the  widowt. — 
Stra.  H.  L.,  Vol.  I,  (F.  E,)  p.  183. 

540.  Upon  the  same  footiug  iu  this  respect,  with  minors,  are 
absentees,  residing  ia  a  foreign  country  ;  whose  consent,  at  the 
time,  not  being  attainable,  partition  may  proceed  without  it,  the 
law  enjoining  the  preservation  of  their  respective  shares,  till  one 
arrives  at  majority,  and  the  other  returns  ;  and  this,  in  the  case 
of  the  latter,  to  the  extent  of  the  seventh  iu    descent,  the  right 

*  "  If  no  son  be  produced,  that  share  belongs  to  the  brothers." — This 
much,  as  respects  the  law  of  Bengal,  appears  to  be  wrong,  inasmuch  as 
acoording  to  the  law  of  this  country,  in  the  case  of  no  son  being  produced, 
that  share  would  revert  and  belong  to  the  widow,  who,  in  default  of  a  son, 
inherits  from  her  husband. 

t  *' Failing  which,  it  reverts,  and  is  distributable,  subject  to  the  main- 
tenance of  the  widow."  This  much  seems  to  be  in  accordance  with  the 
law  of  the  other  schools  and  not  with  that  of  the  Bengal  school,  according 
to  which  th'e  share* so  set  apart,  would  devolvs  on  the  widow  herself 
who  would  take  it  as  heir  to  her  sonless  husband. 
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Authoritj. 


AuthoritjT* 


or  absentee  must  be  deposited  with  his  kinsmen 
and  friends.* 

KAttAatana  : — Let  them  deposit  free  from  disbursement^ 
in  the  hands  of  kinsmen  (()  and  friends,  the  wealth  of  such 
as  have  not  attained  majority^  as  well  as  of  those  who  are 
absent.* 


'  So  also   Vishnu  : — The   property  of    minors 
preserved  until  they  attain  their  full  age.*^ 


should    be 


Authority.  KAtta^ana  :— Let  all  the  co-heirs  guard  the  share  which 
belongs  to  an  absent  parcener ;  but  if  a  man  die  leaving 
an  infant  son,  his  wealth  must  be  preserved  entire  by  his 
kinsmen  {b),  like  the  allotment  for  an  absent  parcener;  and 
they  may  divide  it  in  due  proportions  after  the  minor  bad 
passed  adolescence. — Cold>,  Dig.,  Vol.  Ill,  p.  544. 

In  expounding  the  above  text,  Jagan-nItha  says,— 
"  The  share  of  a  minor  must  be  preserved  during 
his  adolescence ;  for  the  reason  of  the  law  is  the  same : 
but  before  his  adolescence  partition  is  not  proper.  In  like 
manner  the  king,  or  the  kinimen  (&),  appointed  by  him, 
should  guard  the  minor's  property  received  from  his  brothers 
as  his  share  of  the  inheritance. — Ibid. 

Further  ex-      (P)  Here  ^  kinsmen*  signify  relations  in  the  male   line,  or, 
position.  on   failure  of  them,   a   sister^s  or  daughter's   son  or  other 

near  kinsmen  (of  the  father).  In  practice,  the  mother  is 
the  guardian  of  a  minor,  and  of  his  property:  and  that 
is  proper,  if  she  be  capable  (of  protecting  the  ward).— 'IWd., 
page  545. 


Annotations. 


of  parceners,  remaining  at  home,  being  lost  by  dispossesaion  be- 
yond the/oi^^A.— Stra.  H.  L.,  (F.  E.,)  Vol.  I,  pp.  182, 183. 
A  minor's  share  diould  be  secured  for  him. — Ibid,  p.  117. 


•  Di.  Bhd.,   Chap.  Ill,  Sect,  i,  §  17. 
page  838. 


See  Fyav.  C%aii.,  Vol  II,  part  i. 
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CHAPTER  IV, 

ON  PARTITION  BY,  OR  IN  THE  LIFE-TIUE  OF,  A  FATHER. 

SECTION  I 

Pabtition  by  a  pather  op  his  self-acquired  property. 

Vishnu  : — ''  When  a  father  separates  his  son  (from  him- 
self,) his  will  regulates  the  division  of  his  own  acquired 
wealth."* 

The  meaning  of  this  passage  is  as  follows  :— * 

541.     In  the  case  of  bis  own  acquired  property,     Vyavasthd. 
whatever  he  may  choose  to  reserve,  whether  half 
or  two  shares,   or  three,   all  that  is  permitted  to 
him  by   the   law :  but  not  so,  in  the   case  of  tha 
property  ancestral.* 

Vide  Precedents,  pages  725 — 735,  747. 

HArIta  : — A  &,ther,  during  his  life  distributing  his  Authority. 
property,  may  retire  to  the  forest,  or  enter  into  the  order 
sni^ble  to  an  aged  man  (a) ;  or  he  may  remain  at  home, 
having  distributed  small  allotments,  and  keeping  a  greater 
portion :  should  he  become  indigent  (6,)  he  may  take  back 
from  them.*(l) 


Annotations. 
(1).  Supposing  the  property  to  have  devolved  on  the  father, 
bj  right  of  iuheritaDce,  and  the  father  to  have  reserved  his  proper 
share,  (that  is  the  double  share  of  a  son's,)  and  to  have  divided  the 
remainder  among  his  sons,  the  father  is  not  entitled  to  claim  the 
property  so  divided  j  au^  if  the  father,  without  reserving  his  share, 
or  reserving  a  small  portion,  have  divided  his  patrimony  among  hia 
sons,  he  is  competent  to  have  his  share  from  his  sonsj  even  though 
the  division  was  made  by  him  voluntarily*  If  the  property  was 
self -acquired,  and  he  distributed  it  among  his  sons,  with  or  without 
reserving  a  portion,  and  subsequently  the  share  reserved  be  ex- 
pended or  lost,  in  this  case  the  father  is  competent  to  take  back  the 
property  from  his  sons  comformably  to  a  text  of  HiRfrA  cited  in  the 
Ddya-hhiiga. — Note  by  Sir  William  Macnaghten.  See  his  Work  on 
Hind6  Law,  Vol.  II,  p.  114. 

•  Da.  Md.,  Chap.  II,  9  55,  56,  57,  58  j— i>a.  Kra,  Sang*,  Chap.  VI, 
jMffas,  1,  2,  7,  8. 
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Explnnfttion. 
EzpUnatioD. 

Vyavasihi. 


By  this  text  the  father  is  authorized  to  distribute  a  small 
part,  and  to  reserve  the  greatest  portion  of  his  wealth. — Dd. 
Bhd,  Chap.  II,  §  58. 

(a)  "  The  ordei'  suitable  to  an  aged  man'' — intends  re- 
tirement.— Da,  Bhd.,  Chap.  II,  §  68. 

(6)  "  Should  he  become  indigent :  Meaning  should  he  have 
spout  the  whole  of  his  wealth. — Da.  Kra,  Sang.,  Chap.  VI, 
para.  10. 


542.  The  sliares  of  the  residue  of  his  self- 
acquired  property  which  the  father  should  give 
to  his  sons  should  be  equal  (except  for  any  of  the 
reasons  to  be  presently  mentioned.) 
Authority.  BoddhAyana.  :— The  shares  of  all  are  equal,  it  being 
without  distinction  laid  down  in  the  Sruti :  *  Manu  distri- 
buted his  heritage  among  his  sons.' — Vide  Smri.  Chan,, 
Chap.  II,  Sect,  i,  Cls.  5  &  6. 

Remark.  As  for  the  eldest  son,  the  same  author  (BoudhIyana),  ob- 
serving that  another  Sruti  sanctions  a  greater  share  being 
allowed  to  him,  says,  *'  Let  the  eldest  take  one  most  ejscellent 
chattel  {dhand)  ;  it  being  declared  in  Sruti  : — '  It  is  neces- 
sary to  gratify  the  eldest  son  with  wealth  {dhana.y — Fiok 
Ibid,,  CI.  8. 

Remark.  Although  a  father  may  divide  his  own-acquired  property 
in  equal  shares  after  giving  to  the  eldest  son  one  chattel,  the 
best  of  all,  or  without  giving  it,  and  although,  in  the 
present  (kali)  age,  eldest  sons  endued  with  such  learning, 
virtue,  and  qualities  as  would  entitle  them  to  double  shares 
or  deductions  (which  will  be  shown  in  the  following  chapter,) 
are  rare,  yet,  they  seem  to  deserve  at  least  such  remunera- 
tion or  distinction  as  the  above  at  the  hands  of  their  fathers 
for  conferring  on  them  great  benefits  from  the  moment  of 
their  birth. 

Authority.  *'  By  the  eldest,"  says  Manu,  '*  at  the  moment  of  his 
birth,  the  father,  having  begotten  a  son,  discharges  his  debt 
to  his  own  progenitors;  the  eldest  son,  therefore,  ought, 
before  partition,  to  manage  the  whole  patrimony.  That  son 
alone,  by  whose  birth  he  discharges  his  debt,  and  through 
whom  he  attains  immortality,  was  begotten  from  a  sense  of 
duty :  all  the  rest  are  considered  by  the  wise  as  begotten 
from  love  of  pleasure.  The  first-born,  ij  virtuous,  exalts 
the  family,  or,  if  vicious,  destroys  it :  the  first-born  is  in 
this  world  the  most  respectable ;  and  the  good  never  treat 
him  with  disdain."— Chap.  IX,  vs.  106,  107  &  109. 

Authority.  In  like  manner  Sankha  and  Likhita  declare:— "A 
father  is  exonerated  in  his  life-time  from  tha  debt  to  bis 
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own  ancestors  upon  seeing  the  countenance  of  a  living  son  : 
he  becomes  entitled  to  heaven  by  the  birth  of  his  son,  and 
throws  on  him  his  own  debt.  The  sacrificial  hearth,  the 
three  Vedas,  and  sacrifice  rewarded  with  ample  gratuities, 
have  not  the  sixteenth  part  of  the  efficacy  of  the  birth  of 
an  eldest  son." — See  ante^  page  16,  note. 

As  respects  the  deduction  of  a  twentieth  part  and  so 
forth  (to  be  hereafter  shown),  the  bestowal  thereof  has  been 
abrogated  or  is  obsolete  in  the  present  {kali)  age.  See  the 
following  Chapter. 


Rdmark. 


543.  The  first-born  male  child  by  a  wife,  be    yyavasths. 
she  herself  the  eldest  wife  of  her  husband   or   not, 

is  the  eldest  son  of  his  father. 

Vide  Precedents,  page  707. 

Manxj  ; — Between  sons  bom  of  wives  equal  in  class,    and    Autkority. 
without  any  other  distinction,  there  can  be  no  seniority  in 
right  of  the  mother ;  but  the  seniority,  ordained  by   law,  is 
according  to  birth. — See  Vi.  Chi.,  p.  233. 

544.  Between  twins,  the  son  horn  first  is  held     VyavcuM. 
to  bo  the  elder,  or  the  eldest  (as  the  case  may  he). 

Between  twins,  the  birth-right  of  that  one  first  bom  is 
thus  declared  by  Manu  : — '*The  right  of  invoking  Indra  by 
the  texts,  called  Swabrdhmanya,  depends  on  actual  priority 
of  birth;  and  of  twins  also,  [if  any  such  be  conceived] 
among  [different]  wives,  the  eldest  is  he  who  was  first  ac- 
tually bom/'  Among  twins,  to  him  whose  face  [kinsmen] 
first  see  after  his  birth,  belong  [the  privileges  of] 
male  offspring,  [the  right  of  performing  obsequies]  for  his 
father,  and  [the  honours  of]  primogeniture. — See  Vyav. 
Mayti,  Chap.  IV,  Sect,  iv,  §  9. 

As  regards  even   his   self -acquired   property,  the  unequal      Remark, 
distribution   by   his   own    will   should    be   guided   by   such 
reason  as   the  existence   or  absence  of  filial  piety,  of  large 
family,   of    inability  and   the  like   (of  any  son).— Dd  Ta., 
Chap.  II,  §  4.     So,— 

545.  A  father  can  make  an  unequal  distribu-  ^y«trai<;i<i. 
tion  of  his  own  acquired  property,  being  desirous 
of  giving  more  to  one  son  as  a  token  of  esteem 
on  account  of  his  good  qualities,  for  his  support 
on  account  of  a  numerous  family,  or  through  com- 
passion by  reason   of    his  incapacity,  or  through 
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the  father  so  doing 


favor  by  reason  of  his  piety 
acts  lawfully.* 

Vide  Precedents,  pages  725—737. 

Authority.  B^t  jf  jje  make  an  unequal  distribution  of  his  own  ac- 
quired wealth,  being  desirous  of  giving  more  to  one,  as  a 
token  of  esteem,  on  account  of  his  good  qualities,  for  his 
support  on  account  of  his  numerous  family,  or  com- 
passion by  reason  of  his  incapacity,  or  through  favor  by 
reason  of  his  piety,  the  father  so  doing,  acts  lawfully.— 
Da.  Bhd.,  Chap.  II,  §  74. 

Authority.  YijNAVALKYA  declares  it: — "A  lawful  distribution, 
made  by  the  father,  among  sons  separated  with  greater  or 
less  allotments,  is  pronounced  (valid)  /''* 

Authority.  g^  Vrihaspati  : — "  Shares,  which  have  been  assigned 
by  a  father  to  his  sons,  whether  equal,  greater,  or  less, 
should  be  maintained  by  them.  Else  they  ought  to  be  chas- 
tised/'* 

Authority.  NArada  likewise : — ''  For  such  as  have  been  separated 
by  their  father  with  equal,  greater,  or  less  allotments  of 
wealth,  that  is  a  lawful  distribution  :  for  the  father  is  lord  (e) 
of  aU*'' 

Explanation.  f^^J  "Zortf'— That  is,  possessed  of  the  power  to  alienate  at 
pleasure.— /?ct.  Era.  Sang.,  Chap.  VI,  §  13. 

Exposition.  Since  the  circumstance  of  the  father  being  lord  of  all  the 
wealth/ is  stated  as  a  reason,  and  that  cannot  be  in  regard 
to  the  grandfather's  estate,  an  unequal  distribution  made 
by  the  father  is  lawful  only  in  the  instance  of  his  own 
acquired  wealth.* 

Authority.  kAtyAyana  says,— ''But  let  not  a  father  distinguish 
one  son  at  a  partition  made  in  his  life-time,  nor  on  any 
account  exclude  one  from  participation  without  a  cause,"  (cQ* 

Authority.  "  Let  him  not  distinguish  one  by  the  allotment  cf  a 
greater  portion,  nor  exclude  one  from  participation 
by  depriving  him  of  his  share,  without  sufficient  cause." 
(This  does  not  relate  to  the  specific  deductions:)  fortiie 
distinguishing  of  sons  by  allotting  to  them  the  prescribed 
deductions  extends  to  many,  and  is  not  ^confined  to  one. 
One   son  should   not   be  distinguished  without  cause.    But 

•  See  Di.  BM.,   Chap.  II,  §  75,  76,  84;— Di.  T.  Smt,  p.  8  >-J>i»  iTro., 
Chap.  VI,  §  U.-^CoUh.  Pig.  Vol.  II,  pp.  548,  547,  548. 
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for  a  sufficient  reason^  it  may  be  done.  Since  the  meaning 
is  ''even* one  son/'  The  distinguishing  of  one  has  no 
reference  to  specific  deduction^  but  intends  a  distribution 
made  according  to  the  father's  mere  pleasure  (e),  as  before 
explained.— Da.  Bhd,,  Chap.  II,  §  85. 

(d)  '  Without  a  caww'— Such  as  piety,  a  large  family  to  main-    ExpoBition, 
tain,   or  iuability   (to   earn   his   livelihood,)   and   the   like,  (as 
explained  ou    the  concurrent  opinions   of  JImc^ta-vAhana  and 

the  rest.)^He  shall  not  prefer  one  sou,  or  distinguish  him  by 
assigning  to  him  a  larger  portion,  nor  shall  he  exclude  one  of 
his  sons  from  a  share,  or  disinherit  him  without  a  legal  cause 
of  exclusion,   such   as   degradation   and  the  like,  or  spontaneous 

relinquishment  of  his  share. — Colcb.   Dig.,   Vol.    II,  p.    640. 

Sbi-kbishna  concurs  in  this  exposition.  See  his  Commentary 
on  the  Bdya-bhdga,  Sans.,  p.  70. 

(e)  By  the  term  '  mdre  pleasure'  is  meant  that  he  can  divide  Explanation. 
his    self-acquired  property  at  his  pleasure,  for  any  of  the   above 
reasons. — 6ri-krishna's  Commentary  on  the  Ddya-hhdga,  San$,^ 

page  70.     Consequently, — 

546.  Unequal  partition  is  lawful,  when  ground-  ^y«va»iw. 
ed  on  (either  of  the  four)  reasons  (/)  aboye-men- 
tioned.— Z>(i.  Bhd.,  Chap.  II,  §  83, 

(f)  ^  Grounded  on  reasom'-i\ifii\B,  on   the  pound   of  piety.  Explanation. 
haTing  a  large  family   to  mamtam,  and  so  forth. — Sri-krishna's 
Commentary  on  Uie  bdya-hhdga.  Sans.,  p.  69. 

547.  Should  the  father  make  an  unequal  distri-   yyav<uihs. 
bution  among  his  sons,   without  any  of  the  afore- 
said reasons,  such  division  is  not  moral,  this  is   the 
meaning. — Ssf -Krishna's  Commentary  on  theiJrfya- 
bhdffa,  Sana.f  p.  65.  .  But, — 

Vide  Precedents,  pages  717,  718,  726—735. 


Annotations. 


541.  Sir  William  Macnaghten  writes: — ^''According  to  the 
law  of  Bengal,  the  father  may  make  an  uneqoal  distribution 
of  property  acquired  by  himself  exclusively  as  well  as  of  movable. 
ancestral  property  and  of  property  of  whatever  description,  re- 
covered by  himself  retaining  in  his  own  hands  as  much  as  he  may 
tliink  fit ;  and  should  the  distribution  he  makes  be  unequal,  or. 
should  he,  without « just  cause,  exclude  any  one  of  his  sons,  the 
act  is  valid  though  sinful." 
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vyavattu,  548.  If  the  father  give  a  greater  portion  to 
one  son,  and  give  less  or  none  to  another  son, 
through  perturbation  of  mind  occasioned  by  acute 
disease,  wrath,  &c.,  or  through  the  influence  of 
excessive  partiality  on  his  mind  from  love  or  the 
like,  such  distribution  is  invalid.* 

Authority.  A  father,  must  not  however,  while  afflicted  by  sickness 
or  disorder,  or  labouring  under  distraction  of  mind  or 
inflamed  with  anger,  or  influenced  by  partiality  for  the  son 
of  a  favourite  wife,  distribute  a  less  or  greater  share  to 
one  of  his  sons,  without  the  existence  of  any  of  the  causes 
above-mentioned :  for* 

Authority.  The  text  of  NArada  declares : — '^  A  father  who  is 
afflicted  with  disease,  or  influenced  by  wrath,  or  whose 
mind  is  engrossed  by  a  beloved  object  (g),  or  who  acts 
otlierwise  than  the  law  permits  has  no  power  in  the  distri- 
bution of  the  estate/'* 

Authority.  Tj^^  ^^^  ^f  NAeada  (above  cited)  relates  to  the  case 
where  the  father  through  perturbation  of  mind  occasioned 
by  disease  or  the  like,  or  through  irritation  against  any 
one  of  his  sons,  or  through  partiality  for  the  child  of  a 
favourite  wife,  makes  a  distribution  not  conformable  to 
]aw.—Dhd.  BhA.y  Chap.  II,  §  83. 

{g)  *  Engrossed  hy  a  beloved  object: — such  as,  excessively 
partial  towards  the  sou  of  the  favourite  wife. — Da,  Kra,  Sang., 
Chap.  VI,  §  15. 

Should  the  father  give  his  whole  fortune,  or  nearly  the 
whole,  to  one  son,  through  partiality,  and  give  nothing  to 
another,  or  a  trifle  only,  through  resentment,  such  a  dis- 
tribution may  be  resisted.  The  text  of  Vrihaspati  and 
others  (p.  484>,  cannot  deny  the  right  of  opposi- 
tion :  for  it  is  declared  in  the  text  above  cited  that  "  the 
father  has  no  power  (in  such  circumstances)  to  make  a 
partition  different  from  the  law  (of  inheritance.)^'— (7<?/eJ. 
Dig.,  Vol.  II,  p.  548. 

Consequently,  the  sense  is  this ;  as  the  worship  of  deities, 
performed  during  impurity,  is  productive  of  no  merit,  so 
does  the  volition  of  one  insane,  wrathful,  or  the  like,  who 
intends  to  make  a  gift,    produce  no  divesture   of  former 

•  m.  Kra,  Sang.,  Chap.  VI,  S  1* ;  ^^^  Bhd.,  Chap.  II,  pp.  Si,  BS,— 
CoUb.  Dig.,  Vol.  II,  p.  5i0,  541. 
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property ;  for,  as  a  pure  worshipper  is  alone  qualified  for 
the  one  act,  so  is  a  wratbless  man  or  the  like  for  the  other. 
Consequently,  since  the  distribution  made  by  him  is  null, 
partition  must  be  made  afresh. — Coleb.  Dig.,  Vol.  II,  p.  543. 

The  conclusion  therefore  is  this  : — 

549.  If  the  father  give  a  greater  portion  to  the  ^yava«^^<^- 
sons  who  are   dutiful   and   so   forth,   the   partition 

is  moral  as  well  as  valid  ; — if  he  give  less  to  one 
and  more  to  another,  or  disinherit  any  son,  through 
peturbation  of  mind  occasioned  by  disease,  &c.,  such 
an  act  is  not  valid  ; — and  if  he,  without  any  merit, 
such  as  dutifulness  or  the  like,  or  without 
perturbation  of  mind,  but  only  at  his  own  pleasure, 
make  an  unequal  distribution,  it  is  also  valid, 
though  sinful. 

Vide  Precedents,  pages  717,  725-735. 

550.  When  sons  unanimously  request  partition   VyavasihA. 
(in  the  father's  life-time,)  the  father  shall  not  make 

unequal  distributions  on   account  of  (filial)  piety, 
or  the  like.* 

"When  sons  request  partition  in  the  father's  life-time,  an 
unequal  aliotment  should  not  be  granted  by  him.* 

Manu  declares  it : — "  Among  undivided  brethren  if  there 
be  au  exertion  in  common,  the  father  shall  on  no  account 
make  an  unequal  distribution  in  such  case/'* 

If  a  man  has  five  sons ; — one  dutiful,  oue  uuable  to  earn  his 
livelihood,  another  burdened  with  a  large  family  to  be  main- 
tained, a  fourth  otherwise  circumstauced.  These  four,  but  not 
the  fifth,  demand  a  partition.  In  this  oase  uuequal  distribution 
ou  account  of  piety,  duty,  or  the  like,  may  be  made  ;  for  there 
is  no  common  exertion  of  all  the  brethren. — Coleb*  Dlg.y  Vol. 
II,  p.  546.  

SECTION  11^ 

ON  ALLOTMENT   OP  A   SHARE   TO   THE  WIFE   DESTITUTE 
OF   MALE  ISSUE. 

551.    If  the  father  give  equal  shares  to  his  sons,   yv<ivadthd. 
he  should   also   give  such  a  share  to  such   of  his 
wife  or  wives  as  is  or  are  destitute  of  male  issue. 

Vide  Precedents,  pages  737—739. 


•  Bee  Di.^Ai.,  Chap.  II,  §  86— Cc^fcft. 
Cliap.  II,  S  6, 


Dig.,  VoL  II,  p.  5ii.^I>d.  Ta., 
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Authority. 

Authority. 
Authority. 

EzpoBition. 


Bemark. 


VyawutM. 


Authority. 


When  the  father  effects  the  distribution^  he  should  allot 
to  his  sonless  wife  a  share  equal  to  that  of  a  son. — Da.  T\l, 
Ch.  II,  §  13.    So  says,— 

VyAsa  ;— Even  the  childless  wives  of  the  father  are  pro- 
nounced equal  sharers.''^ 

When  the  father  makes  a  partition  of  his  own  acquired 
property,  he  should  give  a  share  equal  to  the  share  of  a  Bon 
to  such  of  his  wives  as  are  destitute  of  sons.— I7rf.  Kra.j 
Sans.,  Chap.  VII,  §  22,  p.  98. 

According    to    JflCt3TA-VAHANA,    RaGHU-NANDINA,   Sfif-KRISHNA, 

TareAlaNkAba,  and  the  rest,  when  partition  is  made  by  a  father, 
a  share  equal  to  that  of  a  sou  must  be  given  to  the  wife  who  has 
no  SOD,  not  to  her  who  has  male  issue;  her  son  should  be  con- 
sidered as  alone  entitled  to  share  in  the  partition ;  this,  they 
think,  agrees  with  the  common  sense.  But,  when  partition  is 
made  by  sons,  no  share  need  be  allotted  to  the  step-mother  who 
has  no  male  issue ;  but  food  and  raiment  must  be  assigned,  for 
the  late  owner  of  the  property  was  bound  to  support  her.t— 
CoUb,  Dig.,  Vol.  Ill,  page  13. 

Sir  William  Macnaghten  says, — "  According  to  JfMfjTA-vAHANA, 
Eaohu-nandana,   SrI-krishna,  and   other  Bengal  authors,  when 

Eartition  is  made  by  a  father,  a  share  equal  to  that  of  a  son  most 
e  given  to  the  childless  wife,  not  to  her  who  has  male  issue ;— that 
where  he  (the  father)  reserves  a  large  portion  for  himself,  bis 
wives  are  not  entitled  to  any  specific  share,  but  must  be  main- 
tained by  him ;  and  that  where  unequal  shares  are  given  to 
sons,  the  avei-age  of  the  shares  of  the  sons  should  be  taken  for 
the  purpose  of  ascertaining  the  allotments  of  the  wires."— 
(Vol.  I,  pp.  47  &  49.)  But,  no  authority  can  be  found  for 
the  latter  part  in  any  of  the  books  of  the  Bengal  School. 

552.  The  donation  of  an  equal  share  to  a  wife 
occurs  where  no  strUdhana  or  separate  property 
was  bestowed  on  her  by  her  husband  or  his 
family.t 

Vide  Precedents,  pages  737—739. 

YIjnavalka  : — When  the  father  makes  an  equal  parti- 
tion among  his  sons,  the  wives  who  have  no  issue  must 
have  equal  shares  (with  them),  if  they  have  received  no 
wealth  either  from  their  lord  or  from  his  father  {h).f 

*  Dd.  BU.,  Chap.  IH,  Seo.  ii,  §  82.— i><i.  Kra,,  Chap.  VII,  §  22.-i?i* 
Ta.,  Chap.  II,  §  18. 

t  D4.  BU,  Chnp.  Ill,  Sect,  ii,  §  81.-Cafe&.  Dig.,  Yd.  HI,  p.  IJ. 
i>4.jrra.,Chap.  III,§24. 
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(a)  '^  From  their  lord  or  Arotn  his  father:"  This  is  a  mere  ExpoaitioD. 
instance  comprehending  his  gmndfather,  mother  and  the  rest. 
The  meaning  is  this,  when  she  has  received  from  any  person 
wealth  which  should  ultimately  have  accrued  to  her  husband, 
that  shall  be  included  in  completing  the  allotment ;  but  if 
she  received  it  from  her  own  &ther  and  other  relative^  or  from 
a  maternal  uncle  or  other  collateral  kinsman  of  her  lord,  such 
wealth  shall  not  be  included  in  her  allotment,  because  it  was 
exclusive  of  his  claims.  Such  is  the  method  of  interpretation 
consistently  with  common  sense — Coleb.  Dig,  Vol.  Ill, 
pp.  19,  20. 


Should  it  be  objected  that  it  (the  above  text)  is  contradic- 
tory to  HiBliA's  text :  ''  Partition  does  not  take  place  between 
a  wife  and  her  lord"  :  such  is  not  the  case,  since,  in  the  present 
instance,  no  partitiou  between  a  wife  and  husband  is  spoken 
of,  that  it  might  be  contradictory  to  the  (said)  text  of  Hiafri, 
biit  at  the  time  of  partitioning  with*  (his)  sons,  shares  equal 
to  their  shares,  are,  like  gifts  through  affection,  given  to  them 
(».  «.,  to  the  wives  of  the  father.)  And,  for  this  reason,  it  is 
said  (by  YAjnavalkya)  :  "  But  if  any  separate  property  has 
been  given,  half  (iv  share)  should  be  allotted.  Thus  there  is 
no  harm." — 7ir,  Mi,  (SansJ.f  page  174. 


Romark. 


553-     But  if   any    stri-dhan    has   been   given   Vyavauhd. 
as  above  to  a  sonless  wife,  then  only   *  ardha^  or  a 
part,    which  together  with   the   stri-dhan  would 
amount  to  a  son's  share,  should  be  given  to  her.* 

Vide  Precedents,  pages  401;  402. 

YiijNAVALKYA : — To  a  woman,   whose  husband  marries  Authority. 
a  second  wife,  let  him  give  an   equal   sum  as   a   oompensa* 
tion  for  the  supersession  [ddhi'Vedanika{b)]  provided  no  stri^ 
dhan  have  been   bestowed  on  her,  but  li  any  have  been 
bestowed,  let  him  allot  *  ardha.'{c) 

(h)  The  property  whioh  is  bestowed  on  his  first  wife,  by  a  man 
desirous  of  marrying  a  second,  is  termed  *  ddhi-vedantkay*  the 
object  of  such  gift  being  to  contract  a  second  marriage.  This 
should  be  equal  to  what  is  given  to  the  second  wife.  See  ante 
page  214. 

fe)  Here  the  word  "arc^Aa"  contained  in  the  above  text  of  ^.J"^^^"*^ 
YijNAVALKTA  should  be  understood  to  mean  *not  an  exact 
moiety,'  but  *a  part  in  general',  which  is  one  of  the  two 
significations  of  that  word  as  given  not  only  in  the  Sanskrit 
Dictionaries  in  Sanskrit,  but  also  in  the  Pdnini,  the  greatest  and 
best  of  all  the  Sanskrit  grammars  how  extant.* 


•  See  anUf  pages  199—201. 
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Coiiseqnenily  the  eipo^itions  (of  1^  mAd  teit)  wbfeb  ire 
given  by  MABB^mWAltA.*  and  jAOAN-NiTHA.f  and  wkioh  ngr^ 
^ith  those  of  the  Mitikshard  and  other  ld#  bools  of  the  other 
Schools,  must  be  snid  to  be  equitable  as  well  as  conBiateut  trith 
the  reason  of  the  Ia\t,  and  being  so,  onght  to  be  followed  ia 
pmctice.  See  ante,  pnges  199^201  wherd  this  Bubjeet  is  treated 
of  in  txiemo.     But, — 

Remark.  Although  the  above  text  relate  to  giving  compensation 
to  a  superseded  wife^  yet  it  bae  been  considered  by 
the  lawyers  to  be  applicable  to  the  case  of  givin^^  a 
share  to  one's  wife,  conformably  with  the  maxim :  **  The 
sense  of  the  law^  as  ascertained  ih  one  instaneie^  is  ftp^li- 
cable  in  others  also,  provided  there  be  no  impediment/^  | 

Authority.  ''  Although/'  says  Ch6d£mani,  th6  firtt  tod  tnort  rmpeei- 
able  Commentator  of  the  Ddya-hhiga,  ''this  property 
relate  to  the  case  of  a  superseded  wife^  y^t  it  may 
be  so  assumed  in  the  present  case  also;  conformably 
with  tl)e  maxim^  that  the  sense  of  the  law  ^s  ascer- 
tained in  one  instance,  is  applicable  in  others  also,  provided 
there  be  no  impediment.''-^ee  D&,  Bhd.,  Chap.  Ilt^  Sect,  ii, 
Annotation  31.      See  ante,  page  200. 

Authority.  So  says  kiso  SRf-KRiSHNA,  the  other  celebrated  Comteenla- 
tor  of  the  Ddya-hUdga,  ^  Although  this  (property)  ilelate 
to  the  gift  made  to  a  superseded  wife^  and  the  text  '  to 
whom  no  stri-dhan  has  been  given'  relate  to  the  partition 
made  by  a  father^  yet  it  may  be  so  assumed  in  the  present 
case  also ;  conformably  to  the  maxim^  that  *  the  sense  of 
the  law  as  ascertained  in  one  instance  is  applicable  in 
others  also,  provided  there  be  no  impediment/  '*— Sai- 
KRisHNA^fl  Commentary  on  the  Ddya-hh&ga  Sans., 
pp.  81  arid  82.     But,— 

vyavoithd.  554.  Where  peculiar  property  (StH-dkah)  has 
been  bestowed  on  some  of  the  wives,  the  other 
wives,  destitute  of  male  issue,  must  be  rendered  by 
thd  father  partakers  of  wealth  to  tte  same 
amount. — Dd.  Kra.  Sang.,  Chap.  VII,  §  25. 

Bnt  where  such  peculiar  property  has  not  beeti  given 
there  they  must  be  rendered  equal  sharers  with  the  sons. 
This  is  the  law  in  the  case  when   the  sons  ai^  niade  eqtud 

sharers. — Ibid.  §  26. 

- 

*  One  of  the  Commeataton  of  th^  Mya-bhdga, 

f  Author  of  the  Vwdda-lkangimava,  the  traoAlatioa  of  which  ife  called 
"  Colebrooke's  Digest." 

t  See   Dd.  Bhd.,  Chap.  IH,    Sect  ii,   Annot&UoD  81 — Cohb.  Dig., 
Vol.  Ill,  pp.  18, 19.    See  also  ante,  page  200. 


Digitized  by 


Google 


ON   PARTITION. 


491 


In  the  ease,  however^  of  peculiar  property  having  been 
given  to  (all  the  wives),  they  will  only  receive  half  a 
share  by  the  rale  of  analogy,  observed  in  case  of  a  saper- 
seded  wife^  who  has  received  peculiar  property,  and  who  is 
entiUe4  to  receive  only  half  the  gratuity  (otherwise)  given 
to  a  wife  on  her  supersession. — Ibid,  §  28.  But  see  antf, 
pages  19jJ— 202. 

JX  lie  (the  father)  allot  ^n  exceljient  portion  to  the 
^^est  son  and  so  forth,  his  wives  shall  not  have  such  ex- 
.p^eokt  shares,  an4  the  like ;  but,  after  setting  apart  the 
d#il«eited  aUotpi^nts,  they  shf^U  receive  equal  shares  toge- 
ther with  deduction,  as  ordiained  by  Apastaicba  :^ — ''  The 
pots  of  the  house  and  the  ornaments  shall  be  allotted  to 
tike  wde/' 


Remark. 


555.  If  tho  share  ^Hotted  to  a  wife,  mother,   v^avattki. 
or    grajidmotheir,   be  consumed    in  her    support, 

she  is  entitled  to  receive  alimony  from  her  hus- 
Jmnd  or  son^  qx  grandson,  for,  at  all  events,  she 
dxiiiBt  be  maintained.* 

556.  Bttt  if  a  surplus  remain  above  the   con-    ^!/<iva$(hd. 
sumption,  and  the   husband's  wealth  be    wholly 
^ssipated,  he  may,  by  parity  of  reasoning,   resume 
property  from  his  wife,  as  he  might  resume  it  from 

jifkifi  pftn.* 

557 •    Like  Ct  widow,  the  wife  also  cannot,  with-    ^y«ww<*4* 
out  a   just    cause     or    legal  necessity,   alienate 
the  property  thus  received  by  her,  inasmuch  as  it 
.was  igiv^n  jfor  hear  flfi?^iftten?mce,   and    not  for  any 
^^tiher  purpose,  t 


Can  the  property  received  by  a  wife,  mother,  or  grandmother, 
when  partition  is  made,  be  disposed  of  by  her  like  her  stri-dhan, 
or  must  it  be  held,  as  received  in  right  of  affinity,  and   inonpable 

-ef  being  alienated   by   h^  (without  a  legal   cause)  1     To  this, 

;^jAQAN-NiTHA  has  made  oonflioting  replies  assenting  to  both. 
la    one   place  he  aays:    '*The  share  allotted  to  a  wife  and  the 

jreat,  like  that  which  is  given  to  a  son,  may  be  disposed  of  at 
their. pleasure.     Qence,  like  female  property,   the  gift,  sale,   or 

^oUier  alienation  of  that  share  is  valid  :    for  it  is   equally   given 

•See  ObfeJ.  Dig.,  Vol.  Ill,  pp.  18, 19,  20  and  26, 

t  See  the  Sections  treating  of  the  allotments  made  to  a  mother  and  grand- 
mother in  the  following  Chapter. 


Remark. 
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her  by  her  husband  and  the  rest**'  In  another  place  he 
asserts :  '*  Nor  should  it  be  objected  that,  since  the  share  of  a 
wife  is  in  a  manner  (gratuitously)  given,  it  ought  to  be  held 
similar  to  female  property.  Being  received  in  right  of  t^e 
relation  of  a  wife  to  her  husband,  it  is  justly  considered  as 
similar  to  connected  property,  or  wealth  devolving  on  heiia  in 
right  of  afl&nity."t  A  few  of  the  modern  lawyers,  concurring  in 
the  former  opinion,  have  said  that  property  obtained  by  a 
woman  in  partition  is  to  be  held  as  her  Urirdhan,  given  by  the 
husband  and  the  rest,  it  being  more  in  the  nature  of  a  gift,  than 
what  she  succeeds  to  in  her  owu  right.  But  the  rest  of  them  have 
concurred  in  the  latter  exposition  of  jAGAN-NiTHA,  the  same 
being  grounded  on  the  opinion  of  SrI-krishna  TABKiLANKiBA,} 
and  more  consistent  with  reason. 

"  Such  being  the  case,''  "  says  Jagan-nAtha/'  would  her 
daughter  succeed  to  such  wealth  on  her  deaths  if  she  leave 
no  male  issue^  although  a  son  born  of  another  wife^  (of  her 
husband)  be  living  ?  No ;  for  the  text  '  after  her,  let  the 
heirs  take  it,'  may  relate  solely  to  property  received  by  the 
wife  in  right  of  her  connection  (by  marriage)  as  easily  as  it 
may  relate  to  the  property  of  the  husband,  in  which  the 
wife  has  an  interest ;  since  there  is  no  argument,  on  which 
one  meaning  should  be  selected  in  preference  to  the  other, 
and  the  right  of  the  husband's -heirs  has  been  alone  pro- 
pounded. Again,  the  equal  title  of  her  o^n  son,  and  of 
one  bom  of  another  wife  is  admitted."§  The  following 
therefore  should  be  the  rule  of  decision. 

Vyavatthd.       558-     She  wiU  only  enjoy  the  property  (like  a 
heritage,)  with  moderation  until  lier  death ;  after 
her,  the  heirs  of  the  former  owner  will  take  it. 
Vide  Precedents,  pages  741—747. 

Remark.  When  a  distribution  is  made  by  a  father,  if  his  own  moth- 
er  be  living,  no  share  is  ordained  for  her  ;  since  the  law  has 
only  ordained  the  allotment  of  a  share  to  the  mother,  when 
partition  is  made  by  sons  with  each  other.  It  should  not  be 
argued,  that  her  participation  may  be  deduced  from  the 
law  which  ordains  the  allotment  of  a  share  to  a  grandmother, 
in  the  ease  of  partition  among  grandsons.  This  is  not 
partition  made  by  her  grandsons,  but  by  her  son;  it  is, 
therefore,  a  distribution  made  by  her  own  son.  || 

•  Coleb.  Dig.,  Vol.  Ill,  p.  27.  '     t  Cohh,  Dig.,  Vol.  Ill,  p.  24. 

t  Saf-KiusHKA  TabkXlankXba  does  not  admit  the  validity  of  sale  or  other 
alienation  by  a  wife  and  the  rest.— CoZc&.  Dig.,  VoL  III,  p.  28* 

S  Coleh  Dig.,  Vol.  Ill,  p.  28.  II  Cokb.  Dig.,  VoL  UI,  p.  81. 
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SECTION  111. 

On  Pabtition  by  a  pather  op  ancestral  property. 

For  the  reasons  before  stated,  since  the  eqnal  partieipa- 
tion  of  father  and  son  in  the  estate  of  the  (paternal) 
grandfather  or  other  ancestor  would  be  incongruous,  and 
since  it  cannot  be  intended  by  the  text  (a)  to  confer  on 
sons  a  right  to  demand  partition ;  that  text  must  either 
be  meant  to  prevent  an  unequal  distribution  depending 
Bolely  on  the  father^s  pleasure ;  or  it  must  intend  the  equal 
right  of  nephew  whose  father  is  deceased  to  share  with 
his  uncle  [conformably  with  the  other  exposition  (a)*] — Di. 
B7id.,  Chap.  II,  §  32. 

("aj  The  text  and  exposition  above  alluded  to  are  in  the 
subjoined  passage :  ^ 

'*  The  text  of  YAjnavalkya  ('  The  ownership  of  father 
and  son  is  the  same  in  land  which  was  acquired  by  bis 
faither,  or  in  corrody,  or  in  chattels,')  properly  signifies, 
as  rightly  explained  by  the  learned  Udyota,  that  when 
one  of  the  brothers,  whose  father  is  living,  and  who 
have  not  received  allotments,  dies  leaving  a  son ;  and  the 
other  survives;  and  the  father  afterwards  deceases;  the 
text  declaratory  of  similar  ownership,  is  intended  to 
obviate  the  conclusion,  tliat  the  surviving  son  alone  obtains 
his  estate,  because  next  of  kin.  As  the  father  has  owner- 
ship in  the  grandfather's  estate :  so  have  his  sons,  if  he 
be  dead.  There  is  not  in  that  case  any  distinction  founded 
on  greater  or  less  propinquity ;  for  both  equally  confer  a 
benefit  by  offering  a  funeral  oblation  of  food,  as  enjoined 
at  solemn  obsequies.  Such  is  the  author's  meaning/'— /)(f. 
BU ,  Chap.  II,  §  9. 

Vishnu  says : — If  a  father  make  a  partition  between  him- 
self and  his  son,  he  may  give  or  reserve,  at  his  pleasure^ 
any  part  of  his  own  acquired  wealth,  but  over  landed 
property  left  by  a  paternal  grandfather,  the  father  and  the 
son  have  equal  dominion (6). f 

{h)  Dominion  over  the  father's  estate  during  his  life  is  not 
propounded  by  declaring  the  equal  dominion  of  father  and  son 
over  property  inherited  from  the  grandfather ;  for  that  infer- 
ence has  been  already  disproved.  But  the  father  alone  has 
absolute  property  ;  and  equal  dominion  is  affirmed  to  show  that 
no  unequal  distribution  can  be  made  in  this  case.]: 

*  Sri-krisuna. 
'  t  Ooleb.  Dig.  Vol.  II,  p.  538. 

t  Ookb,  Dig.,  Vol.  Ill,  pp.  86  &  48. 
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The  ownership  being  figuratively  attributed  to  the  son, 
though  he  be  not  the  true  owner^  a  righjk  attencUl^  on 
ownership  is  alone  assumed  :  and  that  right  consists,  accord- 
ing to  JImAta-vAhana  in  the  power  <^  cUuning  petition, 
and  in  that  of  resisting  unequnl  division ;  for  there  is  no 
ground  for  selecting  one  of  these  rights  to  tlve  ezdusion 
jof  the  other.  It  does  not  consist  in  taking  w  equal  slw^ 
with  the  father;  for  that  is  not  aekowledg^  by  Jim^^- 
ViHANA.— jCijfei.  Dig.,  Vol  III,  p,  43. 

Vpavatthd.  559.  When  the  father  ximkes  a  partiUoji  of 
ancestral  property,  he  i»ay  take  two  shares  for 
liimself,  and  allot  to  each  of  hi^  »om  a  ^ioj^ 
share. 

Vide  Precedents,  pages  725 — ^735. 

Authority.  If  the  father  voluntarily  malcee  a  pai:4itioii  wiC^  big  sons, 
ht  nifty  reeerre  for  himself  a  double  i^are  of  pn^^ty  anees- 
tnfl.  (Por  Vkihaspati  by  saying,  '^  the  father  may  himself 
take  two  shares  aft  a  partition  made  in  ttis  lifetime ;  "  and 
NIrada,  '' Let 'tb^  father  making  a  partition  reserve  two 
4abares  for  himself ;  **  do  so  ordain,  without  re0ti4ction.--2)4. 
J^ii.,Ctap.  II,  §35. 

Authority.  ^^^  when  a  father  makes  a  partition  of  ancestral  property, 
he  may  take  two  shares  for  himself  ^nd  allot  to  each  of  his 
^ons  a  single. 6hai*e  for  the  text. of  Yjkihaspaxi^  which .dedar- 
( es .:  *^  The  .father  may  himself  tske  two  shares  at  a  partitioo 
made  in  his  life^time,^^  relates  .to  anjoestral  .property.— Z)4. 
Kra.  Sang.,  Chap.  VI,  §  16. 

Authority.  A  father  may  reserve  for  himself  two  shares  of  TveaKh 
which  has  regularly  descended  in  succession  (from  ancestors^) 
or  x)f  that  ^which  has  been  acquired  by  his  son.  He  is  not 
entitled  to  more,  however  desirous  of  it  he  may  be.  But  of 
'his  own  acquirecl  wealth,  he  may  reserve  as  mu0h  as  he 
pleafies.— m  BAd.,  Chap.  11,  §  73. 

Remark.  As  for  the  text  of  Vmhaspati  :  "In  iwiedth  aoquised  hf 
the  grandfather,  whether  it  consists  of  movables  or  immov- 
ables, the  equal  participation  of  father  and  son  is  ordained:'' 
its  meaning  is,  that  the  participation  shall  be  equal  and 
uniform,  and  the  father  is  not  entitled  to  make. a  distoibutioii 
.of  greater  or  less  shares  at. his  choice,  as  he  may  do  in  the 
instance  of  his  own  acquired  igoods.  Jt  does  lupt  imply 
that  the  shares. nmst  be  alike. — Di.£M^,  Chap.  IIj  §  50. 
Consequently,— 

VyavaxtM.  560.  A  fattier  has  not  ^pawer  to  make  an  un- 
equal distribution  of  aneestrail  prt^erty,  consisting 
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eithtt  of  land,  or  a  oorrody^  or  slaves^  even  though 
(any  of)  the  causes  before  mentioned,  namely, 
superior  qualifications^  &c.»  exist^-^iM.  Kra.  Sang., 
Chap.  VI,  §  18- 

Vide  Precedents,  pages  72B— 785. 

fot  the  text  a^  YAjwavaLKVa,  wliich  declares-*'' The  Authority. 
ownership  oi  the  father  atid  Md  is  the  mtme  in  land  trhioh 
was  acquired  by  the  father's  father^  or  in  corrody,  or  in 
chattels/'  is  intended  to  restrain  the  exercise  of  the  father's 
trill ;  fot,  it  id  impossible  that  as  long  as  the  father,  the 
owtker  of  the  anc^«tral  property,  continues  to  «urviv«,  bia 
lions  should  have  ownership  therein.— ^i&t4^. 

Consequently,  immovable  property  inherited  from  the  Authority, 
grandfather,  and  given  or  (unequally)  divided  through  the 
indulgence  of  the  father  or  through  his  favour,  in  consi- 
deration of  filial  piety,  of  a  large  family  to  maintain,  or 
of  inability  to  earn  a  livelihood,  shall  not  be  consumed 
nor  enjoyed  fas  so  distributed ;)  for  this  coincides  with  the 
text  which  declares  the  equal  dominion  of  father  and  son.-^ 
Coleh.  Dig.,  Vol.  Ill,  p.  41. 

56L  A  father  has  ownership  in  gems,  pearls  '^yatw^w. 
^nd  othtt  movables,  though  inherited  from  the 
grandfather,  and  not  recovered  by  him,  just  as  in 
his  own  acquisitions,  and  has  power  to  distribute 
them  unequally,*  provided  the  estate  does  not  con- 
sist only  of  these.— See  anfe,  page  465. 

But  the  father  possesses  a  power  in  regard  to  ancestral  Authority. 
property  other  than  land  (and  the  descriptions  above  men- 
tioned) such  as  peark,  gems,  similar  to  that  which  he  has 
ia  the  disposal  of  his  own  acquired  wealth.  TAjnavalkta 
declares :  ''  The  father  is  master  of  the  gems,  pearls  and 
corals  and  of  all  (other  movable  property : )  but  neither 
the  father  nor  the  grandfather,  is  so,  of  the  whole  immov- 
able estatat— Da.  Kra.  Sang.,  Chap.  IV,  §  19. 

(A  J  Here,  by  the  q>eoifioation  in  the  first  instance,  of  petHs^ 
pearls  and  c^rah,  and  afterwards  by  the  use  of  the  word  '  aW 
gold  aad  other  efifeoti,  exdusive  of  the  three  descriptions  of 
property,  consisting  of  land,  &c.,  are  intended.  The  word 
*  fffhole^t  again,  which  oecurs  in  the  second  portion  of  the  above 
text,  is  made  use  of  for  the  purpose  of  showing,  that  a  prohibition 
does  not  exist  against  a  gift  of  immovable  property,  not  in- 
compatible with  the  due  snpport  of  the  family.  Thus  it  is 
stated  in  the  D^a^bhdga.f-^Dd.  Era.  Sang.,  Chap.  YI  §  20. 

•  See  m.  Bhd^y  Obiip.  II»  6  20.         ^&^m.  Bh^,  Chap.  II,  S  22.  2S. 
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vpavoithi.  5g2.  But  if  the  ancestral  estate  cdnsist  not  of 
land,  corrody,  or  slaves,  but  only  of  gems  and 
other  movable  property,  there  the  father  has  not 
power  to  make  an  unequal  partition  of  the  same, 
since  the  text  which  declares  the  father  to  be 
mctster  applies  where  the  estate  consists  of  both 
movable  and  immovable  property. — See  ante, 
page  4iQ5. 

lUmark.  .  Bat  if  a  father  gire  deduction  of  a  twentieth  part  and 
io  forth,  to  a  virtuous  or  qualified  eldest  son  and  the 
rest^  it  is  not  an  unequal  distribution,  inasmuch  as  it  is 
not  in  the  nature  of  an  unequal  partition,  and  the  allot- 
ment of  greater  or  less  shares  only  is  forbidden  in  partition, 
but  not  the  deduction  from  entire  estate  before  partition. 

Remark.  But  as   deductions   were   given  to   sons   endowed    with 

transcendent  qualities,  and  such  sons  are  rare  in  tb«  present 
{kali)  age,  now  the  allotment  of  deductions  has  been 
abrogated  or  become  obsolete,  except  where  it  is  customary. 
See  Partition  by  brothers. 

Vyavatthd.  563.  As  of  the  ancestral  estate  the  father  should 
give  to  his  son  his  proper  share,  so  should  he  give 
to  his  grandson  whose  father  is  dead,  and  to  his 
great-grandson  whose  father  and  grandfather  are 
dead,  shares  which  their  father  and  grandfather 
were  respectively  entitled  to  have.  See  ante,  pages 
476,  477  and  493. 

Remark.  '^  Should  an  unequal  distribution  ot  the  property  inherited 
from  the  grandfather  be  nevertheless  made,  a  second  partition 
cannot  be  requested,  but  the  father  is  guilty  of  a  moral 
offence ;  as  is  intimated  by  Jf mi^ta-vAhana  in  these  words : 
'  unequal  distribution  made  by  the  father  is  only  lawful 
(morally  considered,)  in  respect  of  property  acquired  by 
himself.'  Consequently,  since  the  father  has  full  power 
over  wealth  which  he  himself  acquired :  his  unequal  distri- 
bution of  it  is  lawful ;  but  in  respect  of  property  inherited 
from  the  gi*andfather,  that  (unequal  distribution  morally 
considered)  is  unlawful.     This  appears  to  be  his  meaning/' 

Thus  Jaoan-nAtha  has  expressed  a  new  opinion  on  the  plea  or 
««uch  being  the  meaning  of  JiMl^TA-viHANA.  This  is  not  however 
right.  For  if  such  had  been  the  meaning  of  thai  author,  then, 
as  in  regard  to  sale  and  gift  he  has  said  :  '  since  it  is  denied, 
that  a  gift  or  stde  should  be  made,  the  precept  is  infringed  by 
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makkig  one;  but  the  gift  or  transfer  is  not  null/*  bo  also 
in  respeot  of  partition  of  ancestral  real  property^  he  would 
have  declared  a  similar  opinion.  But  neither  he  nor  any  of 
the  leading  authorities  of  the  Bengal  school  has  laid  down 
that  if  the  precept  of  the  }aw  is  infringed  in  the  distribution  of 
ancestral  real  property,  the  partition  shall  not  be  invalid.  It 
must  therefore  be  understood  to  be  their  opinion  that  unequal 
distribution  made  by  a  father  of  property  ancestral  is  immoral 
aa  well  as  invalid.  Add  to  this,  in  Bhaw&nl-cbaran  B£narjea, 
vermu  the  heirs  of  lUim-kinta  B^narjea,  which  is  the  leading 
case  on  the  subject,  it  has  been  established  by  a  mass  of 
authorities,  and  determined  by  the  late  Sudder  Dewany  Adawlut 
after  an  ample  discussion,  that  unequal  distribution  of  ancestral 
real  property  is  illegal  and  invalid. 

That  unequal  partition  or  such  distribution  of  ancestral  Remwk. 
totate  is  illegal  and  therefore  invalid^  has  been  intimated 
by  the  very  translator  of  Jaga^n-natha's  book :  I  mean 
Mr.  Henery  Colebrooke,  the  Highest  European  authority 
on  matters  of  Hindu  law.  He  says,— ''It  appears  to 
me  an  inconsistency,  that  a  man  may  do  that  by  gift 
or  will  which  he  may  not  do  by  a  formal  partition ; 
and  the  Hindu  legislators  might  have  saved  them- 
selves the  trouble  of  providing  rules  to  regulate  a 
father^s  distribution,  if  the  whole  may  be  evaded  by  the 
easy  expedient  of  calling  the  distribution  'a  gift',  instead  of 
*a  partition/ ^'—Colebrooke's  opinion  contained  in  his 
letter  to  Sir  Thomas  Strange  under  date  the  22nd  of  July 
1812.     See  Stra.  H.  L.,  Vol.  II,  (P.  E.)  pp.  425,  426. 


SECTION  iV. 

On  a  Father's  Participation  in  the  Son's  Acquisition. 

In  regard  to  this  JiMiJTAviHANA  says  :— '*  The  father 
has  a  double  share  even  of  the  property  acquired  by  his 
Own  son.  For,  the  expression  is  general :  *  Let  him  reserve 
two  shares/  or  *^he  may  take  two  shares/  KAttAyana 
declares  it  very  explicitly :  *  A  father  takes  either  a  double 
ehare^  or  a  moiety  of  his  son's  acquisition  of  wealth.' 
Here  the  fathei^  has  a  moiety  of  the  goods  acquired  by  his 
0on  at  the  charge  of  his  estate ;  the  son^  who  made  the 
acquisition^  has  two  shares  and  the  rest  take  one  share  each. 
Bat  if  the  father's  property  have  not  been  used,  he  has 
two  shares;  the  acquirer  as  many;  and  the  rest  are  ex- 
cluded from  participation.    Or  else,  a  father,  endowed  witb 


•  m.  BU.,  Cbsep.  II,  §  80. 
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knowledge  and  other  excellencies,  has  a  right  to  a  moietjr: 
A  father  destitate  of  such  qualities  has  a  doable  share  in 
right  merely  of  his  paternity.  Therefore,  the  meaning  of 
the  text  is,  that  a  father  may  reserve  for  himself  two  shares 
of  wealth  which  has  descended  in  succession  (from  ances- 
tors,) or  of  that  which  has  been  acquired  by  his  son.*  He 
is  not  entitled  to  more,  however  desirous  of  it  he  may  be. — 
Dd.  Bhd.,  Chap.  It,  §  65,  71,  73. 

The  explanation  of  the  above  as  given  by  SRf-KRisHXA 
TAUKALANKiRA  is  as  follows : — "  This  declaration  of  the 
father's  participation  of  half  or  a  double  share  in  a  son's 
acquisition  on  the  ground  of  his  being  and  not  -  bein? 
endowed  with  excellent  qualities  must  be  known  in  the  case 
of  participation  by  many  sons.  But  in  the  case  of  a  single 
son,  who  is  the  acquirer,  being  participator,  the  father  shal) 
have  the  double  share  if  endowed  with  excellent  qualities, 
otherwise  half.  This  is  the  equitable  difference  to  be 
considered  by  the  learned.^'  Commentary  on  the  Ddya^ 
bhdga.  Sans.  p.  65. 

lUmark.  But  a  father  endowed  with  knowledge  and  other  excel- 
lencies,  as  required  by  lawf  not  being  found  in  the  present 
(kdli)  age,  now  the  principles  applying  to  a  father  destitute 
of  excellent  qualities  are  alone  in  force.  The  following 
therefore  is  the  decision. 


Vjfavatthd. 


564.  Where  there  are  several  sons,  there  of 
the  acquisition  made  by  a  son  with  the  use  of  the 
father's  stock,  half  is  taken  by  him,  two  shares 
by  the  acquirer,  and  one  share  by  each  of  his 
brothers  ; — while  of  the  acquisition  made  without 


Annotations. 


564.  The  sons  have  no  property,  and  cannot  seek  independencj. 
while  their  father  exists,  as  IdANU  says :  "Three  persons^^a  wife, 
a  son,  and  a  slave,  are  declared  hy  law  to  have  in  general  no  wealth 
exclusively  their  own  ;  the  wealth  which  ,they  may  earn  is  rega- 
larly  acquired  for  the  man  to  whom  they  belong." 

Under  these  circumstances,  the  father  is  not  only  entitled  to 
obtain  maintenance  from  his  sons,  although  the  property  be  ac- 
quired by  the  sons,  but  he  may  take  a  share  of  it,  whether  the 
acquisition    was    made  with  or   without  the  personal  labour  or 


*  As  a  son  partakes  of  wealth  acquired  by  his  father,  so  the  father  ia  likewisf 
entitled  to  partake  of  property  acquired  solely  by  his  son.    This  is  the  oaly 
accurate  exposition.—- C7a^&.  Dig.,  Vol.  Ill,  p.  55. 
t  See  ante  page  897* 
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the  use  af  the  father's  funds,  two  shares  go  to 
him,  and  two  to  the  acquirer,  his  brothers  being 
excluded  from  participation. 

■  Vide  Precedents,  pages  748,  749. 

565*     But  in  the  case  of  there   being  an   only     Vyav^au. 
son,  the  father  takes  half  of  his  son's  acquisition 
and  the  acquirer  as  much. 

Jaqan-natha  cites  the  whole  cf  the  above  text  of  KJLtyjLtana,  the  Remark, 
translation  whereof,  as  made  in  Colebrooke's  Digest,  raas  thus  :— - 
"Out  of  property  acquired  by  a  son,  the  father,  if  he  he  living 
ihallf  on  a  division  of  the  family,  receive  two  shares  in  some  cases, 
or  half  in  others ;  and  the  mother,  if  the  father  be  dead,  shall 
take  an  equal  share  with  her  son  ;"  and  says,  ''  What  is  tlie  im- 
port of  the  first  hemistich  in  this  text  propouuded  by  EiTTiTANA] 
Does  it  relate  to  property  acquired  by  the  son,  with  or  without 
the  use  of  patrimony,  or  to  property  of  another  sort  ]  Ou 
this  JlndTAViHANA :  observes,  *  Of  wealth  acquired  by  a  son  Authority. 
through  the  use  of  the  patrimony,  the  father  shall  have  half ; 
the  sou,  who  acquired  it,  two  shares ;  aud  the  rest  one  share 
each:  but,  out  of  the  ^property  acquired  by  a  sou  without  the 
ilse  of  the  patrimony,  the  father  shall  have  two  shares,  the  sou, 
who  acquired  it,  shall  also  have  two  shares,  and  the  rest  are 
not  entitled  to  any  participation.' — JlHt^TAViHANA  also  pro- 
poses another  mode  of  interpretation :  '  a  father,  who  is 
•Adaed    with  good  qualities,   such  as   science,   valour,   or  the 


Annotations. 


|>eenniary  aid  of  the  father,  as  will  appear  from  the  foUowiDg 
texts  of  the  Ddya^hhaga, 

Thus  the  father  has  a  double  share  even  of  wealth  acquired 
\>j  his  own  son.  For  the  expression  is  general :  Let  him  reserve 
two  shares ;  or,  he  may  take  two  shares.  KIttItana  declares 
it  very  explicitly :  ''  A  father  takes  either  a  double  share,  or  a 
moiety  of  his  son's  acquisition  of  wealth ;  and  a  mother  also,  if 
the  father  be  deceased,  is  entitled  to  an  equal  portion  with  the  sou. 
The  meaning  of  the  passage  is  that  the  father  has  a  right  to  take 
either  a  double  share  or  a  moiety  of  his  sou's  acquired  wealth. 

The  generaL  rule  is,  that  the  father  has  a  moiety  of  the  goods 
acquired  by  his  son,  at  the  charge  of  his  estate;  the  son  who 
made  the  acquisition  has  two  shares,  and  the  rest  take  one 
a  piece*  But  if  the  father's  estate  have  not  been  used,  he  has  two 
shares  ;  the  acquirer,  as  many,  and  the  rest  are  excluded  from  parti- 
Apation. — ^Note  by  Sir  William  Macnaghten,  appended  to  case  6 
ia  Chapter  II  of  his  Frecedeuto  qI  Eind4  iaw. 
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like,  Bball  take  half  the  wealth  bo  acquired ;  bat  if  hi4  claim 
be  solely  grounded  on  paternity,  he  shall  have  two  shares.' 
Now  nothing  is  expressly  said  in  regard  to  the  patrimony  being 
used  or  not :  but  as  a  son  partakes  of  wealth  acquired  by  his 
father,  so  a  father  likewise  is  entitled  to  partake  of  wealth  ao* 
quired  solely  by  his  son.    This  is  the  only  accurate  exposition." 

Exposition  "  Half"  must  here  signify  *  equitable  part,'  by  the  rule  which 
expresses  that  equal  parts  are  iutended  when  the  proportion 
is  not  specified.  On  the  question,  whetiher  that  hidf  be  one 
share  as  the  moiety  of  two,  or  half  of  the  whole,  JiMt^TA-viHAirA 
says,  ^  half  of  the  whole  sum/  For  if  half  of  two  shares  were 
implied,  why  not  say, '  or  he  shall  receive  one  share  in  other 
casei  f  Since  the  term  *  two  shares'  must  have  some  conneo- 
tbn,  therefore,  to  satisfy  the  question,  two  shares  of  what  I 
*  Two  shares  of  property  acquired  by  a  sou,'  must  be  affirmed ; 
€onsequeutly,  that  being  the  subject  of  partition,  it  is  obviously 
reasonable  to  infer,  *half  of  that  property  likewise,  m  athir 
eai<$:— Caleb.  Dig.,  Vol.  Ill,  pp.  53,  05  and  56. 

T^avauhd.  566.  In  the  oaso  of  an  acquisition  being  made 
not  with  the  use  of  the  property  of  the  father 
but  with  that  of  brothers,  two  shares  will  go  to 
the  father,  two  to  the  acquirer,  and  one  share  to 
each  of  the  other  brothers  who  thus  aided  in  the 
acquisition. 

Authority.  Raghu-nandana  :— *'  The  father's  participation  of  a  double 
share  takes  place  when  the  acquisition  is  not  made  with  the 
use  of  the  paternal  property,  or  when  it  is  made  with  the 
use  of  brothers'  property :  the  acquirer,  however,  takes  a 
double  share.  But  when  the  brothers'  wealth  is  used,  then 
they  also  are  to  participate  as  intimated  by  a  text  <^ 
YyIsa  which  will  be  hereafter  quoted.  The  father's  participa* 
tion  of  a  moiety,  however,  takes  place  according  to  the  D&ya* 
bhdga,  when  the  father's  property  is  used,  or  when  the  father 
is  endowed  with  excellencies.  When  no  other's  property  is 
used,  then  the  father  takes  a  double  share,  the  acquirer  also, 
as  suoh,  is  entitled  to  two  shares,  the  rest  get  nothing :  but 
when  a  brotiier's  wealth  is  used,  he  also  takes  a  share.  This 
is  the  explanation  of  the  distinction  between  a^  double  share 
and  a  moiety."-nZ><!i.  Ta.  iSans.,  p.  2A 

If  the  acquisition  be  made  on  his  brothers'  stock.  Law* 
yers  affirm  it  to  be  the  opinion  of  Raghu-nandaka,  that  he 
who  acquired  the  wealth,  shall  ih  this  case  also  have  a  double 
share,  for  Raghu^-nandana  says,  'when  a  brothers'  stock 
was  employed,  the  father  shall  have  two  shares,  the  aeqdrer 
two  shares,  and  the  rest  one  each  i'  and  that  seems  aoca* 
TtA/^-^CoUb.  Pig.j  Vol  III,  pr  68t 
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What  distribution  shall  be  made  when  the  properfy  is 
aequired  by  any  one  son  through  his  own  labour  on  his 
brother's,  stock  ?  The  answer  is,  the  father  shall  in  that 
case  have  two  shares^  and  both  his  sons  one  share  each.— 
VbUb.  Dig.,  Vol.  Ill,  p.  57.     But,— 

Cl67.  If  it  were  acquired  on  his  brother's  stock  ''y«<'«*^^* 
Bjxd  oa  his  own,  by  his  own  labour,  the  acquirer 
shall  have  two  shares,  the  father  two  shares  and 
he  who  supplied  funds  shall  have  one :  and  in. 
both  cases  the  rest  of  the  brethren  shall  be  ex- 
cluded from  participation.  Such  is  the  method 
consistent  with  reasoning  to  which  the  law  assents. 
Ibid.,  page  67. 

568.  If  property  be  acquired,  by  the  son  of  Vyavatths* 
a.  son  through  supplies  from  his  grandfather's 
estate,  the  grandfather  shall  have  half,  the  uncles 
and  the  rest  a  share  each,  and  the  grandson, 
who  acquired  the  property,  two  shares :  but  if 
no  supplies  were  received  from  the  grandfather's 
estate,  the  uncles  and  the  rest  shall  not  participate. 
Thus  may  be  concisely  stated. — Ibid.^  p.  58. 

Most  not  the  text,*  which  ordains  two  shares,  be  consi-  Expoaitlon. 
dered  as  relating  to  wealth  acquired  by  a  son,  and  there  is 
consequently  no  authority  for  the  receipt  of  two  shares  by  a 
grandfather.  No ;  for,  it  would  be  unequal  that  the  son  of 
a  son  should  partake  of  property,  acquired  by  the  grand- 
father himself,  but  the  paternal  grandfather  should  not  par- 
ticipate  property  acquired  by  his  grandson.  The  word 
*^  son''(a)  is  a  mere  instance  of  a  genend  sense;  else  the  same 
term  could  not  be  so  accepted  in  the  text  of  YljNAYALKYA.t 
Ibid. 

(a)  The  term  ''  son''  extends  to  the  great-grandson ;  for,  as  Explaiuiloii. 
tax  as  that   degree,   descendants  equally  confer  benefits  by 
presenting  oblations  of  food  in  the  prescribed  form  of  hair 
monthly  obsequiea — Dd.  Bhd.,  Chap.  XI,  Sect,  i,  §  34. 

The  word  *^  son,''  is  inclusive   also  of  the  son's  son,  and  ExpUnaUoa* 
grandson  (in  the  male  line),  for  through  these,  the  exclusion 
bom  heaven  denounced  in  such  passages  as  "  heaven  awaits 
not  one  destitute  of  a  son,"  is  removed.— -Da/.  M^m.,  Sect  i, 
para.  13.     See  ante,  page  269. 

?  That  is  the  f  oregoiDg  t«zt  of  KLnitAXA* 
t  S«f  tmte,  pagM  29  ft  80* 
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Vyavaithi.  569.  The  paternal  grandfather  does  not  par- 
take of  the  wealth  acquired  by  his  grandson  wLoae 
own  father  is  living,  but  that  father  alone  does 
participate^  for  he  has  the  chief  dominion  over 
the  person  who  makes  the  acquisition,  and;  since 
the  acquisition  was  effected  by  the  use  of  his 
funds,  the  paternal  grandfather  may  take  one 
share  in  proportion  to  the  wealth  employed. — Coleb. 
Dig.,  Vol.  Ill,  p.  59. 

v^avatthd.  570.  In  the  case  of  an  acquisition  made  by  the 
son  of  a  daughter,  should  the  property  of  the 
maternal  grandfather  have  been  employed,  he 
shall  take  a  share  proportionate  to  the  capital 
used  ;  and  the  maternal  uncles  and  the  rest  shall 
have  no  shares.  But  if  the  acquisition  were 
made  without  such  use  of  property,  the  mater- 
nal grandfather  shall  have  no  share. — Ibid.,  p.  69. 
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CHAPTER  V. 

ON  PABTITION  BY  BROTHERS  AND  THE  REST. 


SECTION  I. 

Whether  Separation  is  Laudable, 

571.  The  common  abode  of  brothers  is  prefer-    yyavMikd. 
able  during  the  lifetime  of  both  parents,  as  well 

as  after  their  demise. 

VtAsa  :— For  brethren   a  common  abode  is  ordained  so  Authority. 
long  as  both   parents  live;  but  after  their  decease  religions 
merits  of  separated  brethren  increase. — Da.  Bhd.,  Chap.  Ill, 
Sect,  i,  §  8. 

Sankha  and  Likhita  :— Willingly  let  them  live  together;   Authority. 
by  union  they  exhibit  thrift.* 

NArada  t — "  Let    the  eldest  brother,   of  his  free  will,   Authority 
support  the  rest  like  a  father,  or  let  a  younger  brother,  who 
is  capable,  do  so.     The  continuance  of  the  family  depends 
on  ability.''— i)(f.  Bhd.,  Chap.  Ill,  Sect,  i,  §  15. 

Mand  : — The  eldest  brother  may  take  the  entire  posses- 
sion of  the  patrimony ;  the  others  may  live  under  him  as 
they  lived  under  their  father. — Chap.  IX,  v.  105. 

572.  With  the  desire  of  increasing  the  per- 
formance of  religious  acts,  partition  may,  however, 
be  made  among  the  co-heirs. 

As  said  by  Manu  : — "  Either  let  them  thus  live  together 
or  separate  if  they  desire  {to  pei'form)  religious  duties,  since 
religious  duties  are  multiplied  in  separate  houses,  their 
separation  is  therefore  legal  and  ev0ifi  laudable J^ — Chap.  IX 
verse  III.' 

GouTAMA : — In  partition  there  is  increase  of  religious 
AxxiiQs.—Dd.  Bhd.,  Chap.  UI,  Sect,  i,  §  14. 


VycLvaUhA* 


*  S««  Smru  Chan.,  Chap.  I,  CL  40. 
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luthoritj.  NiBADA  t^The  religious  duties  of  unseparated  bretlireQ 
are  single.  When  partition^  indeed,  has  been  made,  reli- 
gious duties  (a)  become  separate  for  each  of  them.^ 

Ezpoaiton.  (c^)  *  Rdigious  cftc^tef.']  Duties  relating  to  the  worship  of 
manety  deities  and  BrdJma%a$.^ 

y&iHASPATi :— Among  co-heirs  living  in  commensalitji 
i.  e.j  with  one  dressing  of  food,  the  worship  of  manes, 
deities,  and  Brdhmanas  takes  place  in  one  house  onlj ;  bat 
in  a  family  of  divided  brethren,  the  above  acts  are  per- 
formed in  each  house  separately.^ 

^^0^^  As  in  this  Iron  (kali)  age,  however,  the  eldest  brother 
rarely  possesses  the  qualities  and  virtues  which  would  ren- 
der him  venerable  as  the  father,  and  the  younger  brothers 
too  rarely  entertain  such  veneration  for  their  eldest  brother, 
and  increase  of  the  performance  of  religious  duties  is  sel- 
dom the  primary  object  of  partition,  so,— « 

Vyavanhd.  673.  Now,  in  inost  instanoeS)  partition  is  made, 
and  separation  effected,  even  without  the  desire  of 
increasing  the  performance  of  religious  duties. 


SECTION  li. 

On  Pabtitioiv  bt  Bbotrebs  and  ths  Bbst. 

vyavaakd.       574.    After  the  death  (natural  or  civil)  of  a 

Sroprietor,  his  sons  and  heirs  or  any  of  them  may 
iyide  his  estate,  self-acquired  as  well  as  ancestral. 


Aliliotatlons. 


574<  The  right  of  tbtf  nephew  t^  ireeeire  his  father's  share  from 
his  uncle,  is  explieitlj  declared  in  a  passage  of  KlTrArAVAf  (cited 
in  3  Dig.,  p.  7,  text  Ixxix).  And  the  power  of  any  on€  of  the  co- 
heirs to  exact  partition  of  the  joint  property  may  be  gathered  from 
the  Mildhhard,  and  is  distinctly  affirmed  by  JfirdxA-viHANA  (in 
the  Ddjfa-bhd^n)y  Chap^  III,  Sect,  i,  §  16.t~CoIebrooke*8  opinion. 
Vide  Stra.  H.  L.,  Vol.  II,  (F.  E.)  p.  293. 

674.  The  Hindus  are  a  patriarchal  people,  many  families  often 
liviug  together  as  one,  connected  in  blood,  and  united  in  interests ; 


*  Smri.  Chan.,  Chap.  I,  Cls.  42,  48. 
tThls  ptssage  runs  thus:— "Bat  partition  takes  (daoe  bjthtwffiof 


anyone 


s  psssage 
(of  the  00 


oo-heirs)  as  bafort  Intimated." 
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Manu:— Affer  tbe    death    of  father    and    mother,    the   AutLoritj. 
brothers  (6)  being   assembled    (c),   may   equally   (d)   divide 
among  themselves  tbe  paternal  (and  maternal)  estate ;  but 
they   have   no   power  over  it,    while  their  parents  live. — 
Chap.  IX,  V.  lOi. 

{b)  The   word    "  brothers"   indicates   heirs   in   general.     (See    Explanati  on 
ante;  page  6).   Consequently  the  meaning  is  that — *  after  the  death 
of  a  proprietor  his  heirs  can  divide  his  property  ancestral  as  well 
as  acquired.' 

(c)  Here  the  expression  "  brothers  being  assembled"  cpntained  Explanation. 
in   the   (above)   text  of  Manu  suggests  one  case  (of  partition)  by 
the  nse  of  the  plural  number  as  an  instance,   as  otherwise  there 
would  be  no  partition  at  the  choice  of  one  or  two.     Thus, — 

JiMi^TA-viHANA  : — Sinco  any  one  parcener  is  proprietor  of  -^w^^ori'J* 
his  own  wealth,  partition  at  the  choice  even  of  a  single 
person  is  thence  deducible ;  and  concurrence  of  heirs  sug- 
gested as  one  case  of  paHition,  is  recited  explanatorily  in 
tbe  text : — ^*  The  brethren  being  assembled,  &c.^'  Else, 
since  assemblage  implies  nmny,  there  could  be  no  distribution 
between  two;  for  no  passage  of  law  expressly  propounds  a 
division  between  two  co-heirs. — Da,  Bhd,,  Chap.  I,  §  36. 

.VyAsa  says : — '^  For  brethren  a  common  abode  is  ordained  Authority, 
so  long  as  both  parents   live ;    but   after   their  decease,   tbe 
religious  merits  of  separated  brethren  increase.''* 

JfMijTA-viHANA,   has,  howcver,  decided  that  partition    is  not  Authority, 
lawful   while  the   mother  lives.     But  with  the  mother's  consent 
partition  is  lawful.* 

Consequently,  according  to  the  law  of  Bengal  Proper, — 

575.     Partition  after  the  father's  death  (natural    Vyaviuths. 
or  civil  t)  of  the  paternal   and   ancestral    estate  is 
lawful  if  made  with  the  mother's  consent. 


Amiotations. 


•  with  varions  relative  dependants,  to  be  provided  for  out  of  the 
aggregate  fund  ;  bat  subject  always  to  separatioD,  by  a  common 
consent,  or  at  the  instance  of  any  one,  or  more,  wishing  to  be  dis- 
joined, in  his  or  their  concerns  -,  and  subject  also  to  the  exclusion 
of  any  one  or  more,  from  participation  io  the  inheritance,  for 
causes  to  be  hereafter  enumerated. — Stra.  H.  L.,  Yol.  I,  p.  120. 


•  D&yoMdga^  Chap.  Ill,  Sect,  i,  §  1,  %  8,  6,  8,  18*  See  anU,  pp.  421,  422. 
t  See  ani€,  page  8—11. 
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Exporition.  {^)  '  Equally'*  means  in  equal  proportions ;  no  deduction  of 
a  twentieth  part  or  the  like  being  allowed  to  the  eldest  son  and 
so  forth,  t 

Exposition.  Here  the  term  equally  indicates  that  their  title  is  equal ;  thai 
is,  a  deduction  of  a  twentieth  part,  &c.,  is  allowed  by  other 
brothers  through  affection  and  to  preserve  due  respect,  because 
elder  brothers  are  venerable. — Caleb.  Dig.,  Vol.  II,  p.  521, 

formerly  larger  portions  made  up  with  deductions^  or  ad- 
ditional shares,  were  allowed  to  eldest  and  other  brothers— 
Thus— 

Authority.  Manu  : — The  portion  deducted  for  the  eldest  is  a  twen- 
tieth part  (of  the  heritage,)  with  the  best  of  all  the  chattels ; 
for  the  middlemost,  half  of  that,  or  a  fortieth ;:(  for  the 
youngest,  a  quarter  of  it,  (or  an  eightieth. J)  The  eldest 
and  youngest  respectively  take  their  just  mentioned  portions ; 
and  if  there  be  more  than  one  between  them,  each  of  the 
intermediate  sons  has  the  mean  portion  (or  fortieth.§)  Of 
all  the  goods  collected,  let  the  first-born  take  the  best  article, 
whatever  is  most  excellent  in  its  kind,  and  the  best  of  ten 
(cows  or  the  like.) — Chap.  IX,  vs.  112—114. 

But,   among  brothers  equally  skilled  in  performing  their 
*  several  duties,  there  is  no  deduction  of  the  best   in   ten  (or 

the  most  excellent  chattel) ;  though  some  trifle,  as  a  maik 
of  greater  veneration,  should  be  given  to  the  first-born. 
If  a  deduction  be  thus  made,  let  equal  shares  of  the 
residue  be  ascertained  (and  received.)  But  if  there  be 
no  deduction,  the  shares  must  be  distributed  in  this  man- 
ner :— '^  Let  the  eldest  have  a  double  share,  and  the  next 
born  a  share  and  a  half,  the  younger  sons  must  have  each  a 
share.''    Thus  is  the  law  settled. — Ibid.,  v«.  115—117, 

A  younger  son  being  bom  of  the  first  married  wife,  aftei; 
an  eldest  son  had  been  born  of  a  wife  last  married,  it  may 
be  a  doubt  in  that  case  how  the  division  shall  be  made. 
Let  the  son  born  of  the  elder  wife  take  one  most  excellent 
bull  deducted  from  the  inheritance ;  the  next  excellent  bulls 

•  Used  in  the  above  text  of  Manu. 

t   VivdcUi-chirUamcmi,  page  224. 

t  The  fortieth  part  should  be  computed  on  the  whole  estate,  not  on  the 
residue  after  deducting  a  twentieth  part ;  for  that  is  expressly  dedared  bj 
the  term  '  half  of  that.*  The  same  should  be  also  a^rmed  in  respect  of 
the  eightieth  part.— CoZei.  Dig.,  Vol.  II,  p.  549. 

§  This,  however,  must  be  understood  as  applicable  to  the  case  where  tlie 
eldest  and  the  one  next  to  him  are  endowed  with  learning  and  other 
qualities,  and  the  youDger  brothers  are  devoid  of  any  good  quality.— '£oi<- 

Li^KA-BHATTA. 
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are  for  those  who  were  horn  first,  but  are  inferior  on  acicount 
of  their  mothers,  (who  were  married  last.)  A  son,  indeed> 
who  was  first  born,  and  brought  forth  by  the  wife  first 
married,  may  take  one  bull  and  fifteen  cows ;  and  the  other 
sons  may  then  take,  each  in  right  of  his  several  mother : 
such  is  the  fixed  rxxle/^^—Ibid.,  vs.  122—124. 

There  were  also  other   kinds   of  deductions  ordained  by 
other  sages^  many  of  them  are  as  follows  :-— 

Vrihaspati  : — Two  modes  of  partition  are  expressly  Authority. 
ordained  for  co-heirs  :  one,  in  the  order  of  seniority ;  the 
other,  by  allotment  of  equal  shares.  The  eldest  (or  he) 
who  is  pre-eminent  by  birth,  science,  and  virtuous  qualities^ 
shall  receive  two  shares  of  the  heritage;  the  rest  shall 
share  alike :  but  he  is  venerable  like  their  father.f 

Vashishth A :— Partition  of  heritage  among  brothers  shall  Authority.  - 
be  thus  made :  the  eldest  shall  take  a  double  share,  and 
the  tithe  of  cows  and  horses ;  the  youngest  shall  have  the 
goats  and  sheep,  and  one  house;  the  sword  and  other  black 
iron,  and  the  furniture  of  the  house,  shall  belong  to  the 
middlemost,  t 

Vishnu  : — Let  sons  produced  by  wives  of    equal  class  Authority. 
receive  equal  shares,  but  give  the  best  chattel  as  a   deducted 
allotment  to  the  first  born.f 

HAaiTA :— When  a  herd  of  kine  is  to  be  divided,  let  Authority. 
the  rest  of  the  brethren  give  a  bull  to  the  eldest  brother, 
or  give  him  the  best  chattel,  leaving  to  him  the  images 
of  deities  and  the  patrimonial  house,  let  them  remove  and 
erect  other  habitations:  or  if  they  remain  in  the  same 
court,  the  best  apartment  shall  be  assigned  to  the  eldest, 
and  successively  the  next  best  to  the  others.^ 

Apastamba: — In  certain   countries   a    suvarna,  a  black  Authority. 
c>ow,   and  the  black  produce   of  the   earth,  devolve  on  the 
j^ldest   son,   together  with   the    utensils    of    the    common 
"fether.t 

Sank  HA  and  Likhita  : — To  the  eldest   son   a   bull   shall     Authority, 
Ibe  given,  to  the   youngest,   a  house  other  than  the  father's 
habitation.f 

GouTAMA : — A  twentieth    part  of  the   heritage,   a  pair  Authority. 
(of  kine,)  a  car  with  beasts  which  have  teeth  in    both  jaws, 
and   the   bull  kept   for   impregnation,  shall    belong   to  the 

•  Thus  Manu  delivers  four  modes  of  unequal  partition  ;  and  since  par- 
tttton  cannot  be  made  in  four  ways  in  the  same  case,  it  must  be  affirmed 
that  he  intends  a  distinction  according  to  circumstances.  Such  ia  tho 
opinion  of  Kulluka-bhatta,  Chandkshwaha,  and  others.— Co^6.  Dig.. 
Vol.  II,  p.  553. 

t  See  Qol^b,  Dig.,  Vol.  II,  pp.  6i9-6S7* 
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eldest;  cattle  blind  of  one  eye  or  old,  and  tboee  oE  which 
the  horns  are  l>roken^  the  tail  hairless^  shall  belong  to  the 
middlemost,  i£  there  be  two  or  more  hea^  oE  such  cattle ; 
a  ewe,  some  ^rain,  iron,  a  house,  a  cart  and  yoke,  and  one 
of  every  sort  of  quadruped,  sliall  belong  to  the  youngest, 
the  residue  shall  equally  be  divided.  One  bull  shall  be 
the  additional  portion  of  an  eldest  son  (born  of  a  wife  last 
married,  or  if)  produced  by  the  first  married  wife,  he  shall 
have  a  bull  and  fifteen  cows  ;  or  the  same  deduction  (which 
is  granted  to  an  elder  sou  born  of  a  wife  last  married,) 
shall  be  rec/eived  by  a  younger  son  born  of  an  elder  wife. 
Or  the  first-born  shall  first  choose  and  take  any  one  chattel, 
and  ten  head  of  cattle,  (and  the  rest  shall  successively 
make  a  similar  selection.'^) 

Citing  the  Scripture, — ''  Let  equal  shares  be  given  to 
all  without  distinction,  or  let  the  eldest  deduct  the  most 
excellent  cattle;  or  let  the  first  born  take  one  of  ten  (cows 
and  the  like,)  and  let  the  rest  share  equally,'^  the  text  of 
BoudhAyana  directs  the  best  chattel  to  be  given  to  tiie 
eldest,  and  one  out  of  ten  cows  or  other  decade  of  homo- 
geneous things.* 

BoudhAyana  : — On  the  death  of  the  father,  the  portion 
of  the  eldest  son  is,  in  the  order  of  the  four  classes,  a  ball| 
a  horse,  a  goat,  and  a  sheep.*  * "'' 

Narada  : — To  the  eldest  a  greater  portion  shall  be  gtv«% 
a   worse  (or  inferior)  share  is  ordained  for  the  youngest ;  At ' 
rest  shall  have*  equal  allotments,   and  an  unmarried  mtet 
shall  also  have  a  portion.* 

Dbvala  : — The  mean  portion  (or  fortieth  part)  is  ordained 
for  sons  who  have  equal  pretensions ;  but  let  the  tenth 
part  of  the  heritage  be  given  to  the  eldest  who  conducts 
himself  according  to  law.* 

It  appears,  however,  from  the  subjoined  passages  that  the 
brothers  who  were  distinguished  by  science,  virtue  and 
excellent  qualities  were  entitled  to  deductions  or  larger  shares, 
but  not  those  who  were  not  so,  while,  on  the  other  hand, 
those  who  were  addicted  to  vice  lost  their  title  to  inherit- 
ance : — 


Vrihaspati  : — Of  those  sons,  he  who  is  endowed  with 
science («),  and  qualities,  is  entitled  to  receive  a  greater 
portion.     All  the  sons  shall  succeed  to  their  father  s  estate, 

•  3««  Coitb.  Dig,  Vol.  II,  pp.  546—587. 
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IS   is   ordained ;  bat  he  who  is  distiDguisbed  by  science  and 

food  condact,  shall  take  a  greater  share  than  the  rest* 
rogenitors  become  truly  the  parents  of  a  son  whose  fame 
is  spread  in  this  world  for  science,  skill  in  arts,  courage, 
wealth,  and  for  knowledge^  liberality,  and  virtuous  actions. — 
Vi.  Chi,,  p.  324. 

Vrihaspati  : — Two  modes  o£  partition  are  expressly  or- 
dained for  co-heirs:  one  in  the  order  of  seniority;  the 
other  by  allotment  of  equal  shares.  The  eldest  (or  he)  who  is 
pre-emiment  by  birth,  science  (e)  and  virtuous  qualities^  shall 
receive  two  shares  of  the  heritage,  the  rest  share  alike : 
but  he  is  venerable  like  their  father.* 

(e)  '  Science.' — Knowledge  of  the  Vedas  and  other  branches  of 
sacred  literature. — CoUb,  Dig.,  Vol.  Ill,  p.  81. 

The  knowledge  of  the  Vedas,  the  practice  of  the  religi- 
ous actions  ordained  in  the  Vedas,  not  deceiving  a  younger 
brother,  as  well  as  other  good  qualities  render  one  entitled 
to  a  deduction. — Sat-KBiSHNA^s  commentary  on  the  Ddya* 
bhdga,  Sans.,  p.  80. 

Manu  : — All  those  brothers  (whether  first  born  or  younger) 
who  are  addicted  to  any  vice,  lose  their  title  to  inheritance. 
See  Exclusion  from  inheritance. — Chap*.  IX^  v.  214. 

Thus^  it  is  manifest  from  the  passages  above  cited^  Conolusioa. 
that,  to  deserve  a  greater  share  whether  made*  up  by  the 
addition  of  a  whole  or  half  a  share,  or  by  the  addition  of  a 
deduction  or  deductions  prescribed  by  Manu  or  by  any  other 
sage,  as  above,  the  eldest,  the  next  bOrn,  or  any  other  brother^ 
must  be  endowed  with  transcendent  learning  and  virtuous 
qualities.  But  since  persons  endowed  with  such  learning, 
virtues  and  good  qualities  are  rare  in  the  present  {Kali)  age, 
and  since  younger  brothers  in  the  present  age  entertain  not 
great  veneration  for  their  elders,  therefore,— 

576.  It  has  been  concluded  and    determined  vyatHuiu. 
that  in  this  age  neither  the  eldest  brother  can  have 

a  double  share,    nor  any  other  brother  a   larger 
share  as  ordained  by  Manu  and  the  restf 

577.  For  the  same  reason,  the  deduction  of  a  fyavanhi. 
twentieth   part   with  the  best  chattel,  or  of  a  for- 
tieth, or  eightieth  part,  as  ordained  by   Manu,   or 

•  See  Z>i.  BU-,  Chap.  II,  §  42,  BO.-^CoIeh.  Dig.   Vol  III,  p.  81. 
t  Set  anU,  pages  606—508. 
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any  other  kind  of  deduction  as  ordained  by  any 
otker  legislator,  is  disallowed  in  the  present  {Kali) 
age. 

Vide  PreoedentB,  pages  707,  708,  717,  718,  726—785. 

Vffawiihd.  578.  But  even  if  a  brother,  endowed  with  such 
learning,  good  qualities  and  virtues  as  would  en- 
title him  to  a  greater  share,  (made  up  by  the  ad* 
dition  of  a  full  or  a  half  share  or  a  deduction,)  were 
to  be  found  in  this  {Kali)  age,  yet  now  the  bes- 
towal on  him  of  a  share  with  a  deduction  or  de- 
ductions, or  of  a  share  larger  than  that  of  another 
brother,  unless  it  be  customary  in  the  family,  is 
abrogated  and  obsolete. 

Vide  Precedents,  pages  707,  708,  717,  718,  725—735. 

Although  this  unequal  partition  is  found  in  the  sacred 
erdinance,  both  during  the  life  and  after  the  death  of  the 
father,  yet  on  account  of  other  texts  equal  division  has 
been  the  rule  in  the  Kali  (or  present)  age. — Since,  it  is 
laid  down  by  the  prince  of  contemplative  sages  :•  *'  Practise 
not  that  which  is  legal,  but  is  abhorred  in  the  loka  (/),  forij 
secures  not  celestial  bliss/' — Vir.  Mi,,  [Sans,,)  ip,  174. — 8etf 
Mit,  Inh.,  Chap.  I,.  Sect,  iii,  §  4,  6,  7 ;  and  Fyar.  CtmgL, 
Vol.  II,  Part  i^  pp.  ^98,  299. 


Annotations. 

576-<-578.  In  former  times,  the  right  of  primogenitare  prevailed 
to  a  certain  extent,  but  that  with  other  usages  has  been  abrogated 
in  the  present  or  (Kali)  age. — Macn.^  H.  L.,  Vol.  I,  p.  17. 

572 — 574.  The  rules  concerning  these  deductions  varying,  their  di* 
versity  is  endeavoured  to  be  reconciled  by  the  supposition  of  relative 
and  superior  good  qualities — a  criteriou  of  title  admitted  to  depend 
upon  reasoning,  too  subtle  to  be  allowed  much  influence  in  the 
determination  of  civil  rights.  Altogether  obsolete  as  the  preten- 
sion is,  upon  partition  among  brothers,  and  optional  in  any  case 
on  the  part  of  the  father  in  his  life-time,  while  he  is  restricted  ' 
from  acceding  to  it,  where  the  property  is  hereditary,  the  hiw 
upon  it  has  become  a  matter  of  mere  curiosity.  Disregarding, 
therefore,  all  distinctions  of  the  above  kiud,  the  general  rule  is, 
that  it  must  be  equal.— Stra.  H.  L,  (F.  E.,)  Vol.  I,  p.  122. 

*  TiJHAVALKTA,  who  18  Otherwise  called  ''  ToofsHWABA  (Prince  t>f  ooo* 
templative  sages.}" 
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Sangbaha-kIra  : — *'  A«  the  duty  of  an  appointment  (to   Aulhoritj. 
raise  up   seed  to  another)  and  as  the  slaying  of  a  cow  for  a 
victim  are  disused  at  the  present  day,  so   is   now   (/)   parti- 
tion  with  deductions.'^ — Vide  Smri  Chan.,  Chap.  Ill,  CI.  16. 

if)  The  words  "  at  the  present  day,*'  and  "  now"  are  both 
UB^  in  the  above  text  in  order  to  indicate  the  present  {Kali) 
Sige.^Ibid.,  CI.  17, 

JiMi^TA-yiSANA  : — It  must  not  be  argued,  that  the  prac-  Authority. 
tice  of  equal  partition  is  indispensable  as  the  only  mode 
authorized  by  law.  For  the  brethren  may  consent  to  the 
deductions  by  reason  of  great  veneration  (for  the  eldest). 
An  option  exists  like  that  of  making  or  omitting  partition.. 
Accordingly,  since  persons  of  the  present  day  who  are 
younger  brothers  entertain  not  great  veneration  (for  the 
eldest,)  equal  distribution  is  alone  seen  in  the  world ;  as 
also  because  elder  brothers  deserving  of  deducted  allotments 
are  now  rare.— */>a.  Bhd.,  Chap.  Ill,  Sect,  ii,  §  26,  27. 

The  compilers  of  laws — Shambhu,  SttfKARA,  DsvA-swiMi  Remark, 
and  the  rest,  have  published  volumes  even  in  the  present 
age  on  the  subject  of  deductions,  &c.,  under  the  impres- 
sion that  they  are  in  some  instances  allowed  by  the  usage 
of  the  great.  The  learned  have,  however,  decided  with 
reference  to  religious  books,  purdnas,  &c.,  that  no  such 
usage  of  the  great  exists  in  the  Kali  age.— -iSm9*t.  Chan., 
.  Chap.  Ill,  CI.  U. 

579.    Deductions  or  larger  shares  are  always  dis- 
allowed among  Shudraa.^^Dd.  Ta.  Sane.,  p.  66. 

Mahu  : — A  woman  of  the  same  class  onlv  and  not  of  Authoritf* 
a  different  class  may  become  the  wife  of  a  Shudra.    Those 
that  are  born  of  her,  become  equal  sharers,  although  there 
may  be  a  hundred  sons. — Chap.  IX,  v.  157. 

Of  the  sons,  he  who  is  endowed  with  science  and  c^uali-  Authority. 
lies,*  is  entitled  to  receive  a  greater  portion.  If  it  be 
alleged  that  as  this  text  of  Vbihaspati  has  a  general 
import  regarding  deductions,  why  should  not  the  ShUdras 
be  entitled  to  deductions  on  account  of  good  qualities.  The 
reply  is,  no,  they  cannot  be,  inasmuch  as  they  cannot  be 
endowed  with  such  qualities.* —  Coleb.  Big.,  Vol.  II, 
pp.  578,  579. 

*  QnalitieB  which  entitle  one  to  deducted  allotments  are :  knowledge  of 
the  Vedat,  practice  of  the  religious  acts  ordained  hy  the  Vedas,  not  deceiy 
log  a  younger  brother  and  the  like.  (SBf-KBiSHKA's  commentary  on  th^ 
DayAbhiga,  page  80.)  But  8hiAdra$  are  not  allowed  to  ^tudy  the  Vedai. 
See  OjUJf.  D'lg^  Yol,  JJ|  pp.  W,  679.    See  onfe,  page  509* 
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vyamthi.  580.  Thus,  in  the  present  age,  no  larger  share, 
anyhow  made  up,  .being  allowed  to  a  brother  of 
the  same  description,  the  shares  of  such  brothers 
are  equal  in  all  respects. 

Vide  Precedents,  pages  707,  708,  717,  718,  725—735. 

Authority.  So  says  Ushanas  :— ''  The  distribution  among  brothers  bom 
of  women  of  the  same  tribe  is  ordained  to  be  m^de  equally. 

Authority.  After  speaking  of  a  father,  HARfTA,  says: — *'If  he  be 
dead,  the  partition  of  inheritance  should  be  made  equally'** 

Authority.  PoiTHiNASi  says : — '' When  the  paternal  inheritance  is  to 
be  divided,  the  shares  shall  be  equal  among  the  brothers."^ 

Authority.  YAjNAVALKYA  too  declares  : — '*  Let  the  sons  divide  equally 
the  eiSects  and  debts  after  the  death  of  both  parents/'* 

Authority.  So  qIso  Veihaspati : — " Sons  inherit  tbe  paternal  estate; 
the  share?  of  all  are  equal** — See  Smri,  Chan,,  Chap.  I^ 
Sect,  ii,  §  17. 

Kemark.  Jagan-nAtha  says, — "  It  should  be  here  noticed,  that, 
at  this  time,  in  our  country,  the  practice  of  deducting  a 
twentieth  part  or  the  like  is  almost  wholly  disused,  but  some 
chattel  of  small  value  is  given  to  the  eldest  as  a  token  of 
veneration  (1) :  (simply  on  account  of  his  seniority  in 
h\vi\\)r—Coleb.  Dig.,  Vol.  II,  p.  587.  .  -^ 

The  above  is  also  the  opinion  of  the  BATNiEARA,t  4 
many  other  authors,t  and  quite  consistent  with  reasoiT 
See  anU,  pp.  482,  483,  506—608. 

R«mark8.  ^^*'  although  the  eldest  brother  deserves  to  get  something  '  - 

more  than  the  other   brothers,   by   reason   of  his   producing 
great  spiritual  benefits  to  his  father  by  delivering  him  from 


m 


Annotations. 
(1)  Upon  the  authority  of  the  above  dictnm  of  Jagait- 
hItha,  Sir  Thomas  Strange  says,  ''  The  eldest  had,  moreover, 
a  claim,  not  only  to  the  best  chattel,  but,  upon  partition  among 
brothers,  to  the  best  apartment  of  the  house,  the  rest  being 
distributable  according  to  the  pretensions  of  each.  But  to  entitle 
him  to  these  privileges  extraordinary  merit  was  required  to  be 
combined  with  primogeniture,  otherwise  some  trifle  only  was  to  be 
given  him,  to  distinguish  him  as  the  eldest.— Stra.  H.  L.,  (F.  £.) 
Vol.  I,  p.  122. 

•  2)4.  BU^  Chap.  Ill,  Sect,  ii,  §  25. 
t  Sm  Vyav.  Chan.,  Vol.  IIj  IVm^t  i,.pp.  286,  287,  825, 8W.' 
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the  hell  called  put  and  so  fortb,^  yet  the  allotment  thereof  is 
dependent  on  the  option  of  the  youngei^  brothers,  inasmuch 
as  it  is  not  ordained  by  any  lawgiver  that  the  eldest  can 
realize  it  by  having  recourse  to  law  in  case  it  be  not  given 
amicably. 

681.    As  brothers  are  entitled  to  divide   and    Vyavcutu^ 
share  the  paternal   and  ancestral  estate,    so  are 
their  nephews   and   grand-nephews   whose  fathers 
and  grandfathers   are  dead,  (physically  or  civillyt), 
or  their  heirs  and  representatives.  See  ante^  p.  49S* 

Vide  Precedents,  pages  719—7^1,  735,  746, 

"With  this  difference,  however,  that— 

S82.  Brothers  share  per  capita,  whereas  father-  yyavMtM. 
less  nephews  are  entitled  to  have  collectively  their 
father's  share,  and  a  deceased  brother's  grandsons, 
whose  father  or  fathers  also  are  dead,  are  entitled 
to  have  their  grandfather's  portion,  which  they  are 
to  sub-divide  per  capita,  in  the  case  of  their 
being  the  sons  of  one  father,  otherwise  with 
reference  to  their  fathers.  J  See  post,  p.  519. 

Vide  Precedents,  pages  705,  716,  720,  721,  735,  746. 

YijNAVALKYA  : — Among  those  whose  fathers  are  deceased.   Authority. 
the  allotment  of  shares  is  according  to  the  fathers4 

Vrihaspati  : — Their  sons  of  unequal  number  are  declared    Authority. 
to  take  the  shares  of  their  respective  fathers.  | 

The  meaning  is,  where  the   sons   of  the  deceased   fathers    ExpoBition^ 
are  of  unequjJ  number,   that  is,  of  greater  or  less  number,^ 


AimotationB. 


581.  Nephews  whose  fathers  are  dead,  are  entitred,  as  far 
as  the  fourth  in  descent,  to  participate  equally  with  th«  brethren. 
These  take^per  stirpes,  and  any  one  of  the  co-parceners  may  insist 
on  the  partition  of  his  share. — Macn.  H.  L.,  Vol.,  I,  p.  50. 

The  right  of  a  nephew  to  receive  his  fatlier's  shares  from 
his  uncle  is  explicitly  declared  in  a  passage  of  KIttAtaka,  (cited 
in  Z  Dig.,  p.  7,  text  ixxix).  Colebrooke's  opinion.— See  Stra. 
H.  L.,  Vol.  II,  (F.  K,)  p.  293. 


*  See  ante,  pp.  82,  88.  Notes,  and  pp.  482,  483. 
t  S«e  txMe,  pages  8,  9.  *  $  Sm  ante,  page  21. 
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the  sons  of  each  father  take  the  share  of  their  own  father 
only.  For  example :  when  one  has  a  single  son,  another 
two,  and  a  third,  many ;  the  only  son  receives  one  share 
in  right  of  his  father,  the  two  sons  take  one  8har«  apper- 
taining to  their  father,  and  similarly  the  many  sons  obtain 
one  share  dne  to  their  father. --Sm7*t.  Chan.,  Chap.  YUI, 
Clause  4. 

Tyawihd.  588^  If  any  of  the  brothers  in  whom  the  inheri- 
tance  vested  die  leaving  no  son,  son's  son,  or  son's 
son's  son,  but  any  other  heir,  such  heir  also  is  entiilecl 
to  take  the  deceased's  share  in  the  partition  made 
by  his  brothers  or  their  heirs. 
Fide  Precedents,  pages  708,  713,  714. 


SECTION  III. 

Allotment  to  the  unuabribd  dauohter  ob  dauohtbrs 

OF  THE  deceased  PROPRISTOB. 

Manu  : — To  the  unmarried  daughters  let  their  brothert 
give  portions  out  of  their  own  allotments  respectively,  ac- 
cording to  the  classes  (of  their  several  mothers),  let  each 
give  (a)  a  fourth  part  of  his  own  distinct  share ;  and  they 
who  refuse  to  give  shall  be  degraded. — Coleb.  Dig.,  Vol.  Ill, 
page  92. 

Vbihaspati  : — On  the  death  of  the  father,  the  metier 
ijanani)  has  a  daiih  to  an  equal  share  with  her  sons ;  the 
mothers  (mdtarah)  take  the  same  share;  the  unmarried 
daughters  each  a  fourth  of  a  share. — See  Vi.  Chi.,  p.  240. 

KIttAtanA: — For  unmarried  daughters  a  fourth  shaie 
is  ordained,  and  three  shares  for  sons ;  but  if  the  estate  be 
small,  the  daughter  is  considered  as  having  a  right  to  a  suffi- 
cient portion,  without  deiernwiing  the  rate. — Coleh.  Dig.. 
Vol.  Ill,  p.  97. 

(a)  Let  each  give.]  From  the  mention  of  eiving,  (and) 
the  denunciation  of  the  penalty  of  degradation,  if  they  refbse, 
it  appears  that  portions  are  not  taken  by  daughters  as  having 
a  title  to  succession.  For  one  brother  does  not  give  a  portion 
out  of  his  allotment  to  another  brother,  who  has  a  right  of 
inheritance.— i>rf.  Bhd.,  Chap.  Ill,  Sect  ii,  §  37. 

TAjnavalkta  saying,— "  Uninitiated  brothers  should  be 
initiated  by  those  for  whom  the  ceremonies  have  been  al- 
ready performed ;  but  sisters  should  be  disposed  of  in  mar- 
riage, giving  them,  as  an  allotment,  a  foortii  part  of  a 
brother's  own  share,''  declares  the  obligation  of   diqposiDg 
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of  them  in  marriage^  not  their  right  of  succession. — Dd. 
Bkd.,  Chap.  III^  Sect,  ii,  $  38. 

'  Thus  (since  the  daughter  takes  not  in  right  of  inheri- 
tance^)^ if  the  wealth  be  greats  funds  sufficient  for  the 
nuptials  should  be  allotted.  It  is  not  an  indispensable 
mle  that  a  fourth  part  shall  be  assigned.^-T&id.^  §  89. 

ViSHNtJ  nsLjB : — But  of  maiden  daughters  the  ceremony  of 
marriage  should  be  performed,  according  to  one's  own  inheri- 
tance.—27rf<  To,,  Chap.  Ill,  §  19. 

Baghu-handana  holds  that  the  texts  which  ordain  the 
allotment  of  a  fourth  share  (to  a  maiden  daughter)  are  to  be 
bonstrued  to  signify  the  allotment  of  property  sufficient 
tor  marriage.— See  Dd.  Ta.,  Chap.  Ill,  $  20. 

Accordingly  the  said  author  has  laid  down  the  following 
principle  which  is  held  to  be  the  Vyavasthd  on  this  subject. 

684.  To  the  uumarried  daughter's  property  suffi- 
cient to  defray  the  expenses  of  their  marriage  should 
be  given. t — Ibid.^  §  19. 

As  is  said  by  Dbvala  : — '*  Wealth  sufficient  for  marriage 
should  be  allotted  to  the  unmarried  daughters  out  of  the  estate 
of  the  father.''— /6id. 

The  above  principle  has,  in  another  place,  been  confirm- 
ed by  the  said  author  in  these  terms :  *'  Here  (it  is  to  be 
understood  that)  the  right  of  sisters  extends  to  so  much 
property  as  is  sufficient  for  their  marriage,  because  it  is  so 
declared  by  the  sages  as  well  as  the  authors  of  Digests.''— 
Dd.  Ta.,  Chap.  XI,  §  48. 

Jagan-nItha  says,— '^HalAtudha  and  otbersj  hold  that 
so  much  only  should  be  given  as  is  sufficient  to  defray  the 
expense  of  sacrament  or  marriage ;  but  a  fourth  part  is 
mentioned  by  way  of  example."— CofeJ.  Dig.,  Vol  III, 
|>age  92. 


yyav(uih4» 


Authority. 


Remark. 


•  Maheshwara. 
t  See  anUf  pages  141,  142. 
t  Sucli,  indeed,  is  the  opinion  of  the  authors  of  the  Bengal  sehool.^See 
anu,  pages  141,  142. 


Digitized  by 


Google 


516 


VYAVASTHi-BABPANA 


VyavaiihS, 


SECTION  IV. 

On  allotment  of  a  share  to  the  mother. 

585.  If  partition  of  patrimony  is  made  during 
the  life-time  of  the  mother,  then  she  is  to  get  a 
share  equal  to  that  of  her  (each)  son.*  See  post, 
page  519. 

Vide  Precedents,  pages  737,  739,  741,  745,  746,  749. 

Authority.  When  partition  is  made  by  brothers  of  the  whole  blood, 
after  the  demise  of  their  father,  an  equal  share  should  be 
given  to  the  mother — DA.-bhd.,  Chap.  Ill,  Sect,  ii,  §  29. 

Vrihaspati: — The  mother  on  the  death  of  her  husband 
takes  a  share  equal  to  that  of  (each  of)  her  sons.* 

KAtyAyana  : — The  mother  also  on  the  demise  of  the  father, 
takes  a  share  equal  to  her  son^s.* 

Authority.  If,  however,  partition  is  made  during  the  life-time  of  the 
mother,  then  she  must  be  made  an  equal  sharer  with  her 
own  sons. — Da.  Kra.  Sang.j  Chap.  VII. 

Authority.  Since  the  term  mother  intends  the  natural  parent,  it  can- 
not also  mean  a  step-mother.  For  the  word  employed  once 
cannot  bear  the  literal  and  metaphorical  senses  at  the  same 
time.— 2?<S.  Bhd.,  Chap.  Ill,  Sect,  ii,  §  30.  . 


Authority. 


Annotations 
586.  The  mother  has  a  contingent  right  which  may  be  enforced  hy 
her  upon  a  partition  of  her  husband's  estate  being  made.  Her  origi- 
nal right  is  to  maiuteuance  only— which  is  to  be  suitable  to  the  wealth 
of  which  her  husband  died  possessed  ;  but  it  is  by  the  aci  qf  athen 
that  she  becomes  entitled  to  any  specific  share.  The  reason  given 
for  this  is  modern  but  satisfactory.  She  has  a  right  to  participate 
in  all  the  comforts  which  are  enjoyed  by  her  family  in  its  undivided 
state,  and  a  legal  as  well  as  natural  claim  to  that  protection  which 
may  be  derived  from  a  union  of  her  descendants.  If  therefore 
she  is  deprived  of  such  advantages,  it  is  but  just  that  she  shoald 
be  enabled  to  take  care  of  herself,  and  not  be  obliged  to  go  from 
door  to  door  for  her  support.  The  doctrine  is  rational,  and  I  hare 
not  been  able  to  discover  that  it  is  anywhere  contested.— Sir  Fran- 
cis Macnaghten's  considerations  on  the  Hindu  Law,  page  57. 

•  See  D&^-Bhd.,  Chap.  Ill,  §  29—81 ;  Di.  Kra.  Sang.,  Chap.  VII,  §  2-J, 
and  Dd,  To,,  Chap.  Ill,  §  18. 

Sh:  William  Macnaghten  (in  his  book  on  the  Hindd  Law,  Vol  I,  v^g^  ^^) 
treats  of  the  right  of  the  mother  in  partition ;  but  what  he  has  written  seema 
to  be  insufficient  as  well  as  inaccurate,  as  wiU  be  found  by  nforenoe  to  the 
Vyavaith&$  and  authorities  herein  contained. 
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586.     Here  since  the  term   mother  relates  to    ^y«^««<Aa. 
natural  parent,   the  step-mother  does  not  partici- 
pate, but  she  must  be  maintained   with   food   and 
raiment. — Dd.  Kra.  Sang.^  Chap.  VII,  §  3. 

Vide  Precedents,  pages  TIS,  744, 

According    to    JiMliTA-VAHANA,      RaGHU-NANDANA,      SrI-    Expoeitioo. 

KRISHNA  TarkAlankIrAj  and  the  rest,  when  partition  is 
made  by  a  father,  a  share  equal  to  that  of  a  son^s  mast  be 
given  to  the  wife  who  has  no  son,  not  to  her  who  has  male 
issue ;  her  son  should  be  considered  as  alone  entitled  to 
(share  in)  the  partition :  this  agrees  with  common  sense. 
But,  when  partition  is  made  by  sons,  no  share  need  be 
allotted  to  the  step-mother,  who  has  no  male  issue,  but  food 
and  raiment  (must  be  assigned) ;  for  the  late  owner  of  the 
property  was  bound  to  support  her. — It  is  a  settled  rule,  that 
a  widow  will  receive  from  son&  who  were  bom  of  her,  an 
equal  share  with  them,  and  she  cannot  receive  a  share  from 
children  of  another  wife.* 

587-  The  equal  participation,  however,  of  the  ^y«*'«^'^- 
mother  with  her  sons  takes  effect,  if  no  separate 
property  have  been  given  her  by  her  husband  or 
any  of  his  kinsmen :  but  if  any  have  been  so  given, 
she  is  to  have  ardha  or  a  portion  which  together 
with  the  etri'dhan,  will  be  equal  to  a  son's  share. 

Vide  Precedents,  pages  737—739. 

For  authorities,  &c.,  see  antej  pages  199 — 201,  488—490. 

588.     If  the   sons  refuse  to  deliver  the  share  of  Vyavanhi. 
their  natural  mother,   she  may  exact  it  even  by 
forcible  means.    For  the  ordinance  would  be  other- 
wise nugatory.* 


689.  When  the  father  of  an  only  son  leaves 
one  wife,  then  (not  a  share,  but)  food  and  vesture 
only  shall  be  allotted  to  her.* 

Vide  Precedents,  page  751. 


Vyavoiihd. 


Annotations. 
585,  586.    It  will  have  been  seen  that  in  cases  of  partitioD,  the 
mother's  right  depends  upon  the  parties  by  whom  the  division  may 
be  made ;  that  it  mast  be  made  by  her  own  descendants  ;  and  that 


•  Cokb,  Dig.,  Vol.  Ill,  pp.  13,  29,  80,  81. 


Digitized  by 


Google 


618 


VYA^ViilTHl-DAEPANA 


Authority. 


Since  tlie  Uw  has  only  ordained  the  allotment  of  a  share 
to  the  mother  or  step-mother  when  partition  is  made  among 
sops.— Cofofi.  Dig,,  Vol.  Ill,  p.  31. 

vyavoiM.  590.  If  the  uterine  brothers  separate  from 
their  half  brothers,  their  respective  mothers  will 
not  be  entitled  to  shares. 

If  a  man  leave  two  wives,  and  by  one  two  sons  and  bj 
the  other  foar,  partition  shall  be  made,  as  above  mentioned, 
among  the  brothers  of  the  whole  blood  and  half  blood ; 
but  what  shares  sliall  be  allotted  to  their  respective  motbars  ? 
To  this  Chandbshwaba  and  the  test  would  reply,  the  estate 
must  be  divided  into  eight  shares,  and  two  must  be  given 
to  the  mothers,  for  they  are  equally  wives  of  the  father ; 
and  the  six  brothers  take  six  shares.  However,  Sai-KBiSHMA 
Ta&xIlankIra  observes  in  his  oommentary  on  the  Ddya^ 
bhdga  that  '  both  are  not  entitled  to  shares,  since  both  are 
not  natural  mothers  of  all  the  sons ;  and  the  natural  mother, 
according  to  JiMi^TA-yAHANA  and  the  rest,  is  alone  eatiUed 
to  a  ^hskTe.*—Coleb,  Dig.,  Vol.  Ill,  p.  29. 

VyavoiM.  591,  But  when  one  set  of  uterine  brothers 
shall  come  to  a  partition  among  themselves,  then 
their  mother  will  be  entitled  to  a  share  equal  to 
that  of  one  of  her  sons :  otherwise  not. 

Illuatration.  If  ^  ^^^^^  ^^^^  *^*'®®  widows,  one  the  mother  of  B,  C  and  D ; 
one  the  mother  of  £,  F  and  G ;  and  one  the  mother  of  H,  I 
and  K ;  upon  a  separation  of  these  three  sets  of  uterine  brothers 
from  each  oilier,  they  will  form  three  joint  and  undivided  fiunilles, 
and  their  respective  mothers  will  not  be  entitled  to  a  separate 
share,  but  if  one  set  shall  come  to  a  partition  among  themtdvei, 
then  thtir  mother  will  be  entitled  in  severalty  to  a  fourth  part  of 
their  estate.  If  another  set  (E,  F  and  Q  for  instance,)  shall  all 
die  without  having  come  to  a  partition;  E  leaving  sons,  F 
leaving  grandsons,  and  G  leaving  great-grandsons,  then  the  sons 
of  E,  the  grandsons  of  F,  and  the  great-grandsons  of  G,  wiU 
form  a  joint  and  undivided  family,  and  tbe  mother  of  E,  P  and 
G  .will  not  be  entitled  to  any  separate  sharc-^Gons.  H.  h^ 
p.  42.     Similarly, — 


FyatHMfAi. 


592.    At  the  time  of   partition  with  half  bro- 
thers, if  the  uterine  brothers  also  separate  from 


Annotations, 
the  ohildless  widow^  or  the  widow  who  had  borne  daughters  only, 
will  not  be  entitled  to  participate  in  the  event  of  her  husband's 
descendants  coming  to  a  partition  of  his  estatc^iMd.,  p.  §7. 


Digitized  by 


Google 


ON  PAUTITION. 


619 


takes    place    Beason. 


eaeh  other,  or  any  of  them  from  the  rest,  taking 
their  shares,  or  his  share,  in  sereralty,  in  that  case 
the  mother  of  these  is  entitled  to  an  equal  shard 
out  of  her  own  sons'  shares.* 

Vide  Precedents,  pages  746,  746. 

Inasmuob  as  at  the  same  time  partition 
amongst  her  own  sons  themselveSi 

If  there  bo  three  widows,  one  the  mother  of  three,  one  the  niustraiioD. 
mother  of  ftrar,  and  one  the  mother  of  fire  sons ;  the  rule  as  to 
partition  will  be  the  same  as  R  is  when  they  are  mothers  eaoh 
of  an  equal  number  of  sons ;  that  is^  if  the  uterine  brothers 
separate  from  their  half-brothers^  and  continue  united  among 
themselves,  their  respective  mothers  will  not  be  entitled  to  any 
several  share ;  but  if  they  oome  to  a  partition  among  themsdvesy 
then  the  mother  of  the  Ihret  sons  will  be  entitled  to  %  fourth — 
the  mother  of  the  f(nir  sons  to  ti  fifths  or  the  mother  of  the  Jive 
sons  to  a  nxth  part  in  severalty. — Cons.  H.  L.,  p.  45. 

If  A  shall  die  leaving  a  widow,  the  mother  of  B,  0  and  D,  XlluBtraUoiL 
and  these  three  sons  survive  him ;  If  B  then  shall  die  leav- 
ing three  sons  E,  F  and  G,-^aad  0  die  leaving  four  sons  H,  I,  K 
and  L,-— and  L  die  leaving  two  sons  M  and  N,  and  a  partition 
then  take  place  between  the  several  parties,  t.  e.^  D  the  surviving 
son  of  A  j  £)  F  and  G,  the  sous  of  B ;  H,  I  and  E,  the  sons 
of  0  ;  and  M  and  N,  the  sons  of  L ;  the  estate  of  A  shall  in 
the  first  instance,  be  divided  into  four  parts,  of  which  his  widow 
will  take  one ;  D  his  surviving  son  will  take  one ;  £,  F  and  G, 
l^e  sons  of  B,  will  take  one ;  and  the  descendants,  the  sons 
and  grandsons  of  0,  will  take  one;  or  if  all  the  parties  separate 
from  each  other,  then  the  estate  of  A  being  divided  into  Isrty- 
eight  parts,  his  widow  will  take  twelve,  D  will  take  twelve ; 
£,  F  and  G,  four  each;  B,  land  E,  three  each;  and  M  and 
N,  one  and  a  half  each  or  three  between  them. — Cons  H.  L., 
page  40. 

We  have  seen  that  oil  a  priihary  partition  in  the  last  men-  niustratioiis. 
tioned  case,  the  widow  of  A  will  be  entitled  to  a  fourth  part 
of  his  estate ;  that  his  surviving  son  D  will  be  entitled  to  a 
fourth  part ;  that  the  sons  of  B  will  be  entitled  to  a  fourth 
part;  and  that  the  descendants  of  C,  will  be  entitled  to  a  fourth 
pairt.  Now  let  us  suppose  the  widows  of  B,  0  and  L,  to  be 
living  when  their  sons  respectively  come  to  a  partition  among 
themselves;  then  the  proportion  of  E,  F  and  0  shall  be  divided 
into  four  parts,  of  which  the  widow  of  B  will  take  one,  and 
E,  F  and  G  one  eaoh.  The  proportion  of  H,  I  and  K  shall  be 
divided  into  four  parts,  of  which  the  widow  of  0  will  take  one, 
and  H,  I  and  K  one  each.  The  proportion  of  M  and  N  shall 
be  divided  into  three  parts,  of  which  the  widow  of  L   will  take 

•  See  OqW>.  Dig.,  Vol.  Ill,  pp.  29,  80,  81. 
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one,  and  M  and  N  one  each.  But  upon  the  primary  pariitlon,. 
A*8  will  be  the  only  widow  entitled  to  a  share.  The  claims  of 
the  other  widows  will  not  arise,  until  partition  be  made  among 
their  own  sons. — Cons.  H.  L.,  p.  40. 

vyavoMthi.  593.  If  any  of  the  sons  or  the  heir  of  a  son 
deceased  be  separated  from  the  rest,  then  also 
the  mother  shall  be  entitled  to  a  share  equal  to 
that  of  one  of  her  sons.    Thus, — 

Vyavatihd.  594.  The  mother  is  entitled  to  a  share  equal 
to  that  of  a  son,  not  only  on  partition  between 
her  sons  themselves,  but  also  between  a  son  and  the 
heir  or  representative  of  another  son,  deceased. 


IlluttAriion. 


Fide  Precedents,  pages  741 — ^746. 

If  A  shall  have  three  sons  B,  C  and  D,  by  one  wife,  and  if 
A  shall  die,  leaving  his  sons  B  and  C,  and  his  grandsons  E,  F 
and  O,  by  his  son  D,  and  his  widow,  the  mother  of  B,  C  and  D, 
surviving,  then  upon  partition  made  between  B,  0,  £,  F  and  G, 
the  mother  of  B,  C  and  D  (f .  e.  the  widow  of  A)  shall  take  one- 
fourth  of  his  (A's)  estate,  or  as  much  as  £,  F  and  G,  (sons  of 
D)  shall  take  among  them  jointly.  The  same  rule  will  hold^ 
if  two  of  her  sons  had  died,  and  If  partition  had  been  made 
between  her  living  son  and  the  sons  of  her  two  deceased  sons  ;^ 
as,  if  0  and  D,  had  died,  she  will  in  this  case  also  take  one- 
fourth  of  A's  estate — she  shall  take  one  share—her  living  son 
B  shall  take  one  share — the  sons  of  C,  shall  take  one  share 
among  them, — and  the  sons  of  D,  shall  take  a  share  among 
them.— -Cons.  H.  L.,  p.  52. 


Annotations* 


593,  594.  In  the  case  of  Oooru-prasad  Base  versus  Shib-chunder 
Bo$e,  Ac,  the  court  made  farther  enquiry,  and  obtained  the  best  in* 
formation  ;— we  were  ultimately  satisfied  that,  upon  a  partition  by 
her  son  and  grandson,  Khat^ani  was  entitled  tq  share,  as  she  would 
have  been  had  the  partition  been  made  hy  her  sons.— Cons.  H.  L^ 
page  29. 

593,  594.  It  is  well  established  that  she  is  entitled  to  a  share,  if 
her  sons,  her  grandsons,  or  her  sons  and  grandsons  should  divide 
the  estate. — As  there  is  nothing  to  exelude  her  in  the  case  of 
a  more  remote  descendant  being  a  party  to  the  portion ;  it  19, 
I  think  both  reasonable  and  just  that  she  should  have  her  share 
although  such  a  person  should  change  to  be  one  of  the  parti- 
tioners.— Cons.  H.  L.,  p.  30. 
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596.     If  one  of  the  brothers  or    the  heir   of   a     Vyavadki. 
deceased    brother   shall   take  his  share   of    either 
the  movable  or  immovable  property,  this  will   give 
the  mother  a  right   to  her  separate   share   of    the 
same  description  of  property, 

596.  Like  a  brother  the  mother  also  is   entitled     VyavatM. 
to  a   share   of  the  proper]ty  acquired  by  the  use  of 

the  patrimonial  wealth. 

597.  If  the  mother  happen  to  be  the   heiress  of    vyavauh^ 
a  son  deceased,  she  shall,  as  such,  inherit  his  share, 

and  also  on   partition   she   shall,   as   mother,    get 
another  share  equal  to  that  of  one  of  her  sons. 

'Vide  Precedents,  pages  741 — 744. 

598.  The  share  which  is  given  to  a  mother,   in    VyavtuM* 
the   partition  as   above,   is  given  to  her  in  lieu  of 


Annotations. 

593,  594.  If  there  be  any  number  of  sons,  and  one  be  by  any 
means  separated  from  the  others  ;  even  if  he  should  be  separated  by 
authority  of  the  magistrate,  without  the  consent  of  any  of  them  or 
against  the  will  of  all,  the  mother  shall  be  entitled  to  her  several 
share.— Cons.  H.  L.,  p.  47.  See  Ibid,^  p.  42. 

595.  If  brothers  of  an  undivided  family  shall  possess  im- 
movable as  well  as  movable  property,  and  if  one  brother  shall 
take  his  share  of  the  movable  property  to  his  own  separate  u«e, 
continuing  to  possess  the  immovable  property  joint  and  undivided, 
with  his  brothers  ;  this  will  give  the  mother  a  right  to  her  separate 
8har<:  of  the  movable,  but  not  of  the  immovable  property.— Cons. 
H.  L.,  p.  46. 

596.  The  mother  shall  not  be  entitled  to  share  in  the  property 
acquired  by  the  individual  exertions  of  one  of  her  sons,  nor  in  the 
property  acquired  by  the  joint  exertion  of  them  all,  unless  it  shall 
appear  that  such  acquisitions  were  made  out  of  the  patrimonial 
wealth,  in  which  case,  she  shall  be  entitled  to  share  in  the  iticreate 
of  the  patrimonial  wealth,  upon  partition.— /6»U,  p.  61. 

595,  598.  I  believe  it  may  now  be  laid  down  as  the  law,  that  mo- 
theii»  who  take  a  «hare  upon  partition,  take  an  estate /or  life  only,— 

N— 1 
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maintenaDce,  and,  means  allowing,  also  for  the 
performance  of  leligious  acts  ;  and  it  reverts,  after 
ber  death,  to  those  heirs  of  her  husband  oat  of 
whose  portion  that  share  was  allotted  to  her.  Her 
dominion  over  such  property  is,  therefore,  more 
restricted  than  that  of  the  widow  who  succeeds  to 
ber  husband's  estate  by  right  as  heiress  and  repre- 
sents that  estate. — See  ante,  pp.  47 — 60,  491,  4Q2. 
Vide  Precedents,  pages  741 — 748,  745-747. 

Authority.  Jagan-nAtha  : — She  cannot  alienate  the  above  or  apply 
it  to  a  purpose  other  than  that  for  which  it  is  given  her 
by  them  who  were  bonnd  to  maintain  her  from  her  husband's 
estate,  and  who  will  receive  it  back  after  her  death  when 
it  is  no  longer  required  to  be  so  set  apart— Co2^.  Dig.i 
Vol.  Ill,  pp.  22  and  23. 

Jagan-nAtha  further  says : — '*  If  the  share  allotted  to  a 
wife  or  mother  be  consumed  in  her  support,  she  is  entitled 
to  receive  alimony  from  her  husband  or  son  ;  for,  at  all  events, 


Annotations, 


and  with  respect  to  dominion  over  the  property,  stand  upon  the 
Bttme  footing  with  widows  who  succeed  to  their  hosband's  right  It 
has  been  said  that  what  in  taken  by  a  mother  upon  partition,  ia  more 
in  the  nature  of  a  gift  than  that  which  is  taken  by  a  widow  on  the 
death  of  he  r  husbtiod.  If  all  the  sons  agreed  to  divide,  it  might 
indeed  be  said  to  be  in  the  nature  of  a  gift,  because  they  would 
all  have  concurred  in  the  act  by  which  their  mother  became  en- 
titled to  a  share  of  the  estate — yet  if  there  be  ten  sons,  any  one 
of  them  may  enforce  partition  ;  and  although  the  other  nine 
continue  living  in  an  undivided  state,  and  although  the  tenth 
sepHrated  himself  from  them  against  their  will,  his  separation  alone 
will  give  the  mother  a  gift  in  severalty  to  one-eleventh  part  of  the 
estate.  In  such  a  case,  what  she  takes  can  hardly  be  said  to  be  in 
the  nature  of  a  ^/)f— certainly  it  is  not  a  gift  from  her  sons  ;  nine 
of  them  out  of  ten  being  desirous  of  withholding  from  her,  that 
which  one  enables  her  to  take  by  compfulsion  from  the  rest ;—  but 
whatever  the  reason  may  be,  the  law  is  conclusive  upon  the  snbject 
She  has  a  right  on  partition  being  made,  although  the  greater 
number  of  her  sons  may  have  been  unwilling  to  divide.  The 
Supreme  Court  has  not  hitherto  made  any  distinction  between 
the  Interest  taken  by  a  mother  upon  partition,  and  that  taken  by  a 
widow  upon  the  death  of  her  husband.^Cons.  H.  L.,  pp.  43,  44. 
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she  must  be  maintained :  bufc  if  a  iurplui  remain  above 
consumption,  and  the  husband's  wealth  be  wholly  dissipated^ 
he  may,  by  parity  of  reasoning,  resume  property  from  his 
wife,  as  he  'might  resume  it  from  his  son/*— C7oZ€6.  Diij., 
Vol.  Ill,  p.  26. 

SECTION  V. 

On  Allotment  of  a  Share  to  the  Paternal 
Grandmother. 

599.     When  the  paternal  grandfather's  estate  is     T^yowt^i. 
divided  by  grandsons,  the  grandmother  is  entitled 
to  a  share  equal  to  that  of  a  grandson.* 

Vide  Precedents,  pages  748 — 746. 


Annotations. 

594,  599.  The  Supreme  Court  PandiU  buj,  *  if  a  sod  be  one  of  the 
partitioning  parties,  with  great-grandsons  that  she  ( the  widow  of 
the  deceased )  ought  to  take  a  son's  share ;  and  if  a  grandson  be  such 
a  party,  that  she  ought  to  take  a  grandson's  share.  Thej  think 
themselves  justified  in  this  opinion  by  the  principles  of  law,  although 
the  law  itself  is  not  expressly  declared. — Con&  H.  L.,  p.  52. 

594 — 597.  The  following  case  was  put  by  me  to  the  Supreme 
Court  Pandits :  "  Supposing  the  mother  of  E,  F  and  G  to  be  living, 
when  the  sons  of  E,  the  grandsons  of  F,  and  the  great-grandsons  of  G 
come  to  a  partition  —What  share,  if  any«  will  the  mother  of  £,  F  and 
G  take  upon  that  partition  ?  It  will  be  between  her  grandsons^  her 
great-grandsons,  and  great-great-grandsons!*  I  was  told  that  the 
Hindti  law  did  not  make  any  provision  for  such  a  case.  I  reminded 
them  that  the  Hindti  law  gave  a  grandson's  share  to  the  grand- 
mother upon  a  partition  made  among  her  grandsons^and  a  son's 
share  upon  a  partition  made  among  her  sons  and  her  grandsons. 
This  they  admitted  to  be  the  law.  I  asked  them  if  it  was  not 
reasonable  that  she  should  take  a  grandson's  share  upon  a  partition 
made  among  her  grandsons  and  her  more  remote  descendants. 
The  reasonableness  of  the  thing  they  acquiesced  in,  and  said,  if 
such  a  case  arose,  they  supposed  it  would  be  so  decided,  that 
she  would  get  a  grandson's  share.— Sir  Francis  Macnaghten's 
Considerations  on  the  Hindti  Law,  pages  42,  43« 

592,  595.  Partition,  to  entitle  the  mother  to  a  share,  must 
be  made  of  ancestral  property  or  of  property  acquired  by  means  of 

•  See  Dd,'Bhd.,  Chap.   Ill,   Sect.  U,  §  82;    D&,  Kra.,  Chap.  VII,  §  4; 
Dd.  To.,  Chap.  II,  §  19 ;  and  Cokb.  Dig.,  VoL  lU,  p.  27. 
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Anlliority. 


Auihontj> 


Avtbority. 


BnoarlL 


llzpoftition. 


Beinark. 


When  partition  is  made,  by  the  ppitndBons,  of  the  property 
of  llieir  grandfather,  a  share  ought  to  be  given  to  the  grand- 
mother, in  the  same  manner  as  a  share  is  given  to  the 
mother  when  paternal  property  is  divided. — Da,  Ta», 
Chap.  II,  5  19. 

In  like  manner,  in  a  partition  about  to  be  made  of  the 
grandfather's  wealth  by  grandsons,  the  grandmother  must 
be  made  an  equal  sharer. — Dd.  Kra.  Sang.,  Chap.  VII,  §  4. 

VyAsa  : — Even  childless  wives  of  the  father  are  pro- 
nounced equal  sharers ;  so  are  all  tlie  grandmothers :  tbey 
are  declared  equal  to  mothers. — Dd,  Bhd.,  Chap.  Ill, 
Sect,   ii,  §  SI. 

Some  say  that  the  grandmother  here  signifies  the  father's 
natural  mother,  for  the  reasons  before  explained.  Bat 
others  infer  from  the  use  of  the  plural  number,  and  the 
mention  of  'alP,  that  all  the  wives  of  the  grandfather  shall 
have  shares.— Sni-KRisHNA^s  Commentary  on  the  Ddya- 
hhdga,  Sans,,  p.  82.  But, — 

By  the  expression  *  equal  to  mothers^  it  is  shown  that  as 
the  mother  is  entitled  to  an  equal  share  in  the  partition  of 
of  her  husband's  property  made  by  her  own  sons,  so  in  the 
partition  of  the  grandfather's  property  made  by  the  grand- 
sons, the  grandmotlier  has  an  equal  share  with  them.— i)<i. 
Kra.  Sang,,  Chap.  VII,  §  4. 

In  this  instance  likewise  the  contemporary  wives  of  the 
grandmother  are  not  entitled  to  participate ;  they  need  only 
be  maintained.  For  the  reason  above  stated,  the  term 
gran3mother  refers  exclusively  to  the  natural  parent  of  the 
fatlier.  This  is  the  received  opinion.  But  in  truth,  the  word 
*  alV  being  used  in  the  text  above  quoted,  and  the  word 
^grandmothers'  being  in  the  plural  number,  it  is  reasonahle 
that  the  contemporary  wives  of  the  grandmother  be  also 
entitled  to  participate. — Ibid.,  §  5,  6. 


Annotationa. 
anceBtorial  wealth.  Therefore  if  the  property  have  been  acquired  by 
A,  the  father  of  B,  C  and  D, — and  B,  C  and  D  come  to  a  parti- 
tion of  it,  their  mother  (the  widow  of  A,)  shall,  bat  their  graad- 
mother  shall  not,  take  a  share  ;  and  if  the  estate  shall  have  been 
acquired  by  B,  C  and  D,  themselves,  then  neither  the  grandmother, 
nor  the  mother,  will  be  entitled  to  a  share  upon  partition  of  it-* 
Cons.  ^.  L.,  p.  54. 
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"Wben  the  patrimony  left  by  the  paternal  ^andfather  is  Remark, 
divided;  the  allotment  of  a  share  to  the  wives  o£  that 
ancestor  is  ordained.  Modem  lawyers  hold,  that  shares 
must  in  that  ease  be  allotted  even  to  those  wives  of  the 
paternal  grandfather  who  have  no  sons.— (7oie6.  Dig.,  Vol. 
Ill,  p.  24. 

600.     Like  the  share  of  a  mother,  the   share   of  ^y^'^^'^^- 
a   grandmother  too   should   he  made  up  with  the 
strUdhana,  if  any,  given  to  her  hy  her  bushand   or 
a  kinsman  of  her  husband. — See  antey  page  517. 

Vide  Precedents,  pages  737—739. 

When  partition  is  made  among  sons  or  grandsons,  they  Authority, 
must  allot,  to  their  natural  mother  or  grandmother,  an 
equal  share  with  themselves ;  but,  if  female  property  have 
been  given  to  any  one  wife  by  a  kinsman  sprung  from  the 
same  race  with  her  husband,  that  shall  be  included  in  com- 
pleting her  share. — Coleb.  Dig.,  Vol.  Ill,  p.  27. 

When   a  distribution   is   made   by   a  father,    if  his  own   Remark, 
mother  be  living,  no  share  is  ordained  for  her;  since  the  law 
has  only  ordained  the  allotment  of  a    share   to   the   mother, 
when   partition    is   made  by   sons   with  each  other. — Ibid,, 
page  31. 

601.     The    grandmother  is  entitled  to    take  a  Vyavofths. 
grandson's   share  not  only  upon  partition  between 
her  grandsons  themselves,  hut  also  upon  partition 
between  a  grandson  and  the  heir  or  representative 


Annotations. 


601.  Siace  that  time,  I  have  bad  several  conferences  with  the 
Supreme  Court  Pandits  on  the  subject  of  a  woman's  right  to  a  share, 
if  one  of  the  partitiouing  parties  should  be  a  great-grandson.  They 
have  inyariably  said  that  the  law  is  silent ;  but  that  from  reason 
and  analogy,  she  ought  to  have  a  share,  and  if  such  a  question 
arose,  they  supposed  it  would  be  decided  that  she  should  have  one. 
Yet  it  would  seem  to  entitle  her  to  a  share,  that  there  must  be 
some  more  proximate  descendant  than  a  great-grandson,  party  to 
the  partition ;  for  if  the  partitioning  parties  be  all  so  remote  as 
great-graudsous,  it  does  not  appear  that  her  claim  can,  in  any  man- 
ner, be  supported.  The  Pandits  are  of  opinion,  if  one  of  her  sons 
be  a  party,  that  she  ought  to  have  a  son's  share,  and  if  her  sons 
be  all  dead,  and  one  of  her  grandsons  be  a  party,  that  she  ought  to 
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VyavoitM. 


of  another  grandson,  deceased  ;  such  person  stand- 
ing in  the  place  of  the  deceased. 

Vyavatik^  602.  If  anv  of  the  grandsons  or  the  heir  or  re- 
presentative of  a  deceased  grandson  take  his  share 
of  the  whole  or  any  part  of  the  estate,  even  then 
the  grandmother  is  entitled  to  her  share  of  that 
part  of  the  estate.* 

Vyawuths.       608.     If  the   grandmother  happen  to  be    the 
heiress  of  a  grandson  deceased^  she  will,  as  saqfa, 
inherit  his  share,  and  also  on  partition,  she  will,  as 
grandmother,  get  her  proportionate  share.t 
Vide  Precedents,  pages  741 — 744. 

604.  The  share  which  is  given  to  a  grand- 
mother upon  the  partition  as  above,  is  given  her 
for  maintenance,  and,  means  allowing,  also  for  the 
performance  of  religious  acts;  so  her  dominion 
over  such  property  is  more  restricted  than  that 
of  the  widow  who  succeeds  to  her  husband's 
estate  by  right  as  heiressf  and .  represents  that 
estate. — See  ante,  pages  47 — 60,  492  and  522. 

Conformably  with  the  maxim :  "  The  sense  of  the  law, 
as  ascertained  in  one  instance,  is  applicable  in  others  also, 
provide  there  be  no  impediment/^ — Dd.  BM.,  Chap.  Ill, 
Sect,  ii.  Annotation  81. 

*^  In  like  manner,  in  parCition  about  to  be  made  of  the-  grand- 
father's wealth  by  the  grandsons,  the  grandmother  must  be 
made  an  equal  sharer."  (Dd,  Kra.  Sang.,  p.  103.)  "  When 
partition  is  made  by  a  father,  he  must  give  to  such  of  his 
wives  as  have  no  male  issue  an  equal  share  with  his  sons ;  and 
when  partition  is  made  among  sons  or  graudsous,  they  must  allot 
to  their  natural  mother  or  grund  mother  an  equal  share  with 
themselves."— ((7<>W>.  Dig.,  Vol.  Ill,  p.  27.)— These  are  the 
passages  of  two  of  the  law  tracts  prevalent  in  Bengal  that 


Bemark. 


Annotations. 


have  a  grandson's  share.  This  is  conformable  to  the  principle  of 
partition  >  for  in  a  division  between  her  son  and  grandsons,  she  will 
undoubtedly  be  entitled  to  the  share  of  a  son.— Cons.  H.  L.,  p.  30. 

*  See  the  Annotation  at  page  520. 
t  See  the  whole  of  page  521. 
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speak  ^ith  perspeoaity  of  the  grandmother's  right  to  a  share 
ou  partition,  and  from  these  it  also  appears  to  be  olear  and 
unquestionable  that  when  the  grand  fat  tier's  property  is  divided 
by  the  sons  of  his  only  son,  the  grandmother  is  entitled  to  a 
share  equal  to  that  of  any  of  the  grandsons.  But  when  the 
grandfather's  property  is  divided  by  such  grandsons  as  are  sons 
of  several  fathers,  and  each  set  of  brothers  is  unequal  in  num- 
ber with  the  sons  of  each  of  their  uncles,  the  books  do  not  lay 
down  what  should,  in  that  case,  be  the  extent  of  the  grand- 
mother's share — is  she  to  receive  a  share  equal  to  that  of  that 
grandson  who  receives  the  largest  or  who  receives  the  smallest 
portion  ?  For  instance,  if  one  son  left  an  only  son,  another 
two  sons,  and  a  third  nine  sons,  they  at  first  divide  per  stirpes, 
and  then  the  set  composed  of  two  brothers  subdivide  their  joint 
portion  into  two  shares,  and  the  set  composed  of  nine  subdivide 
their  joint  share  into  nine  shares:  in  this  case,  is  the  grand- 
mother to  get  a  share  equal  to  that  of  the  single  grandson,  or 
that  oi  one  of  the  two,  or  that  of  one  of  the  nine  grandsons  1 

Sir  Francis  Macnaghten  says :  "  If  B,  C,  D,  the  sons  of  A, 
shall  have  died  before  partition  be  made,  and  each  of  them  have 
left  sons;  then  upon  a  partition  of  these  sons  of  B,  G  and  D, 
their  grandmother  (the  widow  of  A,)  shall  not  be  entitled  to 
one-fourth,  as  she  would  have  been,  had  either  B,  0,  or  D,  been 
living  at  the  time  of  partition — but  she  shall  share  with  graud- 
^ns  per  capita,  although  they  will  share  per  stirpes.  Thus  if 
B  shall  have  left  two,  0  three,  and  D  four,  sons, — the  estate 
of  A  shall  be  divided  into  ten  parts, — of  which  his  widow  (the 
mother  of  B,  C  and  D)  shall  take  one, — the  two  sons  of  B 
shall  take  three,— three  sons  of  (J  shall  take  three, — and  the 
four  sons  of  D  shall  take  three." — Cons.  H.  L.,  pp.  52,  53. 

As  in  the  above  case  the  shares  of  some  of  the  grandsons 
would  be  much  larger  than  tlie  portion  of  the  grandmother, 
and  as  the  law  does  by  no  means  provide  that  in  a  case  like 
the  above  the  bhare  of  the  grandmother  must  be  equal  to 
that  gmndson's  share  who  receives  the  smallest  portion,  the 
best  living  authorities  were  consulted  on  the  point ;  and  after 
a  mature  consideration  the  conclusion  arrived  at  by  them  is 
that  the  grandmother  should  get  a  grandson's  share  where  the 
grandsons  inherit  and  divide  per  capita,  and  a  son's  share  where 
the  grandsons  inherit  per  stvyes  and  (originally)  divide  accord- 
ing to  the  number  of  their  fathers  (sons  of  the  late  proprietor.) 

The  following  is  the  abstract  of  the  written  opinion  of  Bdhu 
Prasanna  Kumdr  Thdkur,  the  first  of  the  authorities  consulted 
ou  the  occasion  : — 

If  the  sons  of  a  deceased  owner  all  died  in  his  life-time,  or 
having  survived  their  father,  all  died  as  joint  and  undivided 
owners  of  an  estate  left  by  their  deceased  father,  in  either  case,  on 
the  occasion  of  partition  of  such  estate  by  the  grandsons,  is  the 
grandmother  entitled  to  any,  and  if  so,  what  share  aocordmg  to 


Digitized  by 


Google 


5  28  VYAVASTUl-DARPANA 

tlie  Hindu  law  prevalent  in  Bengal  1  The  author  of  the  Ddya- 
bhdga  in  Chapter  III.  Section  2,  paragraph  32,  states  as 
follows  :^ 

« Wives  of  the  father  (meaning  step-mothers)  who  have  do 
male  issue,  not  those  who  are  mothers  of  sous  (must  be  rendered) 
equal  sharers  (with  the  sou.)  So  VTisA  ordains:  '  £ven  child- 
less wives  of  the  father  are  pronounced  equal  sharers ;  and  so 
are  all  the  paternal  grandmothers :  they  are  declared  equal  to 
mothers.'  Vishnu  likewise  says,  'Mothers  receive  allotmentii 
according  to  the  shares  of  sons ;  and  so  do  uumarried  daugh- 
ters/ " 

The  commentators  on  the  above  work,  perhaps  thinking  it 
unnecessary  or  from  oversight,  are  entirely  silent  as  to  the 
purpose  and  intent  of  the  passage,  viz,,  ^  and  so  are  all  the 
paternal  grandmothers :  they  are  declared  equal  to  mothers/ 

The  Digest  of  Hindd  Law,  Book  Y,  Chapter  11,  page  27, 
states  only  on  the  above  point  that  when  partition  is  made 
among  sons  or  grandsons,  they  must  allot  to  their  natural  mother 
or  graudniother  an  equal  share  with  themselves. 

Here  the  right  of  the  grandmother  to  a  share  on  the  parti- 
tion of  her  huHband'b  estate  is  clear  and  positive,  but  it  is  not 
equally  clear  whether  the  amount  of  that  share  will  be  equal 
to  the  share  of  the  sons  or  grandsons.  The  latter  Uikeper 
stirpes,  t.  e.,  divide  among  themselves  the  shares  of  their  rea- 
pective  fathers. 

If,  following  the  preceding  rules  for  the  construction  of  the 
law  in  question,  the  Pandits'  opinion  cited  by  Sir  F.  Mucnaghtea 
be  examined  with  the  reason  of  the  law,  the  fallacy  of  their 
dictum  will  be  evident.  The  Pandits,  it  is  supposed,  have  sup- 
ported their  views  by  torturing  the  letter  of  the  law,— as  by 
the  passage  in  ttie  Bdya-hhdga  *  so  are  all  the  paternal  grand- 
mothers :  they  are  declared  equal  to  mothers.'  in  the  ptissage 
of  the  Digest  of  Hindu  Law, — *  To  allot  to  grandmothers  au 
equal  share  with  themselves,'  the  words  'equal  share  with 
themselves,'  are  construed  separatively  instead  of  collectively, 
80  as  to  mean  according  to  the  share  of  each  grandson.  If 
such  construction  be  adopted,  it  will  be  liable  to  the  following 
objections. 

The  several  sons  may  not  have  left  an  equal  progeny,  t.  e, 
one  of  them  may  have  left  one  son  and  another  four  sons ;  and 
since  grandsons  succeed  to  the  estate  of  the  grandfather  per 
stirpes,  and  not  pe:r  capita,  their  shares  may  be  very  unequal. 
For  instance,  the  only  son  of  his  father  will  receive  one  share, 
and  each  of  the  sons  of  his  uncle  will  obtain  but  a  fourth  of 
that  share.  In  what  proportion  then  is  the  grandmother  to 
share  in  the  estate  ?  or  with  whose  share  is  hers  to  be   co-equal  I 

Supposing  that,  to  comply  with  the  Pandits'  constructioti, 
the  estate  of  the   deceased   is  divided,  according  to  the  number 
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of  grftndflons,  into  five  shnres,  for  the  purpose  of  creating  a 
share  for  the  grandmother,  bj  taking  a  fifth  from  each  of  the 
grandsons  to  make  up  the  said  share.  In  this  case,  as  the 
grandson  who  is  the  only  sou  of  his  father,  takes  a  moiety  of 
the  property  and  gives  one-fifth  of  the  fourth  (part  of  his  share) 
as  his  portion  to  the  said  share,  each  of  the  other  four  grand- 
sons who  takes  but  an  eighth  of  the  estate,  is  obliged  to  contribute 

in  the  same  proportion,  which  is  an  obvious  hardship  on   these 

the  obligations  of  all  the  grandsons  being  the  same,  but  their 
contributions  very  unequal  in  proportion  to  the  benefits  received 
by  them  severally. 

The  grandsons  inherit  the  estate  per  stirpes,  but,  according 
to  the  Pandits*  construction  ^hen  the  several  sons  have  left 
an  unequal  progeny,  they  contribute  to  the  grandmother's 
share  per  capita.  It  is  inconsistent  with  the  reason  of  the  law 
that  they  should  inherit  according  to  one  rule,  and  contribute 
according  to  another  to  the  grandmother's  share,  especially 
vphen  it  is  considered  that  the  grandmother's  right  is  on  the 
estate  of  her  husband,  and  the  grandsons  inherit  it  subject  to 
that  charge. 

The  usual  rule  for  the  construction  of  the  Hindu  law  is 
thus  declared  by  Vrihaspati  :— *<  A  decision  must  not  be  made 
solely  by  having  recourse  to  the  letter  of  written  codes  (ShdstraJ; 
since  if  no  decision  were  made  according  to  the  reason  of  the 
law  (or  according  to  immemorial  usage,  for  the  word  juJcti 
admits  both  senses),  there  might  be  a  failure  of  justice." 

When  the  reasons  laid  down  in  the  Shdstra  for  the  share 
of  the  mother  and  the  grandmother,  are  taken  into  consideration, 
there  cannot  be  any  other  conclusion  than  that  they  are  respec- 
tively entitled  to  a  share  equal  to  that  of  their  sons. 

Prosunno  Coomar  Taqorb. 

Regarding  the  great-grandmother^s  right  to  a  share  on  Remark, 
partition  of  the  great-grandfather's  property,  JAGAN-NixHA. 
in  one  place  o£  his  Digest  [Vivida-hhangdrnava)  says: 
'^  However,  there  is  no  reasoning  which  can  show  it  incum- 
bent on  the  great-grandsons,  and  the  rest,  to  allot  a  share 
to  their  great-grandmother.  No  allotments  shall  be  given 
to  a  great-grandmother.  Such  is  the  opinion  of  JfMiiTA- 
vAhana  and  the  rest  /'  and  in  another  he  ^  affirms  :  '^  When 
property  left  by  the  paternal  great-grandfather  is  divided, 
should  not  a  share  be  allotted  to  his  wife  ?-^that  is  admis- 
sible from  parity  of  reasoning.'^ 

The  latter  opinion  of  the   author  seems   to   be  consistent  Conclusion. 
with  reason;  for  although  the  Hindu  law  does  not  expressly 
recognise  any  right  of  the  great-grandmother  upon  petition 
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made  by  her  great-grandsons  and  the  rest,  yet  if  the  mother 
and  grandmother  can  be  entitled  to  shares  on  partition  of 
their  respective  husbands'  estates,  and  when  she  equally 
with  the  grandmother,  has  been  recognised  to  be  one  of  the 
enumerated  heirs,  then  it  is  inconsistent  with  equity^  as  well 
as  reason,  that  she  should  be  deprived  of  a  share  on  partition 
of  her  husband's  estate  :  on  the  contrary,  according  to  the 
general  maxim—'  the  sense  of  the  law  ascertained  in  one 
instance,  is  -applicable  in  others  also,  provided  there  be 
no  impediment,'* — it  is  proper  that  she  have  a  share  on 
partition  of  her  husband's  estate.f  It  is,  however,  to  be 
observed,  that,  her  claim  to  a  share  arises  only  when  her 
husband's  property  is  divided  by  her  great-grandsons  or  any 
of  these  and  their  representatives  and  not  when  any  other 
ancestor's  estate  is  partitioned  by  them. 


•  See  ante,  pages  200,  490. 
t  Unaware  of  the  above  maxim  and  nicety,  Sir  Francifl  Macnaghten  seems 
to  have  made  the  following  remark : — **  If  the  widows,  sons,  and  grandaoM 
shall  all  have  died  without  having  come  to  a  partition,  and  then  tibe  great- 
grandsons  shall  divide  the  estate  among  them;  their  great-grandmother 
will  not  be  entitled  to  any  share  of  the  estate  so  partitioned  by  her  greats 
grandsons ;  although  she  would  have  been  entitled  to  her  proportion  if  her 
sons,  or  her  grandsons,  had  divided,  or  if  a  son  or  grandson  had  been  divid' 
ing  with  more  remote  descendants.  Her  great-grandsons  are  morally  bound 
to  maintain  her ;— and  from  what  has  occurred  in  the  Supreme  Court,  I 
venture  to  say  that  the  performance  of  this  moral  obligation,  may  he 
legally  enforced."— Cons.  H.  L.,  pp.  51,  52. 
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CHAPTER  VI. 

ON  ACTS  AND  POWERS  OP  DIVIDED  AND  UNDIVIDED  PARCEN- 
ERS— AND  ASCERTAINMENT  OF  PARTITION. 


SECTION  I. 


ON  ACTS   AND   POWERS   OF   SEPARATED,   AND   UNSEPARATBD, 
PARCENERS. 

605.  The  parceners  who   are  divided  perform,   ^y«v<w^i. 
and  are  competent  to  perform,  their  duties — reli- 
gious ceremonies  and   civil  acts, — separately  from, 
independently,  and  even    without  the  consent  of, 

each  other. 

Vide  Precedents,  page  754. 

NiRADA: — When  there  are  many  persons  sprung  from  Authority, 
one  man,  who  have  duties  apart,  and  transactions  apart, 
and  are  separate  in  business,  and  character,  i£  they  be  not 
accordant  in  affairs,  should  they  give  and  sell  their  own 
shares,  they  do  all  as  they  please,  for  they  are  masters  of 
their  own  wealth.*— 2>a.  Bhd.,  Chap.  II,  §  31. 

606.  But   according   to  the    doctrine  of   this    Vyavattht 
(Bengal)   school,   an  undivided  parcener, — though 
incompetent  to  perform   separately   the   religious 


Annotations. 

606.  According  to  the  authorities  of  Hindti  law,  which  prevails 
ID  Bengal,  a  member  of  an  undivided  family  may  give  away,  or 
otherwise  alien  property,  to  the  extent  of  his  own  share  of  the 
joint  wealth  :  and  I  conceive  his  disposal  of  his  property  by  will 
would  be  here  maintained,  t.  e.,  within  the  limits  of  that  province, 
in  conformity  with  JiMt3TA-viHANA'3  doctrine,  that  the  gift  or  other 
alienation,  by  an  unseparated  co-heir,  may  be  an  immoral  act, 
but  is  not  an  invalid  one. 

Lawyers  of  Bengal  hold  that  an  unfit  gift,  (a^deyaj  to  which 
class  this  of  undivided  property  belongs,  is  immoral,  and  even 
punishable,  but  not  void,  nor  voidable ;  while  one  of  the  other 

*  The  Mddhaniya  which  is  a  commeDtary  on  the  Institutes  of  NIrada, 
gives  the  following  interpretation  or  ezposition  of  the  above  text :~''  If 
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ceremonies,* — is  competent  to  perform  civil  acts, 
that  is  to  alienate  the  whole  or  part  of  his  share 
in  the  undivided  estate,  independently,  or  without 
the  consent,  of  the  other  sharer  or  sharers  of  such 
estate. 

Vide  Precedents,  pages  752 — 757. 

This  difference  in  doctrines  has  arisen  in  consequence  of 
the  Bengal  school  maintaining  a  several  right  {prddeshika- 
8%oattxca)  in  each  co-parcener  even  before  partition,  and  the 
other  schools  recognising  no  such  several  right  until  after 
partition. 

Uemark.  .  The  authors  of  the  law-books  respected  in  the  Benares 
and  other  schools  maintain  that  joint  property  may  not  be 
given  away  by  one  (parcener),  because  joint  or  common 
property  is  mentioned  in  the  text  of  Vrihaspati  ("The 
prohibition  of  giving  away,  is  declared  to  be  eightfold :  a 
man  shall  not  give  joint  property,  nor  his  son,  nor  his  wife, 
nor  a  pledge,-  nor  all  his  wealth,  nor  a  deposit,  nor  a  thing 
borrowed  for  use,  nor  what  he  has  promised  to  another,") 
among  things  unalienable.  Moreover,  according  to  the  two 
texts  of  VyAsa  :  viz., — '^  A  single  parcener  may  not,  without 


Annotations, 
class  termed  void  donation,  (a'datta,)  is  null,  and  also  punishable.— 
Colebrooke's  opinion. — See  Strange's,  H.  L.,  Vol.  IT,  pp.  419, 340. 

A  co-parcener  is  prohibited  from  disposing  of  his  share  of  joint 
ancestral  property  ;  and  such  an  act,  where  the  doctrine  of  the 
Mitdkshard  prevails,  (which  does  not  recognize  any  several  right 
until  after  partition,  or  the  principle  of  ^factum  valet/)  would  un- 
doubtedly be  illegal  and  invalid.  But  according  to  the  Ddya- 
bhdga,  which  recognizos  this  principle,  and  also  a  several  though 
unascertained  right  in  each  co-parcener,  even  before  partition,  a 
sale  or  other  transfer  under  such  circumstances  would  be  valid 
and  binding,  as  far  as  concerned  the  share  of  the  transferring 
party. — Macn.,  H.  L.,  Vol.  I,  p.  5. 

several  divided  brothers  (being)  aons  of  one  person,  without  mutual  consent 
perform  sacrifices  iLiid  acts  of  piety  which  are  carried  out  by  means  of 
f)realth,  and  also  perform  agricultural  operations  which  ar«  accomplished 
by  expenditure  of  wealth,  and  if  also  they  are  possessed  of  several  property, 
such  as  mortars  and  pestles,  and  if  such  brothers  do  not  concur  in  the  acts, 
and  if  they  do  any  act  without  regard  to  them  (i.  «.,  the  others),  if  8«<^ 
brothel's  separated  hj  nature  give,  sell  or  receive,  they  may  do  so  at  their 
will ;  for  they  who  are  separated  are  masters  of  their  wealth,  are  indepen- 
dent (i.  e.f)  lords  of  it.  Such  is  the  meaning— page  5i. 
•  See  PviSt,  I  p.  687—539. 
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the  consent  of  tUe  rest,  make  a  sale  or  gift  of  the  whole 
immovable  estate^  nor  what  is  common  to  the  family ;''  and 
'' Separated  kinsmen^  as  those  who  are  ^unseparated^  are 
equal  in  respect  of  immovables ;  for  one  has  not  the  power 
over  the  whole,  to  give,  mortgage,  or  sell  it  /'  a  single 
parcener  has  not  power  to  make  a  gift  or  other  alienation. 

The  notion  of  those  (authors)  is  that  a  sale  or  other  trans-  Remark. 
fer  made  by  the  will  of  any  of  the  parceners  is  invalid,  since 
all  of  them  have  property  in  the  whole  wealth  ;  and  a  com- 
mon right  to  the  whole  vested  in  all.  But  JImiJta-vAhana, 
the  founder  of  the  Bengal  doctrine,  maintains  a  several 
right  to  a  part  vested  in  each,  and  declares  the  above  opinion 
to  be  wrong,  because  there  is  no  proof  of  it,  and  citing  the 
above  two  texts  of  VyAsa,  he  concludes  saying  :  ^'It  should 
not  be  alleged  that  by  the  texts  of  VyAsa,  one  person  has 
not  power  to  make  a  sale  or  other  transfer  of  such  property : 
for  here  also,  as  in  the  case  of  other  goods  (a),  there  equally 
exists  a  property  consisting  in  the  power  of  disposal  at 
pleasure  ;*'  and  adds :  ^'  But  the  texts  of  VyAsa  exhibiting 
a  prohibition  are  intended  to  show  a  moral  offence  :  since  the 
family  is  distressed  by  a  sale,  gift,  or  other  transfer,  which 
argues  a  disposition  in  the  person  to  make  an  iU  use  of  his 
power  as  owner.  They  are  not  meant  to  invalidate  the  sale 
or  other  transfer.(6)''* 

Accordingly,  (since  there  is  not  in  such  a  case  a  nullity  of 
gift  or  alienation,)  NArada  says :  "  When  there  are  many 
persons  sprung  from  one  man,  who  have  duties  apart,  and 
transactions  apart,  and  are  separate  in  business  and  character, 
if  they  be  not  accordant  in  affairs,  should  they  give  or  sell 
their  own  shares,  they  do  all  that  as  they  please,  for  they 
are  masters  of  their  own  wealth  (c)/'* 

Such  is  also  the  opinion  of  Raghu-nandana,  Saf-KRiSHNA 
TarkAlakkAra  and  the  rest. 

(a)  "  As  in  the  case  of  other  goods  :" — Meaning  goods,  which 
are  not  common.  "  Here  also :"— In  the  very  instance  of 
land,  &c.,  held  in  common.  **  Equally  exists  :"  Intending  that 
there  is  no  distinction  of  ownership. — Dd,  Kra,  Sang.^  Chap.  XF, 
§4-6. 

Since  therefore  there  is  no  general  property  of  parceners  ConcluBion. 
in  the  whole  estate,  it  is  fal^cious  to  suppose,  that  a  plura- 
lity of  owners  constitutes  community,  and  community  must 
therefore  be  considered  as  meaning  the  state  of  not  being 
separated.  For  as  property  exists  in  the  common  property, 
even  before  partition,  there  is  nothing   to   prevent   the   gift 

•  DX.  Bhd.,  Cbap.  II,  §  27,  28,  8. 
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or  other  alienation,  by  a  parcener,  of  his  own  share  even  at 
that  time.  This  is  the  opinion  entertained  by  the  author  of 
the  Ddya-bhdga,  who  maintains  a  partial  right  to  a  certain 
portion  (of  the  estate  ascertainable  by  partition)  vested  in 
each  individual  owner. — Dd.  Kra.  Sang.,  Chap.  XI,  §  4, — 7. 

(hj  The  author  here  imagines  an  objection  to  the  opinion 
which  he  himself  entertains,  that  a  gift  or  other  alienation  made 
by  an  unseparated  brother,  or  co-heir  is  valid  like  a  transfer 
made  by  a  father. — Raghu-nandana  in  the  Ddya4aUwa.  See 
Dd.  Bhd,,  Chap.  U,  §  27,  Annotation. 

(c)  By  this  text  of  NAbada  it  is  shown  that  in  transactions 
about  to  be  concluded  by  one  parcener,  he  has  the  power  to  give 
or  otherwise  dispose  of  his  own  share,  without  the  consent  of  the 
rest.— Z>4.  Kra.  Sang.,  Chap.  XI,  §  7. 

Expotttion.  '^  should  not  be  said,  that  this  text  refers  to  a  state  of 
separation,  for  since  the  want  of  ownership  (by  one  parcener 
in  the  portion  allotted  to  another)  is  in  that  case  clearly 
determined,  the  consent  of  either  to  the  transactions  of  the 
other  is  totally  out  of  the  question.  Such  being  the  case, 
the  text  (of  Vrihaspati  above  cited)  which  enumerates 
common  property  as  not  being  a  subject  of  donation,  must 
be  considered  merely  in  the  light  of  a  prohibition,  and  not 
as  meant  to  invalidate  the  transfer.  It  is  thus  stated  in  the 
Smriti'Sdra  and  other  books. — Ibid.,  §  8. 

Exposition.  Kaghu-nandana  : — In  fact,  the  requiring  of  the  assent 
of  co-heirs,  in  the  case  of  separated  brethren,  is  for  the 
purpose  of  ascertaining  the  fact  of  partition  and  settling 
the  limits,  like  the  consent  of  townsmen  and  neighbours. 
Therefore  the  transfer  is  valid  without  the  concurrence  of 
separated  co-heirs ;  as  has  been  shown  in  the  Mitdkshard.-^ 
Ddga-tattwa. — See  Dd.  BM.,  Chap.  II,  §  27,  Annotation. 

Sai-KRISHNA : — Some  maintain  that  a  gift  cannot  be 
made  by  one  (parcener)  of  joint  property,  a  prohibition 
against  such  tninsfer  being  contained  in  the  text  (of  Vri- 
haspati*) ;  and  they  have  further  deduced  the  want  of  the 
right  of  one  parcener  to  make  a  gift  of  the  whole  immovable 
estate  or  of  what  is  common  to  the  family  from  the  follow- 
ing texts  of  VyIsa.*— Drf.  Kra.  Sang.,  Chap.  XI,  §  1. 

The  opinion  held  by  those  who  maintain  the  invalidity 
of  a  gift  or  sale  (of  joint  property),  at  the  will  of  one 
parcener  is  grounded  on  the  doctrine,  that  co-parceners 
possess  a  general  property  in  the  estates :  in  fact,  that 
all  of  them   have  a  right  to  the  whole  estate.     This  opinion 

*  Already  cited,  see  ante,  pages  582,  533. 
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is  incorrect,  for  it  has  been  rejected   by   the   author   of  the 
Ddya-bhdgay  as  unsupported  by  authority.* 

SBf-KRiSHNA  : — ^Therefore,  gift  by  a  parcener   of  his   own    ConcluBion. 
share   of  the  common   property   is  valid^  whether  such  gift 
have  been  made  antecedent  or  subsequent  to   partition.— x^^f. 
Kra.  Sang.,  Cliap.  XI,  §  9. 


Vyava9thd, 


607-  While  unseparated  co-parceners  are  mi- 
nors and  hicapable  of  giving  their  consent  to  an 
alienation^  even  one  person,  who  is  capable,  may 
conclude  a  sale  and  the  like,  of  the  joint  property 
(including  others'  shares,)  if  a  calamity  aflfecting 
the  family  require  it,  or  the  support  of  the 
family  render  it  necessary,  or  indispensable  duties 
make  it  unavoidable. 

Vide  Precedents,  pages  753,  764,  757. 

'*  Even  a  single  individual  may  conclude  a  donation,  mort-   Authority. 
gage,   or  sale   of  immovable   property,   during   a  season  of 
distress,  for  the  sake  of  the  family,  and  especially  for  pious 
purposes/'t 

608.  But  where  co-parceners  are  not  incapa-  vyava$thi. 
citated  by  minority  or  the  like  to  give  consent, 
and  are  not  absent,  there  their  consent  to  an 
alienation  of  the  joint  property,  though  made  for 
any  of  the  allowable  causes  as  above,  is  necessary 
for  the  validity  of  the  transaction. 

Vide  Precedents,  pages  753,  754. 


For  when  the  right  of  the  eldest  or  a  younger  brother, 
if  capable,  to  take  charge  of  the  whole  family  is  pronounced 
dependant  on  the  will  of  the  rest,  as  declared  by  NArada  : 
"  Let  the  eldest  brother,  by  consent,  support  the  rest,  like 
a  father ;  or  let  a  younger  brother,  who  is  capable,  do  so  : 
the  prosperitv  of  the  family  depends  on  ability/'t — then 
the  consent  of  all,  who  are  capable  of  giving  consent,  is 
certainly  necessary  in  an  alienation  of  the  joint  property 
though  it  may  be  for  the  behoof  of  the  whole  family. 

*  See  ante,  pages  588,  584. 

t  VtIba  as  cited  in  the  Vivdda-hhangamava ;  and  Vbihasfati  as  cited 
in  the  Batndkara,  Ac—  Vide  Coleb.  Dig.,  Vol.  JI,  p.  189,  and  Vyav,  Chan,, 
Vol.  I,  part  i,  pi^ge  42. 

J  See  2>4  BA.y  Chap.  I,  §  87. 
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SECTION    II. 

On  ASCERTAINiaENT  ov  Fabtitioh. 

FyoraKAi.  609.  If  B  doubt  Sfise  regarding  the  fact  of  a 
partition  having  been  made,  it  should  be  ascertained 
by  the  evidence  of  kinsmen,  relatives,  or  other 
witnesses,  or  by  written  proof,  or  by  separate 
transaction  of  business,  or  separate  possession  of 
property. 

Vide  Precedents,  pages  758 — 765. 

Authority.  YAjNYAVALKYA  : — When  partition  is  denied,  the  fact  of 
it  may  be  ascertained  by  the  evidence  of  kinsmen,  relatives, 
and  witnesses,  and  by  written  proof  (a) ;  or  by  separate 
possession  of  house  or  field.* 

ExpoftitioD.  (a)  In  the  firet  place  kinsmen,  or  persons  allied  bj  com- 
munity of  funeral  oblations,  are  witnesses.  Ou  failure  of  them, 
relatives,  as  signified  by  the  term  bandhu.  In  default  of  these, 
strangers  may  be  witnesses :  for,  if  they  were  equally  admissible, 
the  specific  mention  of  '  kinsmen'  and  '  relatives'  would  be 
unmeaning ;     since     they   are   comprehended   under   the  term 

*  witnesses,*  Hence  Shankha  says: — *'  Should  a  doul)t  arise  on 
the  subject  of  a  partition  of  the  wealth  of  kindred,  the  family 
may  give  evidence,  if  the  matter  be  not  known  to  the  relatlotis 
sprung  from  the  same  race." — Dd.  Bhd.,  Chap.  XIV,  §  3,  4. 

Exposition,  (h)  '  Relations  sprung  from  the  same  race' — are  kinsmen. 
If  the  matter  be  not  known  to  them,  the  family  or  relatives 
may  give  evidence  :  but  not  a  stranger  (while  a  person  of  the 
family  can  bear  testimony).  But  if  these  also  be  unin- 
formed, any  other  person  may  be  a  witness.  —Accordingly,  kins- 
men are  stated  by  NArada  as  the  chief  evidence. — Ibid,,  §  4,  5. 

Authority.  Next,  the  proof  is  by  written  evidence :  but  written 
proof  is  supenor  to  oral  testimony :  being  so  declared  by 
a  text : — ''  a  writing  is  better  than  oral  evidence/' — Ibid., 
para.  6. 

Authority.  NArada  : — If  a  question  arise  among  co-heirs  in  regard 
to  the  fact  of  partition,  it  must  be  ascertained  by  the 
evidence  of  kinsmen,  by  the  record  gf  distribution,  (c)  or 
by  the  separate  transaction  of  affairs.^ 

Exposition.  (cj  Vrihaspati  explains  the  nature  of  a  written  record  of 
partition  thus :  '  that  record  of  partition  which  brothers  or 
other  co-heirs  execute  after  making  a  just  division  by  mutual 
consent,  is  called  the  written  memorial  of  the  distribution.' — 
Coleb.  Dig.,  Vol.  Ill,  p.  408. 

•  S«e  Da.  BkA,,  Chap.  XIV,  §  1,  2  i^CoUb.  Dig.,  Vol  III,  pp.  iOT-M. 
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In  the  next  place^   the  proof  is  by  the   circumstance  of 
separate  transaction  of  affairs^  as  is  stated  by^-— 

NAeada.— Gift  and  acceptance  of  gift,  cattle,  grain,  A«^l»o»ity. 
house,  land,  and  attendants,  must  be  considered  as  dis- 
tinct among  separated  brethren,  and  also  diet,  religious 
duties,  income,  and  expenditure.  Separated,  not  unseparated, 
brethren  may  reciprocally  bear  testimony,  become  securities, 
bestow  gifts  and  accept  presents.  Those  by  whom  such 
matters  are  publicly  transacted  with  theit  co-heirs,  may  be 
known  to  be  separate  even  without  written  evidence.  The 
religious  duty  of  unseparated  brethren  is  single.  When 
partition,  indeed,  has  been  made,  religious  duties  become 
separate  for  each  of  them.* 

The  practice  of  agricnlture  or  other  business  pursued  apart     -^^"^^^y* 
from   the  rest,   and   the  observance  of  the  five  great  sacra- 
ments (d),  and  other  religious   duties  performed    separately 
from  them,  are  pronounced   by  NIrada  to  be  tokens  of 
partition.— -(il/tVai*Aarrf,  Sans.,  p.  876.) 

(d)  The  five  great  sacramente  are—"  Teaching  and  studying  Exposition. 
the  scripture  is  the  sacrament  of  the  Vedas ;  offeriug  cakes  and 
water,  the  sacrament  of  the  maiies ;  au  oblation  to  fire,  the 
sacrameut  of  the  deities ;  giving  rice  and  other  food  to  living 
creatures,  the  sacrament  of  spirits;  receiving  guests  with 
honour,  the  sacrament  of  men. — Manu,  Chap.  Ill,  v.  70, 

Veihaspati: — A  violent  crime,  immovable  property,  de-  Authority, 
posit,  and  a  previous  partition  among  co-heirs,  may  be  ascer- 
tained by  presumptive  proof,  if  there  be  neither  writing  nor 
witnesses.  The  exertion  of  force,  a  blow,  or  the  plunder 
may  be  evidence  of  a  violent  crime  ;  possession  of  the  land 
may  be  proof  of  property ;  and  separate  wealth  is  an  argu- 
ment of  partition.  They,  who  have  their  income,  expendi- 
ture and  wealth,  distinct,  and  have  mutual  transactions  of 
money-lending  and  traffic,t  are  undoubtedly  separate.* 

The  Vyavasthd  deduced    by  JiiiiJTA-vAHANA    from    the 
above  authorities  is  as  follows  : — 

610.    One  brother  gives  and  another  accepts,  or    ^yava$thA. 
they  have  separate  houses  and  lands,  or  their  in- 
come and  expenditure  (of  wealth)   and  abodes  are 


•  M  £hd.,  Chap.  XIV,  §  7,  8. 
t  Those  (co-heire)  whose  income,  expenses,  and  wealih  are  separate,  who 
severaUy  acquire  property,  and  make  distinct  gifts  and  separate  baUments 
of  their  effects,  are  disunited.  Again  they  who  mutually  lend  money  at 
interest^  (who  reciproodly  give  or  receive  loansi)  are  disimited.— Co^ 
I>ig.,  Vol  III,  p.  428. 
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separate ;  or,  when  loans  or  other  afiPairs  are  tran« 
sacted  hy  one,  another  is  made  witness  to  it,  or 
becomes  surety ;  or  they  have  mutual  transactions 
of  money-lending  or  the  like;  or  one,  having 
bought  certain  goods  from  another  person,  sells  it 
for  traffic  to  his  brother :  in  these  and  similar 
Instances,  since  any  such  act  can  only  take  place 
among  ^vided  brethren,  a  presumption  of  parti- 
tion is  deduced  from  it  by  the  intelligent. — Dd. 
Bhd.,  Chap.  XIV  §  9. 

Ezpodtion.  It  is  not  to  be  concluded  from  the  nse  of  the  plaral 
number  in  the  phrase  ''  by  whom  such  matters  are  trans- 
acted/^^ that  the  concurrence  of  all  those  circumstances  is 
required.  For  these  texts  are  founded  on  reason ;  and  the 
reason  is  equally  applicable  in  every  several  instance.—* 
IWd.,  §    10. 

ryarort^ii.  gu^  By  saying,  '  if  there  be  neither  writing 
nor  witnesses,  it  is  intimated  that  presumptiye 
proof  ii  to  be  admitted  only  in  default  of  written 
and  oiral  evidence, — Ihid.^  §  11. 

Eemark.  Jaoan-nItha  considers  the  distinct  preparation  of  food 
after  an  agreement  purporting  separation  a  sufficient 
proof  of  separation.  Some  of  his  observations  are  as 
follow — ''When  it  is  observed  that  undivided  co-heirs 
having  large  families,  and  perceiving  inconvenience  in 
preparing  their  food  together,  dress  their  victuals  apart, 
that  separate  cookery  is  merely  intended  for  their  own 
convenience :  but  preparation  of  grain  for  oblations  to 
deities,  for  the  entertainment  of  guests,  (and)  for  the 
support  of  servants,  is  not  in  that  case  separate.  In  fact, 
they  only  are  divided  co-heirs  who  dress  victuals  separately, 
(and  without  consulting  any  other,)  for  all  purposes  com- 
mon (to  undivided  co-heirs,)  for  their  families,  connections, 
guests,  and  the  like :  they  only  ought  to  perform  separate 
acts  of  religion.  Hence,  although  the  remainder  of  an 
estate  may  be  undivided,  it  is  not  considered  as  proof  that 
partition  has  not  taken  place ;  for  it  frequently  happens 
that  disunited  co-heirs  have  joint  property.'' 

Remark.  ''  What  then  is  the  meaning  of  the  term  '  partition'  ? 
This  question  might  be  proposed,  and  is  thus  answered ; 
for  it  does  mean  division  of  the  patrimony,  since  it  woald 
follow,  that  no  partition  could  take  place  among  those  who 

'  Contained  in  the  text  of  KIbada  cited  in  the  preceding  p»ge. 
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are  destitate  of  iDlierited  wealth.  Does  it  not  mean  the 
division  o£  any  property  whatsoever?  Accordingly 
YijNAVALKTA  has  Said:  'One  who  is  able  to  earn  a 
livelihood^  and  claims  not  a  share  of  the  joint  property^ 
may  be  disunited  from  the  family,  on  giving  him  some 
trifle,  as  a  consideration  to  prevent  future  strife;*  and 
there  can  be  no  necessity  of  separate  acts  of  religion  without 
partition.  (It  bears  not  that  meaning ;)  for  it  might  be  sup- 
posed that  no  separation  could  take  place  between  those 
who  have  no  property  whatsoever.  Consequently,  the 
meaning  of  partition  in  separation  in  respect  of  food 
prepared  for  the  entertainment  of  guests  and  relatives, 
and  for  other  purposes  which  are  common  (among 
ufiited  co-heirs).  How  then  can  separation  take  place 
between  those  who  are  not  visited  by  relatives  or  guests  V^ 
CoUb.  Dig.,  Vol.  Ill,  pp.  420,  421. 

612.  '^Distinct  preparation  of  food,  after  an  v^avoiiu. 
agreement  in  these  words—*  hence  forvoard  toe  are 
disunited,^ — ^is  partition." — Ibid.,  pp.  420,  421, 

Afterwards  their  acts  of  religion,  and  wealth,  and  the  like, 
received  on  some  consideration  relative  to  the  father,  are 
separate ;  before  that  agreement  they  are  single.— -/Attsf. 

613.  In  like  manner,  the  question  may  be 
determined  by  their  annual  obsequies  (for  a  de- 
ceased ancestor)  and  by  their  (separate)  worship  of 
LAKSHMf  and  other  deities,  and  the  like.— JJic?,, 
page  429. 

Vrihaspati  says,—"  Among  coheirs  living  in  commen- 
sality,  i.  e.  with  one  dress  of  food,  the  worship  of  manes, 
deities,  and  Brdhmanas  takes  place  in  one  house  only  but  in 
a  family  of  divided  brethren,  the  above  acts  are  performed  in 
each  house  separately/* — See  Smri.  Chan.,  Chap.  XIV,  CI,  6. 
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CHAPTEB  Vtt. 

ON-jTHE|  DISTRIBUTION  OP  EFFECTS  CONCEALED  OR  WITH- 
HELD FROM  PARTITION,  Ac,— PARTICIPATION  OP  THE  SOK 
OR  SONS  BORN  AFTER  PARTITION— RE-UNION— PARTICIPA- 
TION  OF   THE  HEIR  COMING  AFTER  PARTITION, 


SECTION  I. 

On     THE    DISTRIBUTION    OP    EFFECTS   OONCBALBD  OR  WITH- 
HBLD    FROM   PARTITION. 

vyarasthd.  614.  After  partition  of  the  common  estate,  if 
any  part  thereof  be  discovered  to  have  been  con- 
cealed, or  anyhow  withheld,  from  partition,  or  to 
have  remained  undivided,  the  same  must  be  divided 
among  the  brethren  in  proportion  to  their  respec- 
tive shares.* 

Vide  Precedents,  page  766. 

Authority.  Manu  : — When  all  the  debts  and  wealth  have  been  justly 
distributed  according  to  law  (&),  anything  which  may  be 
afterwards  discovered  shall  be  subject  to  an  equal  distri- 
bution (a).* 

Authority.  KlTYiTANA.— A  house,  arable  land,  or  quadrupeds,  dis- 
covered (after  partition)  must  be  divided :  if  it  be  justly 
suspected  that  effects  are  concealed,  a  discovery  by  ordeal  is 
prescribed  by  law.  Thus  Manu  declared,  that  household 
utensils,  beasts  of  burden,  or  milch  cattle,  ornaments,  and 
slaves,  must  be  divided  when  discovered  (among  the  heirs) ; 
and  that  if  effects  be  suspected  to  be  hidden,  a  discovery 
must  be  obtained  by  kosha.^ 

Explanation.  (a.)  ^  Shall  be  subject  to  an  equal  distribution' — that  is 
the  division  of  it  should  be  precisely  similar  to  that  whidi  had 
beep  previously  made ;  and  a  less  share  is  not  to  be  given,  nor 
no  share,  to  the  person  who  coucealed  the  property  as  a  puiUBli- 
ment  for  his  concealment* 

It  is  therefore  determined,  that  the  division  of  the  concealed 
property  must  be  made  with  the  person  who  concealed  it* 

ExplanatioiL  fb)  *  According  to  law' — that  is,  if  the  distribution  were 
illegal,  a  second  partition  must  be  made,  even  though  conceal* 
ment  be  not  alleged ;  but  if  the  distribution  had  been  made 

•  m.'Bhd.,  Chap.  XIII,  §  1,  2.    2>i.  Kra.  Sang.,  Chap.  VUI,  8  1, 2,5 
Co^.  Dig    VoL  III.  pp.  895-406. 


Digitized  by 


Google 


ON  FABTITIOK. 


541 


according  to  law,  no  second  partition  shall  be  granted  unless 
effects  were  secreted.*    Consequently, — 

6l5.    Effects  ill-distributed  must  be  again  di-  Vyantutu. 
vided  according  to  law.* 

KIttatana. — Effects,  which  are  withheld  by  them   from  Authoriiy. 
each  other,  and  property  which  has  been   ill-distributed   (e) 
being  subsequently  discovered  (d)  let  them  divide  in  equid 
ehares :  so  Bhbigu  has  ordained."^ 

(c)  "  The  property  which  has  been   iU-distributed  :" — intend-  ExpUoaiion. 
ing,   that  property  of    which   a  distribution  has    been    made 
contrary  to  law,   through   error  and   the  like,  must   be  again 

divided  according  to  law, — for  that  part  of  the  text  of  Manu, 
which  declares :  ^'  once  is  the  partition  of  the  inheritance  made, 
^."  is  intended  to  forbid  a  partition  after  the  first  has  been 
legally  made.* 

(d)  'Subsequently  discovered.' — ^By   this  it  is  shown,    that  Explanation, 
partition  is  to  take  place  of  the  concealed  effects  alone,  and  not 

that  a  second  partition  is  to  be  made  of  what  has  already  been 
once  divided.* 

On  a  subsequent  discovery,  there  must  be  an  equal  divi-  Expofiition* 
sion  of  what  is  restored :  hence  it  appears,  that  a  distri- 
bution of  that  only  shall  be  made ;  what  had  been  already 
distributed  shall  not  be  again  divided.  An  equal  partition 
is  (mentioned)  to  remove  the  doubt,  whether  no  share,  or  a 
less  allotment,  shall  be  given  to  the  concealer  because  he 
had  secreted  the  effects.— Raohu-Nandana.  See  Coleb. 
Dig.,  Vol.  Ill,  p.  400. 

YiJNAVALKVA :— Effccts,  which  have  been  withheld  by  Authority. 

one   co-heir  from  another,  and  which  are  discovered  by  the 

divided  co-heirs,  let  them  ag^in  divide  in  equal  shares: 
this  is  a  settled  rule.* 

Partition  being  suggested  as  a  matter  of  course,  it  is  Expositioii* 
intimated  by  the  enunciation  of  this  text,  that  the  crime 
of  theft  is  not  committed  by  concealing  effects  held  iu 
CO- parcenary.  So  HalAyudha,  Vishwa-biSpa,  Chandesh- 
WABA,  JiMUTA-viHANA,  Raohu-na^dana,  and  the  rest.—* 
Coleb.  Dig.,  Vol.  Ill,  p.  397. 

61 6*    Not  only  a  brother,  but  on  his  death  his  VyavcMhd. 
male  issue  as  far  as  the  great-grandson^  is  also 
entitled  to  share  such  property. 

KAtyIyana  : — What  has  been  concealed  by  one  of  the  Authority, 
co-heirs,   and   is  afterwards  discovered,  let  the  sons,  if  the 
father  be  deceased,  divide  equally  with  their  brethren.* 

•   Vidt  Dd.-hhd.,  Chap.  XIV,  §  a— 6.    CoUb.  Dig.,   Vol.  Ill,   pp.  895— 
899,  406 ;  and  Da.  Era,  Sang.,  Chap.  VIII,  §  2,  8. 
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EzplMution.  The  meaning  oC  the  text  is,  thai  in  de£anlt  of  a  co-heir^ 
let  his  male  issue  as  for  as  the  great-grandson  (in  the  male 
line)  equally  divide  the  concealed  property  with  the  other 
sharers,  (t.  e.,)  the  brothers  of  the  deceased.— ^bi-kbishna's 
Commentary  on  the  Ddt/a-bhdga,  Sans.,  p.  247. 

Authority.  KAttAtaka  : — If  the  parceners  have  secreted  part  o£  the 
j^roperty  from  each  other^  or  if  any  mistake  has  been  made 
in  the  partition^  on  a  subsequent  discovery,  there  most  be 
an  equal  division  of  what  has  been  restoredj  (or  ill- 
distributed).— Fi.  ChL  241. 


Illustration* 


VyavatihA* 


Autboritj. 


Remark. 


Aubhoritj. 


Authority. 


*'  If  any  mistake  has  been  made  ',*'  for  example^  if  more 
have  been  given  to  one  than  to  atwther^  by  mistake^  or  toUk 
intention  to  defraud  the  other  co-heir,  then  should  tiie 
excess  be  subsequently  ascertained,  lots  shall  again  be  cast; 
but  not  up(m  the  simple  allegation  of  an  unfair  distribution. 
Colib.  Dig.,  Vol.  Ill,  p.  399.   Nevertheless,— 

617*  The  paxtition  which  was  made  legally  and 
umnistakablj,  and  was  consented  to  by  the  parties 
concerned,  could  not  be  reToked  at  the  instance  of 
any  of  them,  who  must  be  compelled  by  the 
ruling  pow^r  to  abide  by  their  respective  shares.* 

If  the  distribution  were  illegal,  a  second  partition  must 
be  made,  even  though  concealment  be  not  alleged ;  but  ff 
the  distribution  had  been  made  according  to  law,  no  second 
partition  shall  be  granted  unless  effects  were  secreted. — ColA. 
Dig.,  Vol.  Ill,  p.  897. 

The  (following)  text  of  Manu  must  be  considered  as  rela- 
ting to  partition  made  according  to  law. — Ibid.,  p.  399. 

Mantj — Once  is  the  partition  of  an  inheritance  made; 
once  is  a  damsel  given  in  marriage ;  and  once  does  a  man 
say,  "  1  give'^ :  these  three  are,  by  good  men,  done  once  for 
all,  and  irrevocably.— CoteJ.  Dig.,  Vol.  Ill,  p.  218. 

The  maxim  ''Once  is  the  partition  of  an  inheritance 
made,'*  relates  to  the  case  of  a  fair  di8tribution.-^D4.-6fca., 
Chap.  XIV,  §  6. 

Vaihaspati  : — "  Whatever  share  is  enjoyed  by  each,  let 
not  that  be  contested;  if  he  subsequently  dispute  a 
distribution,  which  was  made  with  his  own  consent,  he  shall 


•  ride    Dd,'hhi», 
pp.  397—402. 


Chap.    XIII,   §  4,  6;    and  Coleb.   Dig.,    V©L   UI, 
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be  compelled  by  the  king  to  abide  by  his  share,  or  bo 
amerced  i£  he  persist  in  contention/'  — Coi^i.  Dig.,  Vol. 
Ill,  p.  899.  See  Vi/av,  MayA.  Chap.  IV,  Sect,  vii,  §  38. 

618.     "  Eflfects  which  have  been  taken  (e)  by  a   vyavasm. 
kinsman^   he   shall   not  be  compelled  by     yiolence 
to   restore  ;   and   the   consumption  of  unseparated 
kinsmen,   they   shall   not  be    required   to     make 
good''— KItyIyana. 

By  gentle   means,   not    by   violence,     a   kinsman   shall    not    Ezposition. 
be   made   to   ipstore    the   effects    taken  by  him.     But  what  has 
been  consumed  by  a  co-heir   during  co-pareenary  over  and  above 
hia  due  proportion,  he  shall  not  be  required  to  make  good.^-i>J.- 
hhd.,  Chap.  XIV,  §  7. 

(e)  **  Effects  whidi  a  kinsman  has  concealed  (  u  «.,  taken  )  ;" 
joint  property  embezzled  by  him  :  this  term  is  here  secondary, 
for  the  case  does  not  fall  within  the  definition.  Theft  is  the 
taking  possession  of  a  thing  which  appertains  solely  to  another ; 
but  these  effects  do  not  soUlt/  belong  to  another  person.  He 
shall  be  made  to  restore  them  by  mild  expostulation  and 
Bimihtr  means,  not  by  violence.  Raohu-nandana. — Co/e6.  Dig., 
Vol.  Ill,  pp.  401,  402. 

'Nor  let  a  co-heir  be  obliged  to  make  good  what  be  has 
expended  -"  what  he  has  consumed  more  than  his  co-heirs,  before 
partition,  he  shall  not  be  compelled  to  make  good.  JlMdiA- 
YiHAKA,  Baghu-nakdaka  aud  others. — Ibid.,  p.  40£ 

It  may  be  asked*if  he  restore  them  not  after  friendly  expostu- 
lation or  the  like,  may  the  co-heir  use  compulsion  or  not)  It 
should  not  be  argued  from  the  words  of  the  legislature—"  let 
not  a  co-heir  use  violenee  to  make  him  restore,"— that  it  shall 
not  (even  then)  be  used. — /^., 


SECTION  II 

Participation  op  the  son  or  sons  born  aptbr 
partition. 

The  son  who,  at  the  time  of  partition,  was  in  the  womb, 
is  of  two  kinds,  namely,  the  one  whose  conception 
was  known  at  the  time  of  partition,  and  the  other  whose 
conception  was  not  known  at  that  time. 

619.    If  the  father,  having  separated  his  sons,    vyawuihd. 
and*  haying  reserved  for  himself  a  share  according 
to  law   (a),  die  without  being  re-united  with  his 
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sons ;  tben  a  son,  who  is  begotten  after  the  parti- 
tion, shall  alone  take  the  father's  wealth,  and 
liabilities,  if  any.* 

Authoritj.  Tbos  GoXTTAicA :— A  8on,  begotten  after  partition  (b), 
takes  exclusively  the  wealth  of  his  father."^ 

Exposition.  (*)  ^^  ^^®  ^""^  *  according  to  law'  it  is  thus  hinted  that,  if 
the  father,  through  ignorance  of  the  law,  have  made  a  partitioa 
in  whiuh  he  took  a  ver^  small  share  for  himself,  his  sod,  after- 
wards begotten,  shall  receive  a  due  allotment  from  the  brethren. 
SBf-KRiBHNA's  Commentary  on  the  Diyd-hhdga,^  Sans.  p.  147. 

Exposition.  (^)  He,  of  whom  the  conception  was  subsequent  to  the  divi- 
siou  of  the  estate,  is  a  son  begotten  after  partition  ;  being  pro- 
created by  a  person,  who  is  separated  (from  co-parceners) :  for, 
without  conception  there  is  no  procreation.* 

Vyavoithd.  620.  Not  ono  only,  but  even  many  sons,  be- 
gotten after  a  partition,  shall  take  exclusively  the 
paternal  wealth.* 

^  ^^  .  Vbihaspati  : — ^The  after-born   Cc)  brothers  of  those,  who 

^  ^"  ^'  have  made  a  partition  with  their  father,  whether  children  of 
the  same  mother  or  of  other  wives,  shall  take  their  father's 
share.* 

Exposition.  (0  *  After-born*— -that  is,  begotten  by  the  father  after  pa^ 
tition. — SrI-kbishna's  Conmientary  on  tbe  Ddya-hMga^  Sans., 
page  147, 

Vyavasthd.  621.  But^  if  the  father  die  after  re-uniting 
himself  with  some  of  his  sons,  then  the  son  be- 
gotten after  partition  shall  receive  his  share  from 
the  re-united  co-heirs.* 

Authority.  Manu  and  NArada  : — A  son,  bom  after  a  division,  shall 
alone  take  the  paternal  wealth  ;  or  he  shall  participate  with 
such  (of  the  brethren)  as  are  re-united  (with  the  father.) 

One,  born  previously  to  the  partition,  is  not  entitled  to  the 
paternal  estate :  nor  one  begotten  by  the  separated  father  to  the 
estate  of  his  divided  brother  :  so  the  same  author.* 

Authority.  Vrihaspati  : — All  (rf)  the  wealth,  which  is  acqniitd  by 
the  &ther  himself  (e),  who  has  made  a  partition  with  bis 
sons  goes  to  the  son  begotten   by  him  after  the  partition. 

•  Dd.-hhd.,  Chap.  VII,  §  2^6.-See  Coldf.  Dig,  Vol  HI,  pp.  484-44fi. 
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Under  the  term 
is  ocquired  by  the 
after  partition.* 


"  air — wealth,  however  considerable,  wbich 
father  {d),  goes  to  the  son  begotten  by  him 


Exposition. 


(dj  *  Which  is  acquired  by  the  father.' — It  is  thus  inti-  Explanation. 
mated  that  wbat  is  acquired,  through  personal  labour,  with  a 
separate  fund,  by  the  father  who  united  after  partition  with  an- 
other son,  belongs  also  to  the  son  begotten  after  partition,  and 
not  to  the  re-united  parceners. — Saf-KRisHNA's  Commentary  on 
the  Ddya-hhdga,  Sans,,  p.  148. 


Veihaspati  : — A  son,  bom  before  partition,  has  no  claim 
on  the  wealth  of  his  parents ;  nor  one,  begotten  after  it,  on 
that  o£  his  brother.*  (e) 


Authority. 


Veihaspati  further  declares : — Those  born   before  it   are  Authority. 
declared  to  have  no  right,  as  in  the  wealth,    so   in  the  debts 
likewise,  and  in  gifts,  pledges,  and  parcbases.*(e} 

(e)  The  meaning  is,  that,  as  the  son  begotten  after  partition  Explanation* 
is  to  receive  the  property  of  his  father,  acquired  after  partition, 
so  also  he  is  to  liquidate  his  father's  debts  contracted  afier 
partition.  In  like  manner,  whatever  the  father  had  promised 
to  give,  whatever  he  had  deposited,  mortgaged,  or  whatever 
price  he  did  not  pay  after  purchasing  (a  thing),  all  these  should 
be  performed  by  him  only. — SbI-krishna's  Commentary  on  the 
Ddya-hhdga,  Sans,,  p.  149. 

Again  Veihaspati  : — They  have   no  claims  on  each  other  Authority. 
except  for  acts  oJE  mourning  and  libations  of  water.*(/^ 

(/)  By  specifying '  acts  of  mourning  and  libations  of  water*   Exposition. 
only,   the   author  excludes  the  pretensions  to  a  participation 
in  wealth.* 

If  a  man,  having  made  a   partition   with   his   sons,   and   Authority. 
again  residing  with  any  one  of  them  as  a  re-united  parcener, 
die  after  begetting  another  son,  this   last  born   child   shall 
be  sole  heir  of  his  estate.— CoZ«d.  Dig.,  Vol.  Ill,  p.  658. 

622.  The  son  who  was  conceived  be/ore  parti-  Vyavasths. 
tion  between  his  father  and  brothers,  but  whose 
foetal  existence  was  not  known  at  that  time,  is  to 
have  his  share  from  his  brothers,  who  must  make 
up  the  same  by  contributing'  something  from  the 
share  of  each  of  themselves.* 

•  See  Dd,  Bh4.,  Chap.  VII,  §  6,  6,  7,  8,  9.— CoZcft.  Dig.,  Vol.  III., 
pp.  487—440,  and  Sbikbishka's  Commentary  on  the  Ddya-bhdga,  8an$>f 
pp.  147,  148. 
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Authority.  ViSHNU : — Sons  witb  whom  the  £ather  has  made  a  parti- 
tion^ should  give  a  share  to  the  son  bom  after  the  distri- 
bution.—2XS.  Bhi.,  Chap.  VII,  §  11. 

T^wmM.  628.  But  if  the  father  be  dead,  then  the  shares  of  him 
and  of  the  brethren  must  be  thrown  together,  and  divided, 
according  to  law,  by  all  the  brothers.'* 

rjfiwartks.  624.  If,  however,  a  share  were  previously  set 
apart  for  the  child  in  the  womb,  the  wife*s  preg- 
nancy being  known,  then  aUshaU  participate  in  the 
father's  allotment  (after  his  demise),  provided 
there  be  no  son  begotten  after  the  partition.^ 

BxpoBition.  ViSHNU  and  YAjNAVALKYA  have  directed,  that  an  allot- 
ment shall  be  received  (by  the  son  bom  after  partition) 
from  his  brothers ;  Manu,  Vbihaspati,  and  Goutama  have 
ordained,  that  the  son  born  after  partition  shall  not  receive 
it  from  them.  On  this  seeming  contradiction,  the  author 
of  the  Prakdsha,  Chandbshwaea,  Misra,  and  Shi^la-pAni 
remark :  '  if  the  pregnancy  was  not  certainly  known  at  the 
time  of  the  distribution,  in  that  case,  (should  a  son,  who 
was  then  in  the  womb,  be  bom  after  it,)  he  shall  obtain 
his  share  from  the  brothers  j  but  a  son  begotten  subsequent- 
ly  to  the  partition  shall  only  obtain  the  estate  of  his  father/ 
But  if  the  pregnancy  be  manifest,  no  partition  can  be 
made;  so  the  author  of  the  Prakdsha,  and  Chandeshwaba. 
Yet,  if  the  co-heirs  cannot  wait  so  long  a  time,  one  share 
ought  to  be  set  apart  for  the  child,  as  directed  by  Vashish- 
THA  (in  the  case  of  pregnant  widows).  (See  ante^  p.  8.)  But 
should  a  daughter  be  produced  from  that  conception,  the 
share  (which  had  been  set  apart)  shall  be  subsequently  dis- 
tributed among  them  (brothers.)* 


Vyavatihi^ 


625.  But,  if  the  father  himself,  though  ap- 
prised  of  the  pregnancy,  have  given  shares  to  lus 
sons,  in  virtue  of  his  power  as  owner ;  the  child 
in  the  womb  has  no  right  to  participate,  since 
their  property  in  those  shares  is  complete :  he  has 
a  right  only  to  the  father's  allotment ;  and,  if  there 
be  a  son  begotten  after  the  partition,  he  is  entitled 
to  partake  equally  with  him. — SEf-KBiSENA's 
Commentary  on  the  Bdya-bhdga^  Sans.,  pp.  147, 148. 

•  See    Coleh.    Dig.,   Vol.  Ill,  pp.  487—440;   and  Saf-KMSBU'e  Com- 
mentary on  the  Ddya-bkSga,  /STdtw.,  pp.  147, 149. 
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This  is  applicable  only  to  the.  case  of  wealth  acquired  by 
the  father.— Di.  Bhd.,  Chap.  VII,  §  10. 

626.  But,  if  property  inherited  from  the  grand- 
father, as  land  or  the  like  (^),  had  been  divided, 
he  may  take  a  share  of  such  property  from  his 
brothers. — Ibid. 


Kemark. 


Vyava$thi* 


Tot,  partition  of  it  is  authorized  (only)    when  the  mother 
becomes  incapable  of  bearing  more  children.— /iid. 


Beasoit. 


Vishnu  : — Sons,    with    whom  the  father  has  made    a    Authority. 
partition^  should  give  a  share  to  the  son  bom  after  the  dis- 
tribution.— Ibid,,  §  11, 

Since  it  disagrees   with  the  ordinances  (of    Manu    and  ExpUiiatiop. 
NAbada)^  that  ^he  shall  alone  take  the  paternal  wealth/  it 
must  relate  to  the  hereditary  property^  for  the  reason  above 
mentioned  (A). — Ibid.,  §  13. 

(g)  The  term  Mand  or  the  like'  comprehends  corrody  and 
the  bipeds. — Sfii-KRiSHNA^s  Commentary  on  the  DdyorbhdgOt 
Sans.,  p.  Ii9. 


Ezpodton. 


Remark. 


{h)  *  Far  the  reason  above  mentioned] — That  which  was  stated ; 
because  the  distribution  is  authorized  when  the  mother  becomes 
incapable,  &c.  Therefore  whether  pregnancy  were  known  or 
not,  the  partition  being  illegal,  which  has  been  made,  of  the 
grandfather's  estate,  without  the  mother's  being  iucapable  of 
bearing  children,  it  ought  to  be  aunulled ;  and  the  two  cited 
passages  will  relate  to  the  distribution  of  such  property :  but 
the  preceding  texts  of  Manu  and  the  rest  regard  the  father's 
own  acquired  wealth.  The  contrary  must  not  be  supposed.— 
SBi-KBiBHNA^S  Commentary  on  the  Ddyorbhdga,  Sans,,  p.  149. 

A  question  may  be  here  proposed  for  disquisition  :  if  a  man 
surviving  his  resignation  of  worldly  concerns,  and  urged  by 
his  fate,  co-habit  with  his  wife  and  beget  a  son  after  his 
property  has  been  divided  among  his  children,  what  would 
be  the  consequence  ?  It  is  answered  :  the  father's  property 
being  divested  by  abdication,  which  is  a  virtual  gift,  and 
the  property  being  vested  in  his  sons  without  any  effort  on 
their  part,  how  can  a  child  born  afterwards  have  any  claim 
thereon,  whether  it  be  or  be  not  divided,  since  it  does  not 
belong  to  his  father— Cofefr,  Dig.,  Vol.  Ill,  p.  52. 

627.     Should  the  mother  be  pregnant,  but  not    ryav<u(hd. 
known  to  be  so,  at  the  tune  of  partition  made  by 
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brothers  after  the  death  of  their  father,  and  should 
a  son  be  subsequently  born  of  that  pregnancy,  he 
shall  take  his  share  from  his  brothers. 

Vrj^voMihd.  628.  But  if  the  father  die  while  the  mother 
was  pregnant,  and  known  to  be  so,  and  then  if  the 
brothers  divide  the  estate  without  waiting  for  the 
birth  of  the  child,  and  without  setting  apart  a  share 
for  it,  such  partition  is  illegal,  and  the  issue  of  that 
pregnancy,  if  a  son,  shall  take  his  share  by  having 
the  partition  cancelled. 

vyavattki.  629.  The  son  bom  after*  partition  shall,  how- 
ever, receive  a  share  of  the  then  existing  estate, 
exclusive  of  the  income  and  expenditure.* 

Authority.  Yi JNAVALKYA : — When  the  sons  have  been  separated, 
one,  afterwards  born  of  a  woman  equal  in  class^  shares  in 
the  distribution.  His  allotment  must  positively  be  made> 
out  of  the  visible  estate  corrected  (i)  for  income  and  ex- 
penditure.* 

Explanation.  ^^j  1 2£u$t  /)OM<twty*]— The  particle  *  VdP  is  affirmative  ;  and 
what  has  been  consumed,  is  consequently  excepted.— Sfif- 
krisha's  Commentary  on  the  Ddya-hhdga,  Sans,,  p.  149. 

That   is,   without   including  the  subsequent  increase,  or  what 
has  been  consumed  by  the  brethren. — Coleb,  Dig.,  Vol.  Ill,  p.  436. 


SECTION  III. 

ON  RE-UNION  OF  PARCENERS  AFTER  PARTITION. 


Article  I. 

WHAT   IS   RK-UNION,    HOW   AND   WITH   WHOM  IT 
IS   EFFECTED. 

630.  Ke-union  is  not  only  the  living  jointly 
of  the  parceners  already  divided,  but  also  the 
mixing  together    of   their    divided    shares,    and 

•  See  m*  Bha.,  Cliap.  VII,  §  12. 
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possessing  them  jointly  upon  the  agreement  or 
understanding  that  what  belongs  to  one  of  them 
belongs  also  to  the  other  or  others  of  them. 
Vide  Precedents,  pages  768,  769. 

Vrihaspati: — He,   who    being  once     separated,    again.     Authority. 
throagh  affection,  dwells  together  (a)  with  his  father,  brother, 
or  paternal  uncle  (6),  is  termed  re-anited.''^ 

(aj  Their  dwelling  together  is  not  simply  a  resideDce  in  the  Explanation, 
same  house  or  abode,  (for  that  may  happen  even  without  affec- 
tion, when  the  habitations  are  not  equally  numerous  with  the 
brothers;)  but  it  consists  in  formiug  one  household  ;  and  their 
intentions  are  thus  declared  :  ^'  what  is  thy  property  is  mine" — 
their  effects  are  thus  intermixed  :  ''  the  duties  of  us  both  shall 
be  the  same" — an  agreement  for  community  of  duties  is  thus 
made :  in  like  manner  common  fare.  Consequently,  two  bro- 
thers, again  living  together,  through  mutual  affection,  as  joint 
house-keepers,  after  having  made  a  partition,  are  called  re-united 
parceners.  Such  is  the  meaning,  and  the  text  is  so  interpreted 
by  Raohu-nandana,  JfMtJTA-viHANA,  YAoHASPATi  MiSBA,  and  the 
rest.— (7o/«6.  Dig.,  Vol.  Ill,  p.  512. 

He  (Vrihaspati)  thus  shows,  that  persons,  who  by  birth  and  Authority 
have  common  .  rights  in  the  estate  acquired  by  the  father 
and  grandfather,  as  father  (and  son,)  brothers,  uncle  (and 
nephew,)  are  re-united,  when,  after  having  made  a  partition, 
they  live  together,  through  mutual  affection,  as  inhabitants 
of  the  same  house,  annulling  the  previous  partition,  and 
stipulating  that ''  the  property  which  is  thine,  is  mine,  and 
that  which  is  mine  is  thine.''  The  partnership  of  traders, 
who  are  not  so  circumstanced,  and  only  act  in  concert  on 
a  united  capital,  is  no  re-union.  Nor  are  separated  co-heirs 
re-united  merely  by  junction  of  stock,  without  an  agreement 
prompted  by  affection  as  above  stated. — Dd.  Bhd.,  Chap.  XI^ 
Sect,  i,  para.  SO. 

It  appears,  however,  from  the  term— ''VFith  his  father  Re-unitod 
brother,  or  paternal  uncle,''  used  in  the  text  of  Vrihaspati  §^^^®" 
that  they  alone  are  determinately  meant,  who  were  not 
separate  by  birth.  Of  these,  the  father  is  first  mentioned, 
as  the  distributer  of  the  estate,  when  it  is  divided  in  his 
life-time :  the  term,  taken  comprehensively,  includes  also 
the  paternal  grandfather  and  great-grandfather;  the  brother 
is  next  mentioned,  as  the  distributer  of  shares  among  brothers ; 
and  lastly,  the  paternal  uncle  is  named,  as  the  person  who 
distributes  an  estate  shared  with  a  son's  son,  whose  own  father 

•  Dd,  Bhd.,  Ch.  XII,  Sect  I,  para.  8.— Di.  Ta.,  Chap.  XII,  §  iO.^Cohb. 
J)ig.,  Vol.  m.  p.  512. 
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Re-untide 

parceners 

defined. 


18  deftd  :  the  term^  taken  oomprebenBively,  includes  the  son  and 
grandson  o^  a  paternal  unole^  the  g^eat  uncle  and  others. 
The  wife  of  a  brother  and  the  rest  are  not  meant  to  be  so, 
because  they  are  subject  to  the  control  of  their  husbands  and 
60  forth.  Among  those  only  does  re-union  take  place ;  not 
among  others. — Coleb.  Dig.,  Vol.  Ill,  pp.  518,  514. 

Who  can  be  called  a  re^united  parcener?  To  this 
JiMiiTA-TAHANA  Say s :—'' Father,  son,  brothers,  paternal 
uncles,  and  the  rest,  are,  when  re-united,  reckoned  re^united 
parceners  (Dd.-bhd.,  Chap.  XI,  Sect,  i,  §  30.)  With  refer- 
ence to  the  term  *'  and  the  rest''  SRf-KRiSHNA  TarkIlankIra. 
has  shown  re-union  among  persons  as  far  as  the  brother's  gprand- 
son.  (See  his  Commentary  on  the  DdycL^blidga,  Sans., 
pp.  £24, 225.)  Baohu-nandana  affirms,  that  re-union  only 
takes  place  between  father  and  son,  between  brothers,  or 
between  paternal  uncle  and  nephew.  In  effect  he  considers 
the  term,  '*  and  the  rest,"  in  the  remark  of  JfMdTA-viiiANA, 
as  comprehending  only  the  son  and  nephew.  JiMiJrTA-yiHANA 
again  observes,  when  treating  of  the  shares  of  re-united 
parceners,^  ^'  re-union  should  not  be  admitt^  among  others 
besides  those  who  are  expressly  mentioned,  else  the  enumera- 
tion would  be  unmeaning.t''     Hence — 

631.  Be-union  can  be  made  by  the  above  men- 
tioned parties  ot  some  of  them  who  made  the 
(fii-st)  partition,  but  not  by  their  heirs  and  the  rest.* 

Vide  Precedents,  page  770. 

632.  It  has  been  determined  that,  if  one,  oat 
of  several  brothers  (or  co-parceners,)  be  separated 
from  the  rest,  it  is  a  virtual  separation  of  all ; 
and  although  the  remaining  brothers  still  continue 
joint,  they  are  considered  to  have  become  re-united« 

Vide  Precedents,  page  773. 

Reason.  Because,  the  separated  brother  or  co-parcener  could  not 
have  his  share  unless  the  shares  of  the  other  brothers  or 
co-parceners  were  apportioned  and  allotted,  so,  if  after  this 
the  latter  lived  together,  they  must  be  considered  to  be 
re-united  after  partition.]: 

*  See  D&.  BhA.,  Chap.  XII,  §  8,  4,  and  Sbi-kbishna's  CommenUry  on  tbe 
Bdya-bhdga,  Sans.,  p.  245. 

t  CoM>.  Dig.,  Vol.  Ill,  p.  514. 

t  It  has,  however,  been  determined  by  the  High  Court  at  Kadns  that 
'  where  a  division  has  taken  place  amonst  the  members  of  a  Hindii  faniilj, 
one  of  whom  is  a  minor,  the  circumstance  that  the  father  and  the  minor 
continue  to  live  together,  and  their  shares  become  united  does  not  oondo^ 
sively  constitute  a  state  of  re-union  between  the  faUier  and  the  minor,  but  is 
evidentiary  matter  only  to  prove  the  re-union*' — Mad.  H.  (X  Bep«,  Vol  1I| 
page  235. 


Vyavatthd, 


Vyavatthd. 
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Abticle    II. 

Partition  among  re-united  parceners. 

633.     If  the  co-heirs  being  once  divided  and  living  again      VyavanM. 
together^  make  a  second  partition  of  their  re-united  property, 
then^  there  existing  no  right  of  primogeniture^  none   of    the 
parceners  is  entitl^  to  a  larger  share  than  the  rest."^ 

So  Manu  and  Vishnu  : — If    brethren  once  divided,  and   Authority. 
living  again  together,  as  co-parceners,     make     a     second 
partition,   the   share  must,  in  that  case,  be  equal.     There  is 
not,  in  this  instance,  any  right  of  primogeniture.  (6)^ 


So  also  Vrihaspati: — If    brothers,   who  have   made    a  Authority. 
partition,  become,  through  a  mutual  affection,  re-united,   and 
€zgain  make  partition  of  their  joint  property,  the  first-born 
has  BO  right  to  a  larger  portion.''^ 

(hj  From  the  expression  "  There  is  no  right  of  primogeniture"   Expoaition. 
it  is  deducible  that  in  the  partitioa  after  re-union,  as  the  eldest 
brother  has  no  right  to  a  deduction   in  addition  to  his  share, 
80  a  fother  has  no   title  to  a  double  share  or  the  like, — Oouse- 
quently,-- 

634.  The  rule  of   distribution  must   conform  ^y<»«M«Aj. 
inth  the  original  allotment  of  the  shares  and  follow 

the  previous  proportions.! 

The  meaning  of  the  phrase — ^*  The  distribution  mqpt  conform  Explauation. 
-with  the  original  allotment  and  follow  the  proportions  before 
ordained," — is,  that  the  division  shall  be  made  iu  that  proportion 
and  mode  which  were  observed  in  the  first  instance ;  for  this  is 
no  less  a  partition  (than  the  former  distribution  was). — Cohh, 
Dig.,  Vol.  Ill,  p.  550. 

635.  When  a  man,  re-uniting  with  his  brother,  ^v^"^^"^* 
dies  leaving  no  son  bo^n  after  the  re-union^  but 
leaving  a  son,  grajudson  or  great-grandson  in  the 

male  luxe  separated  before  the  re^union,  such  issue 
will  succeed  to  his  share  or  property  in  preference 
to  the  re-united  brotherr 

Inasmuch  as  the  son   is  the  self-same  as    the  fathers  J^^on. 
and  the  term  son  extends  to  the  great-grandson  (in  the  male 
line).     See  ante,  page  501. 

*  See  Dd,  BU.t  Chap.  XII,  §  1—8 ;  Z><l.    To..  Chap.  Xi;  §  40  ;  and  Cokb. 
Dig.,  Vol.  in,  pp,  518—517. 

t  See  Coieb.  Dig.,  Vol,  HI,  p.  550|  and  VyawMihd'ehcmdrikS,  VoL  II» 
Part  i,  page  400.   . 
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Here  this  is  tbe  refined  sense :  '^  A  son,  whether  re-nnited 
with  bis  .father^  or  not  re-anited^  shall  obtaia  tbe  eatire 
paternal  sbare^  since  tbe  power  of  in^/ercepting  tbe  right  to 
take  a  share  lies  in  the  filial  relation.  Among  (several)  sons 
also,  when  one  is  re-anited,  and  tbe  other  is  not,  the  re- 
united one  alone  (succeeds)  by  tbe  text,—'  Of  a  re-united 
(co-heir),  the  re-united  (co-heir.y* — Vyav.  Mayu.,  Chap. 
IV,  Sect,  ix,  §  16. 

In  default  of  male  issue  down  to  the  great-grandson  in 
the  male  line,  the  follotoing  are  the  general  and  special 
rules  of  succession  to  the  estate  of  a  deceased  owner 
rC'United. 

Vyavoithd.  636.  Where  there  is  competition  between 
claimants  equal  in  point  of  relationship,  there  the 
inheritance  devolves  on  the  person  or  persons  re- 
united to  the  exclusion  of  those  not  re-united; 
but  where  the  competition  is  among  persons  un- 
equal in  the  degree  of  affinity  with  the  deceased 
owner,  there  no  preference  is  given  to  re-union, 
but  the  person  nearer  in  relationship  or  superior 
in  the  degree  of  affinity  inherits  to  the  exclusion 
of  the  rest.t    Consequently,— 

Vide  Precedents,  pages  768 — 776. 

The  text,  "  A  re-united  (brother)  shall  keep  the  share  of  his 
re-united  co-heir,'*  is  indeed  to  provide  a  special  rule  governed 
by  the  circumstance  of  re-union  after  separation,  and  appli- 
cable to  the  case  where  a  number  of  claimants  in  an  eqaal 
degree  of  affinity  occurs. — Dd.  Bhd.,  Chap.  XI,  Sect,  vi, 
para.  88.     - 

Exposiiion.  Hence,  if  there  be  competition  between  claimants  of 
equal  degree,  whether  brothers  of  the  whole  blood,  or  bro- 
thers of  the  half  blood,  or  sons  of  such  brothers,  or  uncles,  . 
or  the  like,  the  re-united  parceners  shall  take  tiie  heritage : 
for  the  text  does  not  specify  the  particular  relation ;  and  all 
these  relations,  were  premised  in  the  preceding  text;]:  and  a 
question  arises  in  regard  to  all  of  them.  Therefore  the  text 
must  be  considered  as  not  relating  exclusively  to  brothers. 
Ibid.,  §  39. 

•  Of  YiCjNAVALKTA.  The  whole  of  this  text  runs  thua.  "Asof  »  re- 
united (co-heir),  so  of  the  uterine  brother^  the  uterine  brother."— ^V**'* 
Mayit.,  Chap.  IV,  Sect,  ix,  §'6. 

t  Vide  M.  Bhd,,   Chap.  XI,  Sect  ▼,  §  86—39. 
X  Of  TijNAVALKTA.    See  mUt  page  29. 
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687«    Ia  do£aalfc  of  desGendaots  down  to  the  son's  gtand-   VynvattU, 
son  'in  the  male  line,  the  ce-nnited  whole  brother  inherits 
to  the  exclusion  of  the  whole  as  well  as  half  brothers  not  re- 
united. 

638w    Where  there  are  brothers  of  the  whole  blood  and   ^V<i9auhd* 
half  bloody  and  both  re-united  with  the  deceased  owner,  there 
also  the  re-united  whole  brbther  succeeds  to  the  exclusion  of 
the  re^united  half  brother. 

639-     If 9  however^  there  is  a  step-brother  re-united  and  a    VyawuthS. 
whole  brother  not  re-united>  then  they  inherit  simultaneously 
as  well  aa  equally. 


Aanctatkma. 

637.  Where,  amoDg  the  rest  of  the  brethren,  there  are  certain 
atenne  brothera  re-united  and  certain  uterine  brothers  not  re- 
united, those  uterine  brothers  that  are  re-united  shall  alone  divide 
the  property  amongst  them.  NIrada  recites  the  text»  ^'  Among 
brothers,  if  any  one  die  without  issuCi  &c.,''  after  having  declared, 
'^The  wealth  of  a  re-united  goes  to  the  re-united  iXo^y.^'-^Smri, 
Chm,,  Chap.  XII,  Clause  12. 

639.  The  sense  of  the  first  quarter  [of  the  whole  text] :  ''  Of 
a  re-united  [co-heir  J  the  re-united  [oo-heir,"}  has  an  exception  in 
the  second  [quarter,]  "  of  the  uterine  brother,"  with  which  the 
other  is  connected.  The  meaning,  therefore,  is  that,  in  a  case 
emhracing  both  whole  and  half-brothers,  all  re-nnited  together, 
only  the  re-united  whole  brother  will  take  the  wealth  of  the  re- 
united brother,  deceased.^  F^av.  JToyfi.,  Chap.  IV,  Sect,  ix,  §  8. 

638.  Thus,  if  there  be  brothers  of  the  whole  blood,  and  half 
bleed,  the  uUnue  (or  whole)  brother,  being  a  re-united  parcener, 
not  a  hiUf  brother  who  is  so»  takes  the  estate  of  the  re-united 
Qftenne  btrothar.  This  is  an  excepidon  to  what  has  been  before' 
Bfid.^MU.  Inh*,  Chap.  II,  Seot.  ix,  §  6. 

63$.  I^^ezt,  in  the  answer  to  the  inquiry,  who  shall  take  the 
succession,  when  a  re-united  parcener  dies  leaving  no  male  iasue^ 
aad  there  exists  a  whole  brother  not  re-united,  as  well  as  a  half 
Ipnothep;  ndia  was  associated  with  the  deceased,  the  author  (YIjna- 
VALKT4'  delivers  a  reason  why  both  shall  take  and  divide  the  estate  : 
''A  half  brother,  being  again  associated,  may  take  the  succession, 
not  a  half  brother  though  not  re-united ;  but  one,  united  [by 
blood,^  though  not  by  co-parcenary,]  may  obtain  the  property  ;  and 
not  [exclusiveljl  thtf  son  of  a  different  mother."— Ftcfo  Jliit., 
luh.,  Chap.  II,  Sect,  ix,  §  7. 
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VfavasthS.  640-  I^  there  are  only  balf  brothers  re-uDited  and  not 
re-united^  then  the  re-united  half  brother  sncceeds  to^e 
exclusion  of  the  half  brother  not  re-united. 

Authority.  If  there  are  two  brothers,  the  one  uterine,  and  the  other 
a  half  brother,  and  both  were  un  associated  with  the  deceased 
owner,  the  uterine  brother  exclusively  takes  the  wealth  of  his 
uterine  brother  in  conformity  with  the  text:  "An  uterine 
brother  shall  thus  retain  or  deliver  the  share  of  his  uterine 
relation/' — Where  an  associated  half  brother,  and  unasso- 
ciated  whole  brother  ate  the  competitors,  for  the  succession, 
it  devolves  equally  on  both  of  them  in  conformity  with  the 
text  '^  A  half  brother  being  again  associat<ed  may  take  the 
succession/' — Where  uterine  and  half  brothers  compete,  and 
both  were  associated  with  the  deceased,  the  associated  whole 
brother  exclusively  takes  the  inheritance,  for  in  this  case,  he 
possesses  a  double  title  (namely,  his  being  uterine,  and  also 
associated,)  in  conformity  with  the  text, — "  A  re-united  bro-' 
ther  shall  keep  the  share  of  his  re-united  (co-heir),  who  is 
deceased. — Dd.  Kra.  Sang.,  Chap.  I,  Sect,  viii,  §  3---5. 

VyavaiM^  641.  The  conclusion  of  all  this  is,  that, — 1,  in 
the  case  of  only  whole  brothers  re-united  and  un- 
re-nnited,  the  former  succeed  ; — 2,  similarly,  in  the 
case  of  only  half  brothers  re-united  and  unre-united, 
those  re-united  take  the  inheritance  ; — 3,  in  the 
case  of  a  half  brother  re-united  and  a  whole 
brother    separated,   they  divide  the  heritage  be- 


Axmotatlons. 


639.  YijKAYALETA  speaks  of  cases  where  the  step-brothers  are 
re-uuited  and  uterine  brothers  live  separated.  Re-united  step- 
brothers, but  not  brothers  who  live  separated,  shall  take  each  other's 
property.  A  uterine  brother,  even  when  he  is  separatedi  shall 
have  the  property.  Bat  a  separated  step-brother  cannot  get  it— 
Ft.  Chi.,  p.  306. 

It  may  be  said  that  the  re-nnion  of  step  brothers,  and  the  hirth 
of  uterine  brothers  from  the  same  womb,  are  the  source  of 
their  right  of  inheritance. — Ibid, 

637—640.  In  default  of  father  and  mother,  brothers  inherit  ; 
first,  the  uterine  associated  brethren ;  next  the  nnassociated 
brethren  of  the  whole  blood  ;  thirdly,  associated  brethren  of  the 
half-blood  ;  and,  fourthly,  the  unassociated  brethren  of  the  half- 
blood.     The  above  order  supposes  that  the  deceased  had  only 
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-tween  them  ; — 4,  in  any  other  case  of  competition 
between  the  whole  and  half  brothers,  the  latter 
is  excluded,  that  is  to  say,  a  half  brother  succeeds 
simultaneously  with  a  whole  brother  only  in  the 
case  of  his  being  re-united  and  the  latter  not  re- 
united. In  all  other  cases  the  whole  brother 
succeeds  in  preference  to  the  half  brother. 
Vide  Precedents,  pages  768—778,  775,  776. 

642.  The   same  order  of  succession  must  like-     ^y«^««'^^- 
wise  be  observed   in   the   case   of  nephews   of  the 

whole  and   nephews   of  the  half  blood. — Dd.  Kra. 
Sang.,  Chap.  I,  Sect,  viii,  §  6. 

643.  The  other  particular  rules  (c),  which  have   Vyavaahd. 
been  set  forth  under  the  head  of  partition  among 
brothers,   must  be   observed  in   this  case  also. — 

M -BM,  Chap.  XII.  §  5. 

(cj  "  The  other  particular  rules" — that  is,  wealth  acquired  Explanation, 
l^ithout  the  use  of  the  joiut  stock,  belongs  to  the  acquirer  ex- 
olnsively,  aud  is  Dot  shared  by  the  rest;  but  iu  the  iustauce  of 
the  gaius  of  science,  such  of  the  brethren  as  are  equally  or  more 
learned  participate,  and  in  the  case  of  the  wealth  acquired  with 
the  use  of  the  joiut  stock,  all  partake.  These  aud  other  special 
rules,  set  forth  under  the  head  of  partition  among  brethren, 
must  be  observed  also  in  tlie  case  of  partition  after  re-union.* — 
Saf-KRiSHNA's  Commentary  on  the  Ddya-hhdga,  Sans,,  p.  245. 

So  also   Raghu-nandana,   who  says,  ''  But  if  any  one  of    Exposition, 
the  re  united  brethren  acquires  property  by  means  of  science, 
heroism    and   the   like,  two  shares  should  be  allotted  to  him, 
and   the   rest   shall   take    equal   shares. — Dd.     2a,,   Chap. 
XI,  §  40. 

These  have  been  partly  stated  in  another  place  by  Jf  miJta- 
vAhana  himself,  thus  :  *'  Moreover  the  text  of  KAtyAyana 
(is  similarly  founded  on  reason.)     '  When  brethren  separated 


Exposition. 


Annotation* 

uterine  or  only  half  brothers,  and  that  they  were  either  all  united 
or  all  separated.  But  if  a  mau  dies  leaving  a  uterine  brother 
separated,  and  a  half  brother  associated  or  re-united,  these  two 
-will  inherit  the  property  in  equal  shares.  Sisters  are  not  enu- 
merated in  the  order  of  heirs. — Macn.,  H.  L.,  V  ol.  I,  p.  26. 

•  DC,  Bhi;  Chap.  XII,  §  6,  Annotation. 
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m  regard  to  tiie  patrimony^  aod  Bohseqiiefitly  living  anew 
together,  make  a  (second)  partition^  he  from  whom  an 
acqaisition  has  proceeded^  shall  again  take  a  double  share.** 
This  is  expounded  by  SrIkaba  as  signifying  that '  a  reunited 
parcener^  who  has  made  an  acquisition  with  the  use  of  the 
joint  stocky  shall  have  two  shares ;  and  the  rest  one  a  piece* 
Hence  it  appears  to  bo  the  opinion  both  of  the  saint  and 
Commentator,  that  wealthy  gained  with  no  use  of  the  com- 
mon  f  unds^  appertains  excktsirely  to  the  acquirer,  even  in 
the  instance  of  a  re-union  of  parceners ;  and  such  wealtii 
is  not  joint  stock/'— Di.  Bkd^  Chap.VI,  Sect  i,  §  24— £6. 


VyavoitKi. 


Vyavoiihd, 


SECTION  IV. 

On  thb  Allotment  of  a  sharb  to  a  co-parcbnkr 
appearing  after  partition. 

644.  Whether  partition  have  or  have  not  been 
made,  whenever  an  heir  appears,  he  shall  receive 
a  share  of  whatever  common  property  there  is. 
Be  it  a  debt,  or  a  writing,  or  a  house,  or  field,  which 
descended  from  his  paternal  ancestor,  he  shall 
take  his  due  share  of  it,  when  he  comes^  evea 
though  he  have  been  long  absent.  Ykihaspati. — 
See  2)4.  Bhd.,  Chap.  VIII,  §  1. 

645.  Not  only  he,  but  his  descendants  also 
shall  take  his  share. — See  Dd.  Kra.  Sanff,, 
<3hap.  IX,  §  4,  6. 

There  is,  bowerer,  the  followi&g  distinction  in  tlie 
participation   of  descendants. 

646.  It  is  a  settled  point,  tliat  one  who  tra* 
veiled  into  a  foreign  country  (a),  at  a  period  whea 
IK)  partition  had  taken  place,  and  returned  aft^ 
a  long  lapse  of  time,  as  well  as  his  descendants, 
as^far  as  the  seventh  in  degree,  after  they  shall 
have  made  themselves  recognized  by  the  inhabi- 
tants, whose  family  from  generation  to  generation 
resided  in  that  country,  and  neighbours,  shall 
obtain  a  lawful  share  of  the  heritable  wealth.**- 
Dd.  Kra.  JSanff.,  Chap.  IX,  §  9. 

Vide  Precedents,  page  776. 
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Yrihaspati  r^If  a  man  leave  the  oommon  family  and  Authority. 
reside  in  another  ootmtry  {a),  bis  share  must^  no  donbtj  be 
given  to  his  male  descenaants  when  they  return.  Be  the 
descendant  third,  or  fifth,  or  even  seventh  (b),  in  degree, 
he  shall  receive  his  hereditary  allotment,  on  proof  of 
bis  biiih  and  name. — ^To  the  lineal  descendants,  when 
ibey  appear^  of  that  man,  whom  the  neighbours  and  old 
imhabitants  know  by  tradition  to  be  tbe  proprietor,  the  land 
most  be  surrendered  by  his  Idnsmeo. — See  Dd.  Bbd,, 
Chap.  VIII,  §  2,  3. 

(a)  A  different  country  is  thus  defined  by  Vrihat  Manu  :  A.  different 
**  Where  language  differs  or  a  mountain  or  great  river  intervenes,  ^^'^^  definp 
it  is  called  a  different  country.  However  near,  a  country, 
which  has  a  different  name  and  is  parted  by  a  river,  is  called 
a  different  couutry  by  the  Sblf-sxistent  himself :  and  so  is  the 
place  whence  intelligence  cannot  be  received  in  ten  nights." 
YmH&SPATi  says :  •*  some  call  a  space  of  sixty  pojanas  or  Jqfanai/^ 
a  distinct  country,  some  the  space  of  forty  Jojanas,  others  again 
the  space  of  thirty  jojanat,^*  The  discrepancies  regarding 
language,  &c.,  as  in  the  texts  of  the  two  sages,  are  thus  recon- 
ciled :  if  three  circumstances  (of  differeuce)  exist,  the  country 
is  distinct  {even)  within  thirty  jqfanas ;  if  two  exist,  it  is  a 
different  country  beyond  thirty  and  (even)  within  forty  jojcMos, 
and  where  but  one  exists,  it  is  a  different  couutry  beyond  forty 
j<i}ima%  and  {tvm)  within  sixty.  A  region  beyond  sixty  jojanas 
m  a  foreign  couutry,  though  it  may  not  have  a  different 
language,  or  may  not  be  iuterveued  by  a  mountain  or  great 
river.     Thus  Shudhi-Chintd^mani, — See  Udvdha-taUwa, 


{h)  Or  even  teverUh.'l  The  particle  or  {vd)  connects  this  with 
other  degrees  not  meutioned  but  included  within  the  seventh. 
Therefore,  descendants  as  far  as  tlie  seventh  in  degree,  return- 
mg  from  a  foreign  country,  participate  :  not  so  the  eighth  or 
other  remoter  descendants.  Accordingly,  the  text,  which  ex- 
presses that,  '*  The  right  to  participation  ceases  with  the  seventh 
person,"  relates  to  this  subject.— -iSaf-KRiSHNA's  Commentary  on 
the  Ddya.'bbdga,,  Sans.,  p.  150. 

647.  But  descendants  only,  as  faj*  as  the  fourth 
degree,  of  one  who  had  remained  all  along  in  his 
own  country,  are  entitled  to  share  his  wealth. — Dd. 
Kra.  Sang.  Chap.  IX,  §  11- 

Vide  Precedents,  page  776. 

For  it  has  been  formerly  declared,  that  the  fifth  in  descent 
and  the  rest  confer  no  benefits  on  a  deceased  owner ;  since 
they  ttfe  not  competent  to  present  funeral  oblations  to  him 
at  solemn  obsequies. — Ibid. 

*  YojAHA  or  JojANA  18  ft  moftsure  of  distasce  equal  to  four  hroM,  or  i&M, 
which  at  SQO  cuUto  or  400  yard*  to  iho  ko%  will  exactly  be  nine  miie«« 
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The  law  may  be  thus  briefly  recapitulated  : — 
Vyavoitkd,  648.  A  son,  a  grandson,  and  a  great-grandson 
succeed  to  the  estate  of  a  father,  of  a  paternal 
grandfather,  and  of  a  paternal  great-grandfather, 
on  their  decease ;  if  co-heirs,  residing  in  their  own 
country,  take  not  their  shares  during  three  gene- 
rations, the  right  is  lost  to  their  descendants ;  but 
it  is  lost  to  the  posterity  of  co-heirs  residing  in  a 
foreign  country,  if  the  seventh  in  descent  claim 
not  (the  share,) — Coleb.  Dig.,  Vol.  Ill,  p.  449. 
Vide  Precedents,  page  776. 

Authority.  NiRADA : — Among  unseparated  kinsmen,  let  not  one 
restore  what  has  been  expended.  Or  partition  should  take 
place  of  the  visible  wealth,  corrected  for  income  and  ex- 
penditure.* 

From  the  use  of  the  particle  '  or  (vdY  in  this  text  (of 
Narada)  ;  the  meaning  of  the  word  strictly  is  intended  to 
be  conveyed ;   consequently,* — 

Vyanuthi.  549,  Having  compared  the  amount  of  the  wealth 
which  had  accumulated  at  a  time  when  no  partition 
had  taken  place,  with  the  amount  expended,  a 
division  should  be  made  of  the  balance  actually 
remaining.t — Dd.  Kra.  Sang.,  Chap.  VII,  §  31. 

"Exposition.  If  one  son  of  the  common  ancestor  j^o  to  a  foreign  country, 
and  he  and  his  offspring  stay  there,  but  the  posterity  of  the 
other  sons  remain  at  home  divided  or  undivided,  then,  should 
the  descendants  of  him  who  went  to  a  foreign  country 
return,  the  rest  shall  give  him  a  share  of  the  heritage.  In 
such  a  case,  the  form  of  distribution  is  this :  one  share, 
computed  according  to  the  number  of  sons  left  by  the  com- 
mon ancestor,  shall  be  received  by  the  descendants  of  him 
who  went  to  a  foreign  country,  and  be  distributed  amongst 
them  in  right  of  their  respective  fathere ;  but  if  they  re- 
turn after  partition,  they  must  contribute  the  due  allotments 
out  of  their  own  several  shares.  —  Co/c6.  Dig.,  Vol.  Ill, 
(Lon.  Ed.)  p.  441. 

Exposition.  If  a  man  leave  his  joint  family  (or  the  joint  property  of 
the  family)  not  abandoning  it,  but  making  no  claim  thereon, 
his  share  of  the  debts,  and  other  things  above-mentioned, 
must  be  given  to  his  male  descendats.  Such  is  the  inter- 
pretation of  Bhava-dbva. — Ibid.j  p.  442. 


•  Di.  Kra*  Sang ,  Chap.  VII,  §  30,  31. 


t  See  ante,  page  5iS. 
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CHAPTER  VIII. 

EXCLUSION   FROM   INHERITANOB   (1). 

As  a  man  would  be  drowned  who  attempted  to  pass  deep 
water  in  a  boat  made  of  woven  reeds,  so  does  a  father  sink 
in  the  gloom  of  deaths  who  leaves  only  contemptible  sons. 
CoUb.  Dig.,  Vol.  Ill,  p.  298. 

Consequently,  he  who  is  averse  from  performing  constant 
and  occasional  rites,  does  not  benefit  his  father :  hence  he 
is  not  capable  of  inheriting  the  paternal  estate. — Ihid. 

Vbihaspati  : — Though  born  of  a  woman  equal  in  class, 
one  who  is  not  virtuous  (a)  shall  have  no  claim  to  the 
paternal  estate ;  it  is  ordained  to  devolve  on  those  learned 
priests  (&)  who  offer  the  funeral  cake  to  the  deceased.  A 
son  redeems  his  father  from  debt  to  superior  and  inferior 
beings.  Consequently,  there  is  no  use  for  one  who  acts 
otherwise.  What  can  be  done  with  a  cow  which  neither 
gives  milk,  nor  becomes  pregnant  ?  Of  what  use  was  that 
son  bom,  who  is  neither  learned  nor  virtuous  ? — Ibid,,  p.  301. 

(a)  "Not  virtuous" — that  is  who  has  vices  instead  of 
virtues.— Z>rf.  Ta.,  Sans.,  p.  20. 

(h)  '  Learned  priests* — are  mentioned  illustratively,  the  term 
comprehends  auy  person  who  duly  performs  the  obsequies  and 
other  constant  aud  occasional  rites. — Coleh,  Dig.,  Vol  III, 
page  302. 

KixYiYANA : — ^Wealth  is  conferred  for  the  sake  of  de- 
fraying sacrifices:    therefore,    distribute  it  among    honest 


Annotations. 


(1).  Exclasion  from  iuberitance,  with  the  HiDdtS  rests,  in 
general,  upon  the  same  principle  with  saccession  to  it, ».  6.,  it  is 
connected  with  the  obsequies  of  the  deceased  from  their  incapacity 
to  perform  which  the  excluded  are  incompetent  as  heirs.  The  causes 
of  it  are  sufficiently  numerous,  defects  both  of  body  and  mind, 
together  with  vice,  constructive  as  well  as  actual,  being  attended 
with  this  effect ;  and  lastly,  devotion  to  any  of  the  religious  orders. 
--Strange's  Hindu  Law.,  Vol  I,  p.  213. 
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persons  for  that  purpose^   but  not  among  women^  ignorsDi 
men,  or  such  as  neglect  their  duties  (c). — Ibid,,  p.  317. 

''  Him,  who  neglects  solemn  ntes^  the  ignorant  man, 
one  who  is  afflicted  by  grievous  malady^  and  one  who  acts 
according  to  his  mere  pleasure^  the  wise  have  declared  impure 
even  until  death/' — Ibid.,  p.  818. 

Consequently  by  declaring  them  impure  until  tbeirdesth, 
it  is  intimated  that  they  are  unfit  for  celebratiirg  a  sacrifice, 
for  which  purity  is  required. — Ibid. 

(c)  "  One  who  neglects  his  duties ;"— one  who  performs  not 
tjie  ceremouies  enjoined  at  morning  and  evening  twilight,  and 
at  noon,  nor  other  daily  acts  of  religion  :  a  woman  is  disqualified 
for  sacrificing,  because  she  is  incapable  of  sacred  Imowledge. 
The  legislator  declares  an  ignorant  man,  and  one  who  neglects- 
his  duties,  incompetent  to  sacrifice. — IHd.^  pp.  317,  318. 

But  JiM^TA-yiHAHA  reads  ^  akarma-harndnah^  those 
who  practise  what  is  inconsistent  with  dutiesj.  instead  o£ 
'  akarminah,*  those  who  neglect  their  duties.  Aecording; 
to  his  opinion^  persons  addicted  to  gaming  and  the  like 
are  intended  by  tie  term. — Ihid^ 

Apastahba.— -No  doubt,  all  the  sons  who  are  virtwrnv  taiEe 
their  shares,  but  him  who  illegalhr  acquires  (pprnti^padsff* 
ati)  wealth,  even  though  he  be  tli^  first  bom,  M  the  kifig 
declare  incapable  of  inheriting. — Ibid.,  p.  298. 

Who,  though  first  born,  illegally  dissipates  wealth  i  such  ta 
the  construction  and  sense  :  ''  illegallj**  by  gaming  or  the  like : 
**  incapable  of  inheriting/'  capable  of  inheritmg  no  more  than 
the  residue  of  a  share,  after  deducting  so  much  as  has  been 
dissipated  by  him.  Some  thus  expound  the  text. — The 
RatnIkara.— /Wcf.,  pp.  298,  299^. 

Others  explain  the  term  "  Pratupddayati!^  by  *  acquires,'  or 
^earus.'  Cousequently,  he  who  fbllowa  an  iHegal  mods  of 
subeistence,  through  avidity  for  weakk^  without  the  aanetkm  el 
the  law,  shall  be  deprived  of  his  share.  '^  Following  an  irr^:ular 
profession,"  in  the  text  of  Go^taiu,  signifies  subsisting  by  un- 
lawful means.— /Wi.,  p.  299. 

Apastamba.— A  son,  who  diligently  performs  the  obse- 
quies of  his  father  and  other  ancestors,  is  of  approved 
excellency,  even  though  he  be  uninitiated]  not  a  son  who 
acts  otherwise,  be  he  conversant  even  with  the  whole  Veda. 
—Dd.  Bkd.,  Chap.  V,  §  5. 

*^  Since  a  son  deHvera  his  father  from  the  hell  called  *|^' 
therdore^  he  is  named  ^fmirtra*  by  tbe  S^Espstent 
himself/'    By  this  and  «wilar  passages  grefti  benefits  ^ 
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Vyartttikl 


sUted^  as  effected  by  means  of  a  son.  His  connection  with 
the  property,  is  therefore  the  reward  of  his  beneficial  acts. 
If  then  he  neglect  them,  how  should  he  have  his  hire  ?—Ibid[ 

The  principles  inculcated  by  the  texts  above  cited,    though 

not  abrogated  or  obsolete,  are  not  at  present,  for  the  greater 

part,  strictly  observed  and  given  effect  to  by   the   present 

courts  of  judicature,   which  generally  follow  in  practice  the 

Vyavasihia  subjoined.*— 

650*  One  who  is  impotent  («),  idiot  (5),  or  who 
Id  mad  (c),  lame  (rf),  blind  (e),  deaf  f/),  or  dumb 
{g)  from  birth,  or  has  lost  the  use  of  a  limb 
or  an  organ  of  sense  (A),  or  who  is  inflicted  with 
an  incurable  or  obstinate  and  agonizing  disease  (t% 
or  who  is  addicted  to  vice  {j)y  formally  expelled  (A?), 
degraded  or  outcast  (/),  his  issue  {m)y  or  who  is 
an  enemy  to  his  father  (w),  or  who  has  assumed 
another  order  (o) ,  or  who  is  a  hypocrite  or  a  person 
wearing  the  token  of  religious  mendicity  (jp),  is 
excluded    from    inheritance. 

See  the  following  Remarks  and  Precedents,  pp»  777  —819. 

Manu  :— ^Impotent  persons  (a),  outcasts  (Z),  persons  born 
blind  (e)  or  deaf  (/),  mad  men  (c),  idiots  (6),  the  dumb  (^), 
and  such  as  have  lost  the  use  of  a  limb  (A),  are  excluded 
from  shares  of  the  heritage,  f 

YAjntavalkya  : — An  outcast  (Z),  and  his  issue  (m),   an  Authority, 
impotent  person  (a,)  one  lame  (c{),  a  mad  man  (c),  one  afflicted 
with  an  incurable  disease  ( i,)  must  be  maintained;    exclude 
ing  them  (however)  from  participation.f 

•  "  In  regard  to  the  causes  of  disinheritance,  discussed  ia  the  Digest^  B.  Y-^ 
Chap.  5,  Sect.  I,  corresponding  with  the  5th  Chap,  of  J/m^ta-yjChana,  and 
the  10th  Sect,  Chap.  2,  of  the  Mitalcfhari,  1  am  not  aware,  that  any 
can  be  said  to  have  been  abrogated,  or  to  be  obsolete.  At  the  same  time, 
I  do  not  think,  any  of  our  courts  wo\Ud  go  into  proof  of  one  of  the  brethren 
being  addicted  to  vice,  or  profusion,  or  of  being  guilty  of  neglect  of  ob- 
sequies, and  duty  toward  ancestors.  But  expulsion  from  caste,  leprosy,  and 
similar  diseases,  natural  deformity  from  birth,  neutral  sex,  unlawful  birth 
resulting  from  an  uncanonical  marriage,  would  doubtlessly  now  exclude  ;  and, 
I  apprehend,  it  would  have  to  be  so  adjudged  in  our  Adawluts.  That  the 
causes  of  disinheritance,  most  foreign  to  our  ideas,  are  still  operative,  accord- 
ing to  the  notions  of  their  law  among  the  natives,  I  conclude  from  some 
cases  that  came  before  me,  when  I  presided  in  Zillah  Courts.  I  will  men- 
tion but  one,  which  occurred  at  Benares,  at  the  suit  of  a  nephew  against  his 
undo,  to  exclude  him  from  inherited  property,  on  the  ground  of  having 
neglected  his  grandmother's  obsequies.  He  defended  himself,  by  pleading 
a  pilgrimage  to  Qayh^  where  he  alleged  he  had  performed  them.  His  plea, 
joined  with  assurances  of  his  attending  to  hiA  filial  duty  in  this  respect 
in  future,  was  admitted  ;  and  the  claim  to  disinherit  him,  disallowed" — 
Colebrooke's  Remarks.    See  Str.  H.  L.,  (F.  E.),  Vol.  I,  pp.  219,  220. 

t  Di.  BU,,  Chap.  V,  §  8, 10;-.(7o^c6.  Dig.,  Vol.  Ill,  pp.  818,  821. 
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Authority.  NArADA  : — One  afflicted  with  an  obstiuate  and  agonmwjf 
disease  (i),  and  one  insane  (c),  blind  (e),  or  lame  from  his 
birth  (&),  must  be  maintained  by  the  family,  but  their  sons 
may  take  the  shares  (of  their  parents.)^ 


Authority. 


Authority. 


Authority. 
Authority. 
Autliority. 


Authority. 


VisuNU: — The  degraded  (Z)  and  the  impotent  fa  J,  those 
that  are  afflicted  with  incurable  disease  (i),  as  well  as  such 
as  have  lost  an  organ  [of  senses  or  action  (h)]^  are  excluded 
from  inheritance. — Smn.  Chan.,  Chap.  V,  CI.  8. 

Devala  : — When  the  father  (is  dead,)  as  well  as  in  his 
life-time,)  an  impotent  man  (a),  a  leper  (i),  a  mad  man  (e),  an 
idiot  (b),  a  blind  man  {e),  an  outcast  (I),  the  offspring  of  au 
outcast  (m),  and  a  person  wearing  the  token  of  religious 
mendicity  (p),  are  not  competent  to  share  the  heritage.* 

Vashishtha  : — Those  who  have  assumed  another  order  (o), 
are  excluded  from  participation.* 

Manu  : — All  those  brothers  who  are  addicted  to  vice  (j), 
lose  their  title  to  inheritance.* 

NArada  : — An  enemy  to  his  father  (n),  an  outcast  (Z), 
impotent  pereon  (a),  and  one  who  is  addicted  to  vice  (j),  [or 
has  been  expelled  from  society  (kj],  take  no  shares  of  the 
inheritance,  even  though  they  be  legitimate ;  much  less  if 
they  be  sons  of  the  wife  by  an  appointed  kinsman.* 

Bemark^Tho  last  word  of  the  first  hemistich  of  the  above  text 
of  Narada  is  *  Oupapdtika!  (ftddicted  to  vice)  according  to  JImuta- 
vAhana,  IIaghu-nandana,  SKf-KuiSHNA,  and  some  other  authors 
of  this  (Bengal)  school,  and  *  apapdtrita!  (forraftUy  expelled  from 
society)  according  to  Jagan-natua,  and  most  of  the  authors  of 
the  other  schools  as  w  ill  be  presently  seen. 

The  heritable  right  of  one,  who  has  been  expelled  from 
-'"'  (/c),  and   his   competence   to   offer  oblations  of  food, 
iions  of  water,  are  extinct.^'f 

DEVALf :  — On  the  death  of  a  father,  (or  other  owner  of 
propertyV,  neither  an  impotent  man(rt),  nor  a  person  afflicted 
with  elephantiasis  i^i),  nor  a  mad  man  (c),  nor  an  idiot  (d), 
nor   onej  torn  blind  (^J,    nor    one   degraded   for  sin  (/),  nor 


•  DA.  Bhd.  Chap.  V,  §  6,  11,  13 — CoUh.  Dig.,  Vol.  Ill,  pp.  308—825. 
t  Cited  in  the  Daya-hhaga  aud  Yira-mitrodoya  as  a  passage  of  A'pas- 
TAMBA,  but  in  the  Vivada-ckintamani  and  Smriti-tdrat  it  is  referred  to 
SUANKHA,  and  in  the  Ratnahara,  Smritichandriki,  VivadabhcmgAmaftij 
Ac,  to  S-HANKHA  and  Likhita.  See  Da*  Bhd ,  Chap.  V,  §  3,  and  Coteb,  Digi 
Vol.  Ill,  p.  300. 
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the  issue  of  a  degraded  man  (m),  nor  a  hypocrite  or  im- 
postor (p)  shall  take  any  share  of  his  heritage. — Coleb,  Dig., 
Vol.  Ill,  p.  304. 

(aj  Impotence  is  of  two  kinds  :  the  impotence  of  one  viho  Explanation. 
is  deprived  of  the  generative  organ,  and  the  incapacity  of  doing 
the  virile  act  although  the  generative  organ  exist.*  The  last  is 
described  by  KAxYiTANA  : — '*  He  is  called  impotent  whose  urine 
froths  not,  whose  feces  sinks  in  water,  and  whose  generative 
organ  is  defioie*it  in  erection  or  in  seminal  jnices."t— Co/«6  Dig., 
Vol,  III,  pp.  320,  321.     See  Da.  Bhd.,  Chap.  V,  §  8. 

(h)  *  An  idiot'  is  a  person    not    susceptible  of    instruction.t— -   Explanation* 
Dd.  bli4.,  Chap.  V,  §  9. 

fb)  *  An  idiot,' — devoid  of  knowledge  of  himself  and  others.— 
CoUb.  Dig.,  Vol.  Ill,  p.  319. 

Raghu-nandana  explains  '  idiot'  as  one  who  oannot  support 
the  performance  of  duties  :  others  explain  the  term,  void  of 
understanding,  or  one  whose  intellectual  faculties  are  imbecile.-— 
Coleb.  Dig.,  Vol.  Ill,  pp.  315,  321. 

fc)  'A   mad   man' — in   the   text   of    Dbvala, — signifies     one  Explanation, 
insane   from   his   birth  ;   for  the   import   is  the  same  with  that 

of  the  text  of  NiRADA.f— /tuf.,  p.  315, 

(Ct  d)  Here   *  lame'   signifies  lame  from   his   birth  ;   and  the  Explanation, 
term  *  mad'  also  implies  mad  from  his   birth,  as  that  is  expressly 
declared  in  NjCrada's  text  above  cited.t 

(d)  One  who  cannot  walk  'on  either  of  his  feet  is  lame.t — 
Dd,  BU.,  Chap.  V,  §  10. 

Ho  who  cannot  walk  on  either  foot,  says  JfMfjTA-viHANA,  is  Kemark. 
lame.  According  to  his  opinion,  if  one  foot  can  be  used  in 
walking,  there  is  no  true  lameness.  He  who  cannot  walk  on 
both  of  his  feet,  say  modern  lawyers,  is  lame.  According  to 
their  opinion,  if  both  feet  can  be  used  in  walking,  then  only 
there  is  no  lameness  j(l)  consequently  a  man  is  called  lame  even 


Annotations. 
(1)  By  this  law,  privation  of  any  one  of  these  faculties  excludes 
from  inheritance,  as  does  lameuess,  but  it  must  be  entire,  that  is, 
the  individual  must  be  so  lame  as  not  to  be  able  to  walk  on  either 
foot,  and  so,  as  to  his  hands,  he  must  be  deprived  of  the  use  of 
both.— Stra.  H.  L.,  Vol.  I,  (2nd  Ed.),  p.  154. 

*  In  the  text  of  Devala,  cited  in  the  Diyd-Koumudi,  impotence  is  des-. 
cribed  to  be  of  six  kinds,  aU  of  which,  however,  being  comprehended  in  the 
two  kinds  of  impotence  above  mentioned,  it  is   unnecessary  here   to  give  a 

detail  of  the  same.  i 

t  yid€  PrccetleutS;  pages  811,  812.  j 

Digitized  by  VjOOQIC 


564 


VTATlSTHl-DlRPlNA 


though  he  can  move  on  one  foot.  The  opinion  of  JiK^Tk-ylBkVA 
is  alone  correct ;  for  in  the  text  of  Manu,  the  general  failure  of 
organs  is  not  signified  by  the  expression,  '  such  as  have  lost  the 
use  of  a  limb/  (literally,  such  as  have  not  their  organs :) 
were  that  the  meaning,  one  who  had  puly  lost  the  use  of  his 
hands  would  be  capable  of  inheriting. — Coleb.  Dig.,  YoL  III, 
page  421. 

Remark.  It   should   here  be   remarked   that  the  term 'lame' being 

contiguous  to  the  word  blind,  must  signify  born  lame. 
In  like  manner,  '  persons  deprived  of  the  use  of  their  bands' 
must  signify  such  as  are  destitute  of  the  use  of  both  hands 
from  the  day  of  their  birth. — Ibid.,  p.  322. 

Explanation,      fg^  fj  The  term  *  born*  is  connected  in  construction  with  th© 
words  'blind'  and  *  deaf.'*— Z>i.  BM.,  p.  103. 

*  Bom  blind  and  deaf.' — That  is,  by  nature,  not  those  who 
have  become  so  from  some  adventitious  cause  :  the  meaning 
therefore  is,  those  who  are  blind  and  deaf  from  the  period 
of  their  birth.*— Di.  Kra.  Sang,,  Chap.  Ill,  §  3. 

Remark.  In  practice,  the  succession  of   one  who  becomes  deaf  in  the 

course  of  his  life,  occurs  even  though  the  deafness  be  incurable  : 
the  same  is  also  proper  in  a  case  of  blindness.  Consequently 
the  term  must  be  understood  as  signifjing  bom  blind,  or  bom 
deaf.  Thus  it  is  expressly  declared  by — NIrada  : — *'  One  afflic- 
ted with  an  obstinate  and  agonising  disease  (»),  one  insane, 
blind  or  lame,  from  his  birth,  must  be  maintained  by  the 
family ;  but  their  sons  may  take  the  shares  (of  their  parents.") — 
Coleb.  Dig.,  Vol.  Ill,  pp.  303,  &  319. 

Remark.  "  Persons  born  blind." — By  the  mention  of  birth  the  Legislator 
suggests  the  incurableness,  "  not  the  origin  of  the  blindness," 
(3  Dig.,  319.)  By  this  passage  it  is^  indicated  by  jAOAN-NiTHA 
that  the  person  who  becomes  incurably  blind  in  the  oourse  of 
his  life,  is  also  excluded  from  inheritance ;  and  it  is  also  intimated 
by  analogy  that  the  persons  who  become  incurably  deaf,  and  so 
forth,  in  the  course  of  their  lives,  are  also  disherited. 

Remark.  Of  the  two  conflicting  opinions  of  his,  as  above  mentioned, 
the  former  is  agreeable  to  practice,  but  the  latter  is  according 
to  the  letter  of  the  law. 

'^  As  one  who  becomes  blind  in  the  course  of  his  life  ought 
to  share  the  heritage,  so  ought  one  who  becomes  impotent'* 
(3  Dig.,  320.)  This  passage  of  Jaqan-nItha's  must  be  constmed 
to  intend  blind  persons  and  so  forth,  who  have  become  so  in  the 
course  of  their  lives  and  are  not  past  cure ;  for  the  disherison 
of  the  blind  and  the  rest  who  are  incurable  having  been  already 
determined  by  himself,  the  above  dictum  would  be  contra- 
dictory to  his  own  decision,  were  it  applicable  to  those  who  are 
in  a  different  condition. 

»  Vide  Precedents,  pages  811,  812. 
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(g)  One  who   is  incapable  of  articulating  sounds  is  dumb.—  Explanation. 
m.  BU.,  Chap.  V,  §  9. 

Jfii^TA.-viHANA.  says : — "  One  who  is  incapable   of   articulating      R«Dttark. 
sounds  is  '  dumb.'     RAHA-NiiHA  explains  it  *'  one  who  is  depriyed 
of  speech."* 

(h)  "  Such  as  have  lost  the  use  of  an  organ  (of  sense)." — This  ,  InterpreU- 
must  not  be  taken  to  indicate  the  total  failure  of  limbs  or  organs,  ^^^' 
as  in  that  case  it  would  be  impossible  for  a  person  to  liye ;  nor 
must  it  mean  the  failure  of  one  limb  only,  as  in  that  case  one 
is  not  deprived  of  an  organ,  and  one  who  had  only  lost  the  use 
of  one  hand  would  be  incapable  of  inheriting.  Logicians  do  not 
acknowledge  any  essential  property  common  to  all  organs  and 
peculiar  to  them  :  hence,  a  general  failure  of  them  all  cannot  be 
affirmed  by  a  single  term  ;  but  the  general  failure  of  a  particular 
one  or  more  (not  of  all)  is  the  meaning.  That  is,  the  total 
fkilure  of  (power  to  use)  the  hands  or  feet ;  the' total  failure  of 
the  sense  of  smelling  or  tasting ;  the  deprivation  of  hearing, 
-which  constitutes  deafness ;  the  total  failure  of  the  generative 
organs  (which  is  called)  impotency;  dumbness,  or  the  total 
failure  of  speech  which  depends  upon  the  tongue ;  and  so 
forth.*— See  (7o/e6.  Dig.,  Vol.  Ill,  pp.  321,  322. 

(%)  *  Thoie  toho  have  lost  a  sense  or  limb* — Any  person,  who 
is  deprived  of  an  organ  (of  sense  or  action),  by  disease  or  other 
oaose,  is  said  to  have  lost  that  sense  or  limb. — Mit.  In., 
Chap.  II,  Sect,  x,  §  3. 

*  Those  who  have  lost  a  sense  or  lirrd/]  signifies  those  who  have 
been  deprived  of  hands,  legs,  or  any  other  member  of  the 
body.— F*.  Chi.,  (Sans.),  p.  132.     Eng.,  p.  243. 

Such  persons  are  not  competent  to  perform  ceremonies     Bemark, 
relating  to    Vedas  and  Smriti.    They  are  consequently  not 
entitlea  to  inherit  paternal  property.     This   is  the   oorrect 
meaning  of  the  preceding  text  (of  Manu). — VL  Chu,  p.  243. 

(i)  "  Obstinate  diseases**  are  atrophy  and  the  rest.  "  Agoniz- 
ing distempers**  are  leprosy  and  the  like.(2)* — Coleb,  Dig.,  Vol.  Ill, 
page  303. 

(t)  *  An  incurable  disease* — ^a  hopeless  leprosy  or  the  like.* 
Cold).  Dig.,  Vol.  Ill,  p.  821. 


Annotations. 

(2)  A  leper  and  the  like  are  not  competent  to  receive  shares  of 
their  paternal  estate. — F».  CkL,  p.  244. 

Of  obstinate  diseases,  marasmus,  or  atrophy,  ia  mentioned  as  an 
instance  ;  of  the  agonizing^  leprosy  ;  but  it  must  be  of  the  sanious 
or  ulcerous  (the  worst)  kind  ;  of  which  a  text  of  the  Bhavishya- 
purdna  gives  a  disgusting  description  .-^Stra.  H.  L.,  Vol.  I,  p.  156. 

•  Vi(k  Precedenta,  pages  811,  812,  818. 

Digitized  by  VjOOQIC 


5Q&  VTAVASTHl-DABrANA 

There  are  different  kinds  of  leprosy,  the  vilest  of  them  is  that 
with  ulcers  discharging  matter  or  blood  as  declared  in  the 
Bhavishya-purdna  cited  in  the  Vivada-bhangdifiava,     Thus— 

LeprosieB  dea-      Bhavisht/a-purdna  : — "  Hear,  O  priest !  the   enumeration 
cribed.  of  various  sorts  of  leprosy,  the  last   worse   than   the   first : 

blisters  on  the  feet,  a  deformity  in  the  generative  organs, 
cutaneous  fissures,  true  elephantiasis,  ulcers,  coppery 
blotches,  black  and  (eighthly)  white  leprosy. — Among  these, 
that  leper  is  most  vile,  in  respect  of  all  religious  acts, 
who  is  afflicted  with  ulcers  on  all  his  limbs,  especially  on 
his  temples,  forehead,  and  nose. — When  he  dies,  let  his 
corpse  be  cast  near  a  sacred  river,  or  other  holy  place,  or  at 
the  root  of  a  sacred  tree ;  let  not  a  funeral  cake  or  libation 
of  water  be  offered,  nor  let  his  corpse  be  burnt,  nor  obse- 
quies be  celebi»ted. — Should  a  man  through  affection  burn 
the  corpse  of  a  leper,  who  has  been  six  or  even  three 
months  infected  with  the  disease,  that  man  must  perfonn 
the  lunar  penance  of  an  anchoret.'^— See  Coleh.  Dig.,  Vol. 
Ill,  p.  309. 

Bemark.  <'  Among  those  lepers  of  eight  sorts,  he  who  is  incapa- 
citated for  all  solemn  rites  is  described  (this  word  must  be 
supplied)  as  afflicted  with  ulcers  on  all  his  limbs,  or  on  his 
temples,  forehead  and  nose.^'  Since  this  is  merely  illustra- 
tive, he  who  is  infected  with  that  foul  leprosy  which  is 
attended  with  ulcers  on  any  other  part  of  the  body,  is 
abominated,  and  disqualified  for  all  solemn  rites.  Or 
the  term  '  on  all  his  limbs,'  being  employed  by  the  same 
rule  by  which  two  names  for  kine  are  used  at  once  in  a 
general  and  particular  sense,  the  meaning  is,  '  on  any  part  of 
the  body,  whether  the  temples  and  the  rest,  or  parts  different 
therefrom/  Or  else  the  meaning  may  be,  "  afflicted  with 
ulcers  on  any  one  or  more  of  all  the  parts  of  the  body, 
or  especially  with  those  other  ulcers  called  coppery,  black, 
or  white  sores,  on  any  one  of  the  parts  specified,  namely, 
the  temples  and  the  rest :  he  who  is  afflicted  with  any 
one  of  these  diseases  is  most  abominated/^ — See  Caleb. 
Dig.,  Vol.  Ill,  pp.  809,  310. 

PuLASTYA  says : — "  On  the  occasion  of  the  eclipses  of  the 
sun  or  moon,  and  offering  of  the  ten  funeral  cakes  (dosha' 
pinda)  to  the  manea  of  the  deceased  (on  the  day  before  their 
first  shrdddha,)  as  well  as  in  places  of  great  sanctitjr^  there 
is  no  impurity  occasioned  by  ulcers.''  The  same,  however, 
subsists  on  other  occasions  or  in  other  places,  thus  Detala  : 
— "The  persons  with  sores,  those  lying  in  child  birth, 
those  delivering  women,  drunkards,  mad  men,  also  menstruous 
women,  and  the  persons  whose  relations  are  dead,   and  those 
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impure,    these  cij^ht  are  disalloweJ  (to  perform  religious  rites 
at  those  times/' )'^Pr.dya8hchiUa'taUwa» 

**  To  reconcile  the  discordant  opinions  of  many  wise  persona  Reconciliation 
concerning  the  competence  of  the  leper  to  inheril  and  to  perform 
ctcts  of  religion^  various  modes  have  beeu  exhibited,  but,  accord- 
ing to  both  opinions,  a  man  infected  with  grievous  leprosy  is  iu 
effect  capable  of  inheriting  when  be  has  performed  penance. 
According  to  Raghcj-nandana  and  others,  men  afflicted  with 
elphantiasis,  marasmus,  honey-colored  gouonboea,  black  teetb, 
and  other  distempers  difficultly  cured,  are  incapable  of  inheri- 
tance so  long  as  penance  be  unperformed."  (See  Coleh,  Dig., 
Vol.  Ill,  pp.  314,  815.)  This  reconciliation  of  Jagan-natha's  Remark. 
is  not,  however,  correct  in  every  respect,  inasmuch  as  no 
author  is  of  opinion  that  a  leper  with  ulcers  discharging 
blood  or  putrid  matter  becomes,  after  performing  the  expiatory 
penance,  entitled  to  inheritance.  On  the  contrary,  even  after  the 
performance  of  the  expiatory  penance,  he,  owing  to  his  remain- 
ing still  impure  on  account  of  the  ulcers,  as  well  as  not  being 
admitted  into  society,  is  excluded  from  performing  shrdddhas 
aud  other  solemn  rites,  and  taking  the  heritage.* 

This  is  the  unanimous  opinion  o£  all  lawyers^  and  also 
consistent  with  reason,  for,  although  by  expiatory  penance 
that  effect  of  his  sin,  which  caused  him  to  be  doomed  to 
hell,  be  destroyed,  yet  the  other  effect  of  it,  which  caused 
him  to  be  excommunicated  from  society,  still  subsisted.  In 
practice  too,  a  leper  with  ulcers  discharging  blood  or  putrid 
matter,  or  both,  is  never  seen  to  perform  shrdddhas  and 
other  solemn  rites,  and  inherit  patrimony. 

Consequently,  by  the  term  '^  leper'^  is  here  meant  the  ,  l\®?**^k  and 
person  afflicted  with  a  light  leprosy  unexpiated  by  penance, 
and  one  afflicted  with  leprosy  discharginjj  matter  or  blood 
or  both  whether  expiated  or  not  expiated  by  penance ; 
because  the  sinful  taint  of  the  person  afflicted  with  slight 
leprosy  being  removed  by  expiatory  penance  he  has  become 
entitled  to  perform  shrdddhaa  aud  other  rites,  and,  as 
such,  he  has  a  right  to  inherit.  Now,  although  the  sinful 
taint  of  a  person  afflicted  with  a  leprosy  discharging  matter 
or  blood  or  both,  be  removed  by  expiatory  penance,  yet  the 
other  effect  of  his  sin,  namely,  that  of  excommunication 
from  society,  subsists,  for  which  reason,  as  well  as  that  of 
his  always  remaining  impure  on  account  of  the  ulcers,  he  is 
incompetent  for  the  performance  of  sjndddhas  and  other 
rights,  and  being  so,  he  is  not  entitled  to  the  heritage. 


*  "  On  there  being  a  sore  above  the  knee  one  must  not  perform  the 
constant  (religious)  rites  ;  he  or  she  must  not  perform  also  the  casual  rites, 
if  there  be  bleediug  even  below  it."— A  text  cited  iu  the  Nirnaya-sindhu. 
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By  the  term  "  or  the  like"*  are  meant  the  other  incurabtd 
diseases  occasioned  bj  crimes,  they  being  equally  [with  leprosy] 
the  causes  of  disherison. 

Most  of  the  diseases  occasioned  by  crimes  or  sins  have  been 
thus  enumerated  by — 

^i^^         Manu: — ''Some  evil-minded  persons,  for  sins   committed  in 

c^ee  or  bIm.  *'"*  ^*^®'  *^"^  ^^^  ^^^  ^*^  actions  in  a  preceding  state,  suffer 
*  a  morbid  change  in  their  bodies. — A  stealer  of  gold  (from  a 
Brdhmana)  has  whitlows  on  his  nails ;  a  drinker  of  spirits, 
black  teeth ;  the  slayer  of  a  Brdhmana^  a  marasmus ;  the 
violator  of  his  Oui^*s  bed,  a  deformity  in  the  generative  organs; 
a  malignant  informer,  fetid  ulcers  in  his  nostrils ;  a  false  de- 
tractor, stinking  breath  ;  a  stealer  of  grain,  the  defect  of  some 
limb  ;  a  mixer  of  bad  wares  with  good,  some  redundant  member; 
a  stealer  of  dressed  grain,  dyspepsia ;  a  stealer  of  holy  words, 
or  an  uncnUhorited  reader  of  the  Scriptures,  dumbness;  a  stealer 
of  clothes,  leprosy ;  a  horse-stealer,  lameness ;  the  stealer  of  a 
]amp,t  total  blindness ;  the  mischievous  extinguisher  of  it,  blind- 
ness in  one  eye;  a  delighter  in  hurting  sentient  creatures, 
perpetual  illness ;  an  adulterer,  windy  swellings  in  his  limbs. 
Thus  according  to  the  diversity  of  action,  are  bom  men  despised 
by  the  good,  stupid,  dumb,  blind,  deaf,  and  deformed.  Penance 
therefore,  must  invariably  be  performed  for  the  sake  of  expia- 
tion ;  since  they  who  have  not  expiated  their  sins,  will  again 
spring  to  birth  with  the  disgraceful  marks." — Manu^  Chap.  XI, 
vs.  48-58. 

Diseases  ViSHNU : — "They  who  have  suffered  the  pains  experienced  in 
occasioned  by  hell,  and  have  passed  through  the  reptile  state,  have  the  marks  of 
crimes  or  sins,  ^^y  y^  unexptated  dimes  in  the  human  form;  an  atrocious 
sinner  becomes  leprous ;  the  slayer  of  a  priest  is  afflicted  with 
marasmus ;  a  drinker  of  spirits  has  black  teeth ;  a  stealer  of 
gold  has  whitlows  on  his  nails ;  the  violator  of  his  preceptor's 
(guru*8)  bed  has  a  deformity  in  the  generative  organs." — Coleb. 
Djg.,Vol.  Ill,  314. 

SiTiTAPA: — "The  morbid  mark  proceeding  from  a  heinous 
crime  is  produced  in  seven  successive  births :  (the  right  of 
inheritance)  is  obstructed  by  malady ;  but  that  is  removed  by 
the  first  or  common  penance  and  the  like.  And  so  is  leprosy, 
marasmus,  gonorrhooa,  and  dysentry."  The  stranguary  or  suppres- 
sion of  urine,  the  stone  or  gravel  in  the  bladder  or  kidneys,  cough, 
diarrhooa  or  dysentry,  attended  with  fever,  fistula  in  ano,  fistula 
scrofula  or  inflammation   of    the  glands  or  of  the  neck  attended 

•  *  Contained  in  page  565. 

t  "  The  stealer  of  a  lamp/'  &c.  This  VaehaiM  or  text  is  not  in  the 
printed  Institutes  of  Manu[;  but  is  found  in  MtdhdtithCs  Commentaries  on, 
and  in  Sir  William  Jones's  translation  of,  the  Institutes  of  Manu  :  the 
translation  of  the  last  foot  of  the  verse  found  in  the  former  is, 'he  who 
does  not  hurt  any  one  has  no  disease,'  instead  of  *  an  adulterer  (has)  wind/ 
swellinga  in  his  limbs,'  as  in  the  latter. 
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with  pustules  or  boils,  the  palsy,  the  destruction  of  an  eye  or 
eyes :  those  and  other  diseases  are  said  to  be  occasioned  by 
heinous  crimes." — See  Ooleb,  Dig.,  Vol.  Ill,  p.  313  et  seq. 

SatItIpa  again : — '<The  piles  or  hemorrhoids  and  other 
(similar)  diseases  of  men  are  caused  by  crimes  in  the  excessive 
degree."* 

The  crimes  in  the  excessive  degree  are  'carnal  connection  with 
a  mother,  daughter,  sister,  and  son's  wife/ — A  text  of  Vishnu 
cited  in  the  Prdycuhchittortattwa, 

There  are  also  diseases  occasioned  by  the  crimes  in  the  third       Diseases 
degree :    they  are  the  ascites  or  dropsy,  liver,  spleen,  the  cholic,  occasioned  by 
tamors,  carbuncles,  or   buboes,  asthma,  indigestion,  fever,  vomit-  ?^.°^'j  ^^  *^® 
ing,  forgetfulness,  loss  of  reflection,  the  goitre  or  throttling,   the     ^^     ®^®®* 
eruption  of  a  red  color  (considered  as  the  first  step  of   leprosy), 
the  measles,  small-pox,  water-pox,  &c.:  athese  do  not,     however, 
exclude  from  inheritance. — See  the  Malamdaa-taitwa. 

.  In  the  text  of  Devala,  the  word  "elephantiasis"  is  illustrative  R«naark; 
of  those  morbid  changes,  for,  iu  the  texts  which  will  be  quoted,  it 
is  expressed  by  the  general  term  'disease'  or  'malady.'  Then  a 
man  afflicted  by  goiu)rrho0a  or  dysentery  would  be  also  disquali- 
fied. GonorrhoBo,  dysentery  and  the  rest,  may  also  proceed  from 
the  pernicious  effects  of  drugs ;  but  if  they  be  ascertained  to  be 
the  marks  of  an  atrocious  crime,  or  of  sin  iu  the  highest  degree, 
disability  is  admitted  by  the  terms  of  the  text  of  NIbada  : 
["  One  afflicted  with  an  obstinate  and  agonizing,  disease,"  &c. 
AnU,  p.  562.)]— (7o/<?6.  Dig.,  Vol,  III,  p.  314.  See  arUe,  p.  565. 


The  other  sinful  diseases^  defects  or  crimes,  though  not 
congenital^  cause  exclusion  from  inheritance  in  the  case 
of  their  existing,  and  not  being  expiated  by  penance,  at 
or  about  the  time  when  succession  opens^  or  partition  takes 
plaee^  and  not  otherwise.  (3) 


Remark. 


Annotations. 


(3).  It  is  said  in  the  V%v6Lda-hh4Mig6,rnava,  "  One  who  subse- 
quently becomes  insane  from  pernicious  power  of  mineral  drugs 
or  the  like,  is  not  excluded,  any  more  than  one  who  subsequently 
becomes  blind  or  lame.— Macn.,  H.  L.,  Vol.  II,  p.  135. 

And  with  regard  to  the  father,  or  the  delinquent  himself,  where 
the  exclusion  is  not  for  natural  defects,  the  cause  must  have  arisen 
previous  to  the  division,  or  descent,  of  the  property  ;  if  it  do  not 
occur  till  after,  succession  is  not  divested  by  it. — Stra.,  H.  L., 
Vol.  I,  p.  163. 

*  The  crimes  in  the  excessive  degree  are  twice  more  atrocious  than  those 
in  the  first  degree :  in  the  institutes  of  Manu,  however,  they  are  included 
in  those  in  the  first  degree. 

U-2 
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Bemark.  Raohu-KAKdana  also  holds  that  expiation  for  a  man  afflict' 

ed  with  elephantiasis,  or  other  similar  disease,  in  oidained 
for  the  purpose  of  enabling  him  to  perform  acts  of  reli^on 
ordained  in  the  Veda,  By  parity  of  reasoning,  he  becomes 
competent  to  inherit  property,  as  well  as  to  perform  religioui 
ceremonies.  It  is  not  found  in  any  other  case  that  a  son 
competent  to  perform  obsequies,  and  other  acts  of  religiooi 
is  not  qualified  to  inherit. — Coleb.  Dig.,  Vol.  Ill,  p.  805. 

EzpUnattoD.  fj)  ^  Addicted  to  vice'  (oupa-pdtihx) ;  that  is,  addicted  to  for- 
bidden acts,  such  as  slaughter  or  the  like,  and  reprehensible 
means  of  subsistence. --See  Ibid.,  p.  299. 

EuLLt^KA  Bhatta  czpounds  '*  addicted  to  any  vice,"  devoted 
to  gaming  or  the  like.  Others  explain  it  '  inclined  to  dissipate 
the  wealth  of  the  family.'  JfMi^TA-viHANA  interprets  it  'ayerse 
to  performing  their  faflher*8  obsequies,  and  other  acts  of 
religion.'— /Wrf ,  p.  300. 

'Addicted  to  vice,* — committing  acts  which  exclude  persons 
from  performing  the  obsequies  and  other  lites  on  the  death  of 
their  ancestors ; — that  is,  haviug  carnal  connection  with  saoh 
persons  os  are  not  to  be  so  associated  with.* — Commentatj  on 
the  Ddya-hhdga,  Sans,,  page  118. 

Explanation.  (h)  '  one  who  has  been  expelled  from  society  {aporpdtnia^ 
is  a  person  excluded  from  drinking  water  in  company. — I)d,Bhi., 
Chap.  V,  §  3.— See  Dd.  Era.  Sang.,  Chap.  Ill,  §  4,  6. 

formally     degraded ;    Sankha 

"  the  heritable   right  of  him 

who  has  been  formally  degraded  [apo-pa^rtto],  and  his  competence 

to  o£fer  oblations  of  food  and  libations  of  water  is  extinct *(4) 

Smri.  Chan.,  Chap.  V,  CI.  6.— See  CoUb.  Dig.,  VoL  III,  p.  300. 

'A  man  formally  expelled  (apa-pdttita/  one  banished  with  the 
ceremony  of  kicking  down  a  water  pot,  for  a  crime  in  the  third 
degree,  such  as  killing  a  KshcUriya  without  malice  or  the  like.*— 
See  Coleb.  Dig.,  Vol.  III.  p.  303. 

(I)  Degraded, — that  is  excommunicated  for  a  heinous  crime, 
or  for  (repeated)  crimes  in  the  second  or  third  degree. t(4) 


''Formally    expelled"  means 
and   LiKHiTA    having    declared 


Annotation. 


(4)  It  remains  to  oonsider  one  case  that  may  be  said  to  be  with 
reference  to  personal  delinqaeucy,  imtar  omnium— occurring  in 
every  enumeration  on  the  subject,  as  a  cause  of  exclusion,  namely ; 

*  Vide  PrecedentB,  pages  814,  816. 
t  See  prAyathchiUa-vivtha,  prdyoihckUtchUUtwa,  and  CoUb.  Dig.,  Vol.  Ill, 
page  801,  d  uq. 
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Degradation  takes  place  ia  the  case  of  a  heiuous  crime  once 
coQBciousIy  committed  or  twice  uucousciously  committed. 

The  heinous  crimes   are  as    follow  : — Killing  a  Brdhmana,      Heinoiu 
drinking   forbidden     liquor   (q),   stealing   (gold    from   a   priest),  cnme«  dea- 
adultery   with   the   wife   of   a  father,   natural  or   spiritual,  and  <^^*^« 
associating  with  such  as  commit  those   o£fences  (r),   wise  legis- 
lators must  declare  to  be  crimes  in    the     highest    degree. — 
Manu.,  Chap.  XI,  V.  55. 

A  person  is  also  degraded  by  once  committing  such  a  sin  or 
crime  as  would  cause  his  expulsion  from  ca8te.(2) — See  Colcb, 
Dig.,  Vol.  Ill,  p.  304  e6^8€q, 

(q)  Here,  by  drinking  is  meant  the  drinking  of  unoonsecrated  Ezpontiou 
spirituous  liquor ;  because  the  drinking  of  consecrated  or  puri- 
fied liquor,  which  is  considered  a  lawful  act,  does  not  cause 
degradation.  Thus  it  is  declared  in  (lie  Nii-uJUa-tantra  (Chapter 
V.)  *' Drinking  unoonsecrated  spirituous  liquor,  fk  Brdhmana  be- 
comes guilty  (of  the  sin)  of  killing  2k  Brdhmana ;  but  drinking 
the  consecrated  or,  purified  liquor,  a  Brdhmana  shines  as  the  burn- 
ing fire. — The  text,  prohibiting  the  drinking  of  spirituous  liquor, 
purports  the  drinking  of  the  cursed  (that  is,  unoonsecrated) 
liquor.  In  all  the  four  yugaz^"^  the  spirituous  liquor  has  been 
(considered)  the  purifier  (of  any  one's  person : )  it  has  become 
undriukable  only  by  reason  of  being  cursed  :  consequently,  it 
would  be  (again)  drinkable  on  the  curse  being  removed." 

As  to  the  text  cited   in    the   Tithi-iatiwa — '*  Spirituous   liquor 
is  unfit  (prohibited)   to   be  drunk,  given,   and  received," — its 


Axmotation. 
degradationy  or  the  case  of  the  outcast.  Accompanied  with  certain 
ceremonies,  its  effect  is,  to  exclade  him  from  all  social  intercourse, 
to  suspend  in  him  every  civil  function,  to  disqualify  him  for  all  the 
offices  and  all  the  charities  of  life  ;  he  is  to  be  deserted  by  his 
coDQexious,  who  are,  from  the  moment  of  the  sentence  attaching 
upon  him,  to  "  desist  from  speakiog  to  him,  from  sitting  in  his 
company,  from  delivering  to  him  any  inherited  or  other  property, 
and  from  every  civil  or  usual  attention,  as  inviting  him  on  the  first 
day  of  the  year,  or  the  like."-^  that  a  man  under  these  circum- 
stances, might  as  well  be  dead,  which,  indeed,  the  Hiudti  law 
considers  him  to  be,  directing  libations  to  be  offered  to  his  manes 
though  he  were  naturally  so. — Stra.,  H.  L.,  Vol.  I,  p.  160. 

*  Ynga^^-tiXk  age.  In  the  Hindis  system  of  chronology  there  are  four 
y^gas,  wMoh  succeed  each  other  in  eternal  rotation,  vis*,  the  Sattfa  yaga,  com- 
prisii^  a  period  of  one  million  seven  hundred  and  twenty-eight  thousand 
years  ;  the  Ih^td  yuga,  one  million  two  hundred  and  ninety-seven  thousand 
yeiurs  ;  the  Dwipara  yuga,  eight  hundred  and  sixty-four  thousand  years,  and 
the  KiUi  jp^ga,  four  hundred  and  thirty-two  thousand  years. 
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meaning  is,  as  explained  by  Raohu-kandana  himself,  tbat  *' spi- 
rituous liquor,  unless  consecrated  or  offered  to  a  deity,  is  unfit 
to  be  drunk  and  received." 

<*In  (lawfully)  tasting  meat,  in  drinking  fermented  liquor,  in 
caressing  women,  there  is  no  turpitude ;  for,  to  such  enjoyments 
men  are  naturally  prone :  but  a  virtuous  abstinence  from  them 
produces  a  signal  compensation"  (Manu,  Chap.  Y,  v,  56).— This 
text  is  also  interpreted  by  KuLLtJKA-BHATTA  and  the  rest  to  in- 
tend unprohibited  meat  and  so  forth. 

Explanation.  (r)  *  Associating  with  such  as  commit  those  offences,' — that 
is,  associating  with  such  a  person,  for  a  period  of  one  year,  as 
has  committed  the  crimes  in  the  highest  degree ;  this  is  de- 
clared in  the  text  subjoined  :  '<  He,  who  associates  himself  for 
one  year  with  a  fallen  sinner,  falls  like  him ;  not  by  sacrificiog, 
reading  the  Veda,  or  o9btracting  affinity  with  him,  (since  by 
those  acts,  he  loses  his  class  immediately,)  but  even  by  using 
the  same  carriage  or  seat,  or  by  taking  his  food  at  the  same 
board."— Manu.  Chap.  XI,  v.  181. 

The  crimes  or  sins  in  the  second  degree  or  nearly  equal  to 
those  in  the  highest  degree  are  as  follow  : — 

Crimes  or  **  False  boasting  of  a  high  tribe,  malignant  information  be- 
Bins  in  the  fore  the  king,  of  a  criminal  (who  mwt  sufer  death  J,  and  falsely 
second  degree,  accusing  a  spiritual  preceptor,  are  crimes  (in  the  second  degree^ 
and)  nearly  equal  to  killing  a  Brdhmajia, — Forgetting  the  texts 
of  scripture,  showing  contempt  of  the  Veda,  giving  false  evi- 
dence (with  a  had  motive),  killing  a  friend  (vfiSu>vt  malice), 
eating  things  prohibited,  or,  from  their  manifest  impurity,  unfit 
to  be  tested,  are  six  crimes  nearly  equal  to  that  of  drinking 
spirits.  To  appropriate  a  thing  deposited  (or  lent  for  a  time),  a 
human  creature,  a  horse,  precious  metals,  a  field,  a  diamond  or 
any  other  gem,  is  nearly  equal  to  stealing  the  gold  (of  a  Brdh- 
mana).  Carnal  commerce  with  sisters  by  the  same  mother,  with 
little  girls,  with  women  of  the  lowest  mixed  class,  or  with  the 
wives  of  a  friend,  and  a  son,  the  wise  must  consider  as  nearly 
equal  to  a  violation  of  the  paternal  bed." — Manu.,  Chap.  XI,  w. 
56,  57,  58  and  59. 

These  crimes,  whether  perpetrated  consciously  or  unconsciously, 
cause  degradation  generally  by  the  commission  (of  any  of  them) 
more  than  once. —  Vide  Prdyashchittatattwa  B,nd  Frdyashchitta' 
viveka. 

Remark.  A  sinner  in  the  third  degree  is  only  excluded  from  participa- 
tion in  the  case  of  repeated  offences  :  (such)  crimes  are  there- 
fore mentioned  in  the  plural  number. — Coleb.  Dig.,  VoL  HI, 
page  804. 

The  crimes  or  sins  in  the  third  degree  are  as  follow  :— 

Crimes  or  **  Slaying  a  bull  or  cow,  sacrificing  what  ought  not  to  be 
sins  in  the  sacrificed,  adultery,  selling  oue's-self,  deserting  a  preceptor,  a 
tliird  degree,    mother,  a  father,,  or  a  son,  omitting  to  read  the  scripture,  aud 
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neglect  of  tiie  fires  prescribed  by  the  DlMrmashdstra ; — The 
marriage  of  a  youuger  brother  before  the  elder,  and  that  elder's 
omission  to  marry  before  the  younger,  giving  a  daughter  to 
either  of  them,  and  officiating  at  their  nuptial  sacrifice; — 
Defiling  a  damsel,  usury,  want  of  perfect  chastity  in  a  student, 
selling  a  holy  pool  or  garden,  a  wife,  or  a  child  ; — Omitting  the 
sacred  inyestiture,  abandoning  a  kinsman,  teaching  the  Veda 
for  hire,  learning  it  from  a  hired  teacher,  selling  commodities 
that  ought  not  to  be  sold  ; — Working  in  mines  of  any  sort, 
engaging  in  djfkeSj  bridges  or  other  great  mechanical  works,  spoil- 
ing medicinal  plants  (repeatedly),  subsisting  by  the  harlotry 
of  a  wife,  offering  sacrifices  and  preparing  charms  to  destroy 
(the  innocent ) ; — Cutting  down  green  trees  for  fire  wood,  per- 
forming holy  rites  with  a  selfish  view  merely,  and  eating  pro- 
hibited food  (once  without  previous  design)  ;^-Neglecting  to  keep 
up  the  consecrated  fire,  stealing  any  vafkable  thing  besides  gold, 
non-payment  of  {the  three)  debts,  application  to  the  books  of  a 
false  religion,  and  excessive  attention  to  music  or  dancing ; — 
Stealing  grain,  base  metals,  or  cattle,  familiarity  {by  the  twice- 
born)  with  women  who  have  drunk  inebriating  liquor,  killing 
without  malice  a  woman,  a  Shiidra,  Voishya,  or  a  Kshairiya^  and 
denying  a  future  state  of  rewards  and  punishments,  are  all 
crimes  in  the  third  degree,  (but  higher  or  lower  according  to 
circumstances). — Manu,  Ch.  XI,  w.  60—67, 

Jagan-nAtha,  on  the  authority  of  RAaHU-NANDANA,  justly     Effect  of 
holds  such  degraded  persons  as  have  not  perfonned   penance  expiatory 
or  are   averse   to  it  to   be  really  degraded  for  sin,  and  not  P®*^^^* 
entitled  to  inherit ;  thus :  "  One  degraded  for  sin  is  he  who 
has   slain  priests^   or  committed  some  other  atrocious  crime, 
and  who  has  not  performed  penance,  but  (on  the   contrary) 
is  averse  to  it;    for  Eaghu-nandana   says:    *  aversion    to 
penance  on  the  part  of  the  fallen  sinner  contributes   to   the 
forfeiture   of  his  right  to  his  own  property.     His  not  being 
averse   to  penance  contributes  to  his  right  in   the  paternal 
estate/'*— Coi^J.  Dig.,  Vol.  Ill,  p.  315. 

Baghu-nandana  is  also  followed  by  SRf-KRiSHNA   TarkZ-     Effect  of 
lankAra,   who  says  :  "  Here  expiatory  penance  having  been  expiatory 
ordained  for  a  person  degraded   for   sin,   even   by   the   gift  P®^*"°®* 
(at   the   expense)   of  his   whole  property,  and  so  forth,  the 
word  (degraded)  must  be   preceded  by  the  adjectivial  phrase 
*  averse  to  penance,'     degradation    not   preceded   by    (at- 
tended with)  the  inclination  of  performing  the    penance   is 
the  cause  of  forfeiture  of  the  right  to  inheritance,'**— Com- 
mentaries on  the  Ddya-blidga,  Sana.,  page  25. 

The  above  doctrine  being,  nevertheless,  applicable  to  those  Remark, 
degraded   persons   only  for  whom   penance  is  ordained,  the 
degradation  not  expiable  by  penance  does  always  cause  for- 
feiture of  right. 

*  Vide  Precedent,  page  814. 
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Remark.  Now,  as  the  penance  for  a  degradation  which  causes  the  loss  of 
caste  with  total  excommunication  from  society,  cannot  restore 
the  same,  though  it  removes  or  expiates  the  sin,  such  degra- 
dation must  always  cause  the  forfeiture  of  right  (5) ;  because 
a  sin  has  two  effects, — damnation  to  hell,  and  excommanica- 
tion  from  society, — one  of  which  is,  in  this  instance,  removed 
by  penance,  but  the  (other,  namely)  excommunication  from 
society,  still  subsists.  (5; — See  Prdyashchitta'tattwa. 

Explanation.  ^^)  '  His  issue'— that  is,  the  son  begotten  (by  an  outcast) 
after  his  degradation.  Although  by  the  term  outcast  or  de- 
graded, his  sou  also  is  intended  ;  for  he  is  degraded  beiug 
procreated  by  an  outcast,  yet  he  (the  son  of  an  outcast)  is  meu- 
tioned,  for  the  purpose  of  indicating  the  disherison  of  the  others 
(vi*.f)   the  sous  of  the  impotent  persons  and  the  rest.    It  should 


Annotation. 


(5)  As,  with  us,  there  was  the  leas  and  greater  excommunicatioD, 
so,  of  offences  considered  with  reference  to  their  occasioning  exclu- 
sion from  inheritance  among  the  Bindds,  they  may  also  be  regarded 
in  a  two-fold  point  of  view.    This   we  learn  from  a  case  that  was 
before  the  Sudder  Dewany  Adawlat  in  1814,  in  which  the  official 
Fandits,  having  been  referred  to,  distinguished  between  ^Hboea 
which  involve  partial  and  temporary  degradation  ;  and  those  which 
are  followed  by  loss  of  caste  ;  ''—observing  that  *'  in  the  former 
state,  that  of  partial  degradation,  when  the  offence  which  occasions 
it  is  expiated,  the  impediment  to  succession  is  removed  ;  but  in  the 
latter,  where  the  degradation  is  complete,  although  the  sinfulness  of 
the  offence  may  be  removed  by  expiatory  penance,  yet  the  impedi- 
ment to  succession  still  remains ;  because  a  person  finally  excluded 
from  his  tribe  must  ever  continue  to  be  an  outcast."    In  the  case 
alluded  to,  the  party  in  question  having  been  guilty  of  a  series  of 
profligate  and  abandoned  conduct,  having  been  shamefully  addicted 
to  spirituous  liquors,  having  been  in  the  habit  of  associating  and 
eating  with  persons  of  the  lowest  description  and  most  infamous 
character  ;  having  wantonly  attacked  and  wounded  several  people 
at  different  times  ;  having  openly  co-habited  with  a  woman  of  the 
Mahomedan  persuasion,  and  having  set  fire  to  the  dwelling  house 
of  his  adoptive  mother,  whom  he  had  more  than  once  attempted 
to  destroy  by  other  means,  the  Pandit*  declared  that  *<  of  all  the 
offences  proved  to  have  been  committed  by  Sheo-nath,  one  only, 
namely,  that  of  co-habiting  with  a  Mahomedan  woman,  was  of 
such  a  nature  as  to  subject  him  to  the  penalty  of  expulsion  from 
his  tribe    irrevocably ;"— and  of   this  opinion  was  the  Court— 
C^lebrooke's  Remarks.— See  Stra.,  H.  L.,  (F.  £ ),  Vol.  I,  pp.  221,  222. 
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not  be  alleged  that  the  term  degraded'  comprehendiDg  also  his 
son  boru  after  degradation,  the  expression  his  issue  is  used  for 
the  purpose  of  including  the  son  of  an  outcast  born  before  his 
degradation,  inasmuch  as  he  also,  being  free  from  defect  like 
the  sons  of  the  impotent  and  the  rest,  is  justly  entitled  to  in- 
beritauce. — The  Ddya-bhdga  and  SH-hnshTia'a  Commentary 
thereon*— i>i.  Bhd,,  Sans.,  p.  111.  See Qoleb.^Dd,  BM,,  Chap.  V, 
para.  12. 

(m)  "  The  issue  of  a  degraded  man  :"  issue  (procreated  and) 
bom  after  the  commission  of  the  act,  which  is  punished  by 
degradation ;  for  this  agrees  with  the  text  of  Visum u.* — See 
CoUb.  Dig,  Vol.  Ill,  page  315. 

By  the  term  outcast^  his  son  also  is  intended;  for  he  is 
degraded,  being  procreated  by  an  outcast. — Dd.  Bhd,, 
Chap.  V,  §  12.  . 

(n)  **  An  enemy  to  his  father  :*^ — one  who  ill-treats  his  father  Explanation, 
during  his  life-time,   or  one  who    is  averse   to   performing  his 
obsequies  when  dead.— i>($.  Kra,  Sang,,  Chap.  Ill,  §  3.    See  Ld, 
To.  Sans.,  p.  21. 

He  who  hates  his  father  is  a  professed  enemy  to  him :  enmity 
is  manifested  by  attempting  his  life  and  so  forth  ;  but  after  the 
death  of  the  father,  by  withholding  the  libations  of  water  and 
the  like,  which  thould  he  offered  for  his  sake.* — Coleb,  Dig., 
Tol.  Ill,  p.  303. 

(o)  '  Another  order'  —An  order  other  than  that  of  a  house-  Explanation, 
liolder  or  married  man.*(l) — Coleb,  Dig.,  Vol.  Ill,  p.  327. 

(o)  Another  order,  means  an  oi*der  difiEerent  from  that  of  a 
Louse-holder  (grihaetha)  or  married  man.  Hence  it  mast 
not  be  said  that  incompetency  to  inherit  attaches  to  that 
kind  of  Brahmachdi-i  also  who   is  ('  tipa-kurvdna,)  a  tern- 


Annotation. 

(1)  Another  order  means  an  order  other  than  that  of  house- 
keeper or  married  man. —  Vi,  Chi.,  p.  246. 

It  will  appear  in  a  subsequent  chapter,  that  on  entry  into 
either  of  the  two  religious  orders,  the  devotee  (like  the  professed 
monk  with  us  before  the  reformation)  becomes  civiliter  moriutu  ; 
and  the  next  heir  succeeds,  as  though  he  were  naturally  deceased. 
And,  as  the  devotee  himself,  abdicating  secular  concerns,  is  incapa- 
citated from  inheriting,  so  is  the  religious  pretender,  and  the  even- 
tual apostate.  Under  the  former  term  may  be  included  hypocrites 
and  impostors,  used  synonymously  for  those  who,  usurping  sacred 
marks,  practise  austerity  with  an  interested  design.— Stra.,  H.  L. 
Vol.  I,  p.  164. 


Vide  Precedents,  pages  814,  815. 
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porary  gtadent  (ofdef  p.  113).  Hie  wordfl  ''  another  oider'/ 
simply  refer  to  that  order,  the  entenDf^  into  which  incapa- 
citates one  for  the  order  of  hoose^holder.* — Smri.  Chan., 
Ch.  IV,  CL  7. 
ExpUofttion.  (p)  A  person  wearing  the  token  of  (religions)  mendiciiy, 
is  one  who  has  become  a  religions  wanderer  or  ascetic.*— Di. 
SM.,  Chap.  V,  §  11. 

(p)  A  hypocrite  (Lingi),  an  impostor. — Da,  Ta,,  Sans., 
page  21. 

'  A  hypocrite  {Lmgf}/  one  who  rigidly  practises  ansterities 
with  an  intent  to  deceive.''^— The  Ratnd-kara  cited  in  the 
Vivdda'bhangdmava. — See  Coleb.  Dig.,  Vol.  Ill,  p.  805. 

*  Wearing  the  token*  assaming  the  prohibited  mark  (Ungay— 
7yav.  Mat/H.,  Chap.  IV,  Sect,  xi,  §  10. 

The  conclosion  of  the  whole  of  the  above  is  as  follows  :— 

Vyavauki.      65L     Fetsons  blinds  mad,   lame,  deaf,  dumb,  or 

deprived  of  an  organ  of  sense,  are  debarred  from 

inheriting  in  the  case  of  their  having  been  so 

circumstanced  from  birth,  and  not  otherwise.t 

Vide  Precedents,  pages  777—779,  811,  812. 

VyctMMihd.        652.    The  other  sinful  diseases,  defects  or  dis- 
qualifications, though  not  from  birth,   cause  exclu- 


Annotation. 
652.    It  is  said  in  the  Vivdda-bhangdrnava,  "  One  who  subee- 
quently  becomes  insane  from  pernicious  power  of  mineral  drags  or 
the  like,  is  not  excladed,  any  more  than  one  who  subsequently  be- 
comes blind  or  lame.— Macn.,  H.  L.,  Vol.  II,  p.  135,  note. 

The  disease  that  disables  ^an  obstinate  or  an  agonizing  one,) 
must  be  ascertained  to  be  the  sign  of  an  atrocious  crime,  or  it  has 
not  the  effect  of  excluding ;  it  being,  not  the  disease,  but  the  Bin 
that  is  the  cause  of  the  disability  ;  and  hence  it  may  be  removed 
by  penance,  the  impediment  continuing  to  operate  only  so  long 
as  penance  remained  unperformed.  Thus  restored,  inheritabOity 
follows  ;  there  being  said  to  be  no  case  in  which  a  man  comp^^^^ 
to  the  one  is  not  qualified  for  the  other.— Stra.,  H.  L.,  Vol.  I,  p«  ^^^' 

Where  the  exclusion  from  inheritance  is  not  from  natural  de- 
fects, the  cause  must  haye  been  previous  to  the  division  or  deicent 
of  property  ;  if  it  did  not  occur  till  after,  the  succession  is  no^  ^^' 
vested  by  it. — Ibid.,  p.  163.  

*  Vide  Precedents,  page  815. 
t  See  anU,  pages  562—565,  and  the  foot  note  at  page  561. 
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sion  from  inheritance  in  the  case  of  their  existing, 
and  not  being  expiated  by  penance   at,  or  before, 
the  time  when  succession  opens.* 
Vide  Precedents,  pp.  780—783. 

Raghu-nandana  : — Here  the  destruction  of  the  right  of 
property  by  reason  of  degradation  is  to  be  understood  (to 
take  place)  on  disinclination  to  expiation,  because  the  capa- 
city for  atonement,  which  can  be  performed  with  one's 
wealth  only,  is  predicated  in  the  Shrutia,  even  of  the 
degraded.— Da.  Ta.,  Chap.  I,  §  11. 

.So  also  SRf-KRiSHNA  TARxiLANxiRA,  who  says, — "The 
penance  of  the  degraded  being  heard  (to  have  been  ordained) 
by  gift  and  the  like  of  his  whole  wealth,  here  the  degraded 
should  be  such  as  is  averse  to  penance;  consequently, 
it  must  be  understood  that  degradation  without  inclination 
to  perform  expiation  is  the  cause  of  destroying  heritable 
right.— See  his  Commentary  on  the  Ddya^bhaga,  Sans., 
page  25. 

A  person  who  is  afflicted  with  elephantiasis,  and  who  has  Authoiity. 
not  made  expiation,  is  excluded  from  inheritance  ;  but  one 
who  made  atonement,  shall  take  a  share,  since  the  sinful 
taint  is  removed;  for  that  was  the  sole  cause  of  his  excKi- 
sion.  This  is  accurate;  and  in  like  manner,  a  person 
afflicted  with  marasmus  is  only  excluded  if  he  have  not 
made  expiation.  Raghu-nakdana  holds,  that^expiation  for 
a  man  afflicted  with  elephantiasis,  or  other  similar  disease, 
is  ordained  for  the  purpose  of  enabling  him  to  perform 
acts  of  religion  ordained  in  the  Veda ;  by  parity  of  reason- 
itfg,  be  becomes  competent  to  inherit  property,  as  well  as 
to  perform  religious  ceremonies :  it  is  not  found,  in  any 
other  dase,  that  a  son  competent  to  perform  obsequies  and 
other  acts  of  religion  is  not  qualified  to  inherit.'^ — Coleb. 
Dig.,  Vol  III,  p.  305. 

Raghu-nandana   says:— ^^ Aversion  to   penance   on   the     Authority, 
part   of  the   fallen   sinner   contributes   to   the  forfeiture  of 
his  right  to   his   own   property.     His   not   being  averse  to 
penance  contributes  to  his  right  in   the  paternal  estate.'^— 
Coleb,  Dig.,  Vol.  Ill,  p.  Slb.—  Vide  Precedents,  page  814. 

An  outcast  (patita),  and  one  addicted  to  vice  (upa-pdlaki)  Authority. 
are  excluded  if  they  do  not  perform  penance. — The  exclusion 
again  of  these  takes  place  if  their  disqualification  occur  pre-  • 
viously  to  partition  (or  succession),  but   not  if  subsequently 
to  partition    (or   succession),   for  there  is   no  authority  for 
the  resumption   of  allotted   shares. — The  masculine   gender 


*  See  tlie  Annotation  at  page  576. 
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in  the  word  "  outcast/'  &c.,  is  not  intended  to  be  expressive 
of  restriction,  and  that  the  lavr  of  exclusion  based  upon 
defects  excludes  the  wife  or  the  daughters,  female  heirs 
as  well. —  Vira-tnitrodai/a,  Chap.  VIII,  §  3 — 5. 

ryavoMtki.  g53  But  as  the  degradation  caused  by  sanious 
or  ulcerous  leprosy  or  by  a  crime  or  crimes  attended 
with  loss  of  caste  causing  total  expulsion  from 
society  is  removable  neither  by  expiatory  penance 
nor  by  any  other  means,  the  suflferer  in  the  former 
and  the  delinquent  in  the  latter*  is  for  ever  debarred 
from  inheriting  as  well  as  performing  the  exequial 
rites.  (See  ante,  page  574.) 
Vide  Precedents,  page  783. 


Yyavaithi, 


Authority* 


Bemarbi. 


Authority. 


Authority. 


654.  If  the  disease  or  defect  for  which  a 
person  was  deprived  of  his  share  at  the  time  of  the 
former  owner's  death  or  partition  of  his  estate  was 
subsequently  removed  by  medicaments  or  other- 
wise, it  is  just  that  he  should  get  his  proper 
share  of  the  estate  and  forfeit  it  not,  should  a  like 
misfortune  afterwards  befall  him.t 

VijnAnbshwaba  says,  ''They  are  debarred  of  their 
shares  if  their  disqualification  arose  before  division  of  the 
property.  But  one  already  separated  from  his  co-heirs  is 
not  deprived  of  his  allotment.'^ — Mit,  Inh.,  Chap.  II, 
Sect.  X,  §  6. 

According  to  the  doctrine  of  the  Bengal  school,  however, 
the  disqualification  causing  exclusion  must  have  arisen 
previous  to  descent  of  the  property;  and  property  once 
vested  cannot  be  divested  on  account  of  a  subsequent  disquali- 
fication^ not  amounting  to  civil  death ;  inasmuch  as  the 
general  rule  of  our  law  is  that — '  property,  once  vested,  is 
not  divested  without  death,  natural  or  civil/  See  ante,  pages 
5 — 14,  and  Precedents,  pages  169,  791,  805. 

SrI-krishna  TarkAlankAra  : — ''Afflicted  with  an  in- 
curable disease/'t — this  being  heard  (said),  if  after  partition 
(by  the  other  parceners)  the  diseased  be  cured  by  medicine, 
or  other  means,  he  also  will  share  the  beritage.-^Commen- 
tary  on  the  DdyOrbhdga,  Sans.,  p.  119. 

VunInbshwara  : — If  the  defect  be  removed  by  medica* 
ments  or  other  means   (as  penance  and  atonement  §)  at  a 

*  See  the  second  foot  note  at  page  581. 

t  See  the  Annotation  at  page  576. 

$  In  the  text  of  Y/jNAVALKTi.^See  anU,  p.  561,  §  BIlah  Bhatca* 
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period  subsequent  to  partition,  the  right  of  participation 
takes  effect,  by  analogy  (to  the  case  of  a  son  born  after 
separation.)  "When  sons  have  been  separated,  one,  who 
is  afterwards  born  of  a  woman  equal  in  class,  shares  the 
distribution/' — Mit.  Inh.,  Chap.  II,  Sect,  x,  §  7, 

Such   also   is  the   opinion   of  Nf la-Kantha  who  says,—    Authority. 
*'If,    after     division,   virility  or   the    other  (absent   quali« 
fications)  be  regained   by  medicine   or  other   means,     the 
person   will   then   receive   his   share,  as  a   son   born   after 
partition  (does). — Vyav,  Mayu.y  Chap.  IV,  Sect,  xi,  §  %. 


The  doctrine  inculcated  in  the  above  passages  is 
quite  consistent  with  reason,  and,  being  so,  it  ought  to  be 
followed  in  practice  in  Bengal  as  well  as  in  the  other 
provinces  of  India.  Because,  although  a  person,  having  a 
disqualifying  disease  or  defect  at  the  time  of  his  father's 
death  or  before  partition  of  his  estate,  was  debarred  from 
succeeding  to  the  patrimony,  yet  subsequently  upon  the  cure 
of  the  disease  or  removal  of  the  defect,  if  his  right  to 
perform  obsequies  and  other  religious  rites  was  restored, 
the  restoration  of  his  right  to  inherit  was  irresistible, 
inasmuch  as  the  latter  is  the  concomitant  of  the  former, 
and  follows  it  as  a  legal  consequence.*  To  keep  him  even 
then  deprived  of  the  heritage,  to  which  he  thus  became 
entitled,  would  be  not  only  inconsistent  with  the  reason 
of  the  law,  but  also  contrary  to  the  opinion  and  practice  of 
venerable  persons,  and  therefore  not  proper  and  equitable. t 
•'A  decision,^'  says  Vrihaspati,^  *' must  not  be  made 
solely  by  having  recourse  to  the  letter  of  the  written 
codes :  since,  if  no  decision  were  made  according  to  the 
reason  of  the  law,  there  might  be  a  failure  of  3ustice.''§ 

Accordingly  it  has  been  determined  by  the  late  Sudder 
Court  of  Bombay  that  '  if  a  man  or  woman  be  blind  or 
deaf,  such  gets  no  share  of  his  or  her  father's  property,  but 
the  other  co-parceners  are  bound  to  maintain  him  or  her. 
If,  however,  after  the  division,  the  defect  be  removed,  he 
or  she  will  receive  a  share,  and  again,  if  either  misfortune 
should  fall  on  him  or  her,  after  separation,  the  share  received 
by  him  or  her,  does  not  revert  to  the  other  sharers. — Ravee 
Bhudr  Sheo  Bhudr  v.  Roop  Shunker  Shtmkerjee, — Borr. 
Rep.,  Vol.  II,  p.  656.— Mori.  Dig.,  Vol.  I,  p.  338.     . 


Remark. 


Precedent. 


•  See  ante,  page  677. 
t  Vide  Dd.  Bhd.,  Chap.  Ill,  Sect,  i,  §  22.    See  anie,  pages  187  and  252. 
t  One  of  our  legislators.    See  the  Preface. 
§  See  Coleb,  Dig,,  Vol.  II,  p.   128. 
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FyawjtArf.  555,  Tjj^  heritable  rigbt  of  one,  who  has  abdi- 
cated secular  concerns,  or  given  up  his  desires  for 
worldly  things,  becomes  extinct  just  as  that  of  a 
hermit  and  the  rest  quitting  the  condition  of  a 
householder.* 

Vide  Precedents  pages,  8—10,  13,  809. 

Auihoritj.  By  the  extinction  o£  desires  is  meant  the  cessation  of 
desires  which  is  not  identical  with  that  absence  of  desire, 
which  may  co-exist  with  the  right  of  property.— D4.  To., 
Chap.  I,  §  12.  ' 

Here  it  should  he  remarked  that  the  right  of  property 
being  once  extinguished  by  reason  of  the  cessation  of  desires, 
will  not  again  revive  with  the  revival  of  desires.— 
Ibid.,  5  13. 

For  further  authorities  see  ante,  pages  9  and  10. 


AnnotaUons. 
655.  There  are  two  occasions,  upon  either  of  which,  wherever 
the  Hindd  law  prevails,  dominion  may  be  transferred  from  the 
father  in  his  life  without  his  consent,  whether  the  property,  claimed 
by  the  sons  to  be  divided,  be  ancestral  or  acquired.  These  are 
voluntary  devotion^  by  which  the  father  is  considered  as  having  re- 
nounced it,  and  degradation  from  caste,  by  which  it  is  forfeited. — 
Stra.,  H.  L.,  Vol.  I,  p.  184. 

655.  Another  undoubted  one  is  his  entry  into  religion,  that  is, 
his  assumption  of  the  one  or  other  of  two  religious  orders,  by 
which  a  Hindit  is  accounted  dead  in  law  ;  the  consequence  also 
being  the  same,  that  heirs  take  his  estate.  They  cdnstitute  the 
third  and  fourth  stages  in  the  progressive  advancement  of  the 
Hindu,  from  birth  to  death  ;  the  first  being  that  of  a  stttdeni  ;  the 
second,  that  of  a  married  man  or  house-holder  ;  the  third  (the  first 
of  the  two  in  question,  t^ta,)  that  of  a  hermit  ( Vdnaprattha),  for 
which  the  appointed  age  is  fifty ;  the  next  is  that  of  €mokoreit 
{SannjfM,  or  Fati.)  The  order  of  anchoret  was  left  at  the  begin- 
ning of  the  present  {Kali)  age  subsisting,  when  that  of  the  hermit 
is  said  to  have  been  abrogated. — Stra.,  H.  L.,  Vol.  I,  pp.  185, 186u 

655,  656.  It  will  be  seen,  in  a  subsequent  chapter,  that,  upon  a 
man's  becoming  a  religious  devotee,  thus  abdicating  secular  concerns, 
his  property  is  divisible  among  his  sons,  by  a  sort  of  anticipated 
nheritance,  as  though  he  were  dead  ;  which  he  is,  in  effect,  in  law. 
Upon  the  assumption  of  such  an  order,  respect  may  be  entertained 

*  See  the  Annotation  at  page  {f75« 
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656.  If  a  man  after  being  excluded  from  inhe-    vyavatihd. 
ritance  by  reason  of  entering  into  another  order,* 

should  apostatize,  or  forsake  the  same,  he  will  not 
only  be  debarred  from  inheriting,!  but  also  be 
banished  if  he  is  a  Brdhmana,  and  reduced  to 
slavery  if  he  is  a  Kahatriya  or  Voishya. 

KixTiTANA  :— Where  men  of  the  three  twice-born  classes    Authority, 
forsake  religious   mendicity,   let  the   king  baaish  a  man  of 
the  sacerdotal  class,   and   reduce  to  slavery   a   man   of  the 
military  or  commercial  tribe. — Coleb.  Dig.,  Vol.  II,  p.  227. 

Daksha  :^— If  a  man  after  assuming   religious   mendicity.   Authority. 
abide  not  by  his  duty,  let  the  king  cause  him  to  be  lacerated 
by  the  feet  of  dogs,  and  immediately  banish  him.-**i&u2. 

657.  Such  children  or    relatives  of   apostates   Vyavanu. 
from  a  religious  order,   outcasts,  or  the  like,    as 

are  not  themselves  so  circumstanced,  are   debarred 
from  inheriting  only  that  property  which  was  acquir- 
ed by  the  latter  q/*<er  their  apostacy  or  degradation.* 
Vid^  Precedents,  pages  809,  810. 


Annotations, 
for  the  act,  where  it  is  seen  to  be  sincere.  For  apostacy  from  it, 
the  Hindti  law  makes  no  allowance  ;  it  operates  as  an  exclusion 
from  inheritance,  and,  with  reference  to  two  of  the  superior  classes, 
vit^  the  Kshatrit/a  and  Voishyaf  as  a  cause  of  servitude, — apostates, 
in  either  of  these  two  classes,  becoming,  by  their  apostacy  slaves 
to  any  master,  as  may  happen  by  agreement ;  and  eventually  to 
the  king,  as  some  atonement  for  their  offence  ;  with  this  peculiarity, 
that  they  may  be  slaves  in  the  inverse  order  of  the  classes,  that 
is,  to  masters  of  a  class  inferior  to  their  own  ;  contrary  to  the 
general  rale,  which  is  against  such  a  degradation  in  slavery,  as 
it  has  been  seen  to  be  in  marriage.  The  Brahmin,  that  highly 
privileged  order,  is  indeed  exempt  from  it ;  who,  therefore,  if  he 
apostatize,  is  to  be  banished,  being  (says  Daksha)  first  caused  by 
the  king  to  be  lacerated  by  the  feet  of  dogs. — Stra.,  H.  L.,  Vol.  I, 
pp.  X13,  114. 

*  See  ante,  pp.  561,  575. 

t  It  has,  however,  been  declared  by  Act  XXI  of  1850,  **that  so  much  of 
any  law  or  usage  now  in  force  in  India,  as  inflicted  on  any  person  forfeiture 
of  rights  of  property,  or  might  be  held  in  any  way  to  impair  or  affect  any 
right  of  inheritance,  by  reason  of  his  or  her  being  deprived  of  caste,  should 
cease  to  be  enforced  as  law." 
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658,  The  property  acquired  by  an  apostate, 
outcast,  or  the  like,  is  inherited  by  such  of  his 
relatives  as  are  degraded  like  himself. 

Vide  Precedents,  pages,  805,  809,  810. 

It  is  npt  proper  to  affirm,  that  his  property  in  wealth 
acquired  during  his  fallen  state  is  forfeited  by  reason  of  his 
degradation.  Else  a  degraded  sinner  would  be  always 
compelled  to  rob  for  his  subsistence. —  Coleb.  Dig.,  Vol.  Ill, 
page  315. 

In  like  manner,  incapacity  to  inherit  the  grandfather's 
estate  attaches  also  to  the  sons  of  an  apostate  from  a 
religious  order  as  well  as  to  such  other  sons  as  are,  by  reason 
of  defects,  disqualified  to  inherit. — Swire.  Chan.,  Ch.  V, 
clause  38. 

As  to  the  property  of  hermit  and  the  rest,  their  sods  and 
others,  born  before  their  entering  such  orders,  are  not  heirs, 
so  to  the  property  acquired  by  an  outcast  or  the  like  after 
his  degradation,  his  sons  and  the  rest,  born  before  that  event, 
have  no  heritable  right.  The  successor  to  the  property  of 
a  person  degraded  or  excommunicated  must  therefore  be 
ascertained  like  the  successor  to  the  property  of  a  hermit 
and  the  rest,  according  to  the  maxim — ''the  sense  of  the 
law,  ascertained  in  one  instance,  is  applicable  in  others 
also,  provided  there  be  no  impediment.''* 

Jf miJta-vAhana  says, — *'  If  a  man  espouse  a  woman  of 
superior  tribe  after  marrying  one  of  an  inferior  class,  both 
marriages  are  contrary  to  regular  order.  The  son  of  either 
of  these  women,  being  Kshetraja  or  issue  of  the  wife  pro- 
created by  a  kinsman  authorised  to  raise  up  issue  to  the 
husband,  is  unworthy  of  the  inheritance.  But  a  son 
begotten  by  the  husband  himself,  being  of  the  same  tribe, 
on  his  wedded  wife  espoused  in  irregular  order,  is  heir 
to  the  estate :  so  likewise  is  a  son  begotten  by  the  husband 
on  a  wife  dissimilar  in  class  but  espoused  in  regular  grada- 
tion. That  is  declared  by  KAtyAyana  : — '  But  the  son  of 
a  woman,  married  in  irregular  order,  may  be  heir,  provided 
he  belong  to  the  same  tribe  with  his  father :  and  so  may 
the  son  of  a  man  belonging  to  a  different  (but  superior) 
tribe,  by  a  woman  espoused  in  the  regular  gradation.  The 
son  of  a  woman  married  to  a  man  of  inferior  tribe  is  not 
heir  to  the  estate.  Food  and  raiment  only  are  considered  to 
be  due  to  him  by  his  kinsmen.  But  on  failure  of  them,  he 
may   take   the   paternal   wealth.     The  kinsmen  shall  not  be 


•  See  ante,  pages  200,  490. 
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compelled  to  give  the  wealth  received  by  them,  not  being 
his  patrimony."— i?(e.  Bhd.,  Chap.  V,  §  15,  16.     But,— 

659*  In  the  present  (kalij  age,  marriage  with  a  yyawtuhd. 
woman  of  a  diflferent  class  heing  prohibited,  and 
such  a  woman  not  becoming  the  wife  of  the  man 
to  whom  she  is  married,*  and,  in  consequence, 
the  son  of  that  woman,  whether  married  in  the 
regular  or  irregular  order,  not  being  held  as  a  son 
of  the  man  who  so  married  her,  and  begat  him  on 
her,  is  not  entitled  to  inherit  from  him, 

660.  The  sons  of  those  women  whom  their  hus-   Vyavauu. 
bands  were  prohibited  from  marrying   and   whom 

they  are  enjoined  to  desert  and  perform  penance, 
have  no  heritable  right  to  the  estates  of  their  so- 
called  fathers  whose  (lawful)  sons  they  could  not 
be  by  reason  of  their  mothers  not  becoming  wives 
of  those  men.t 

661.  The    illegitimate    issue     of   Brdhmands,   Vyavastu. 
Kshatriym  and   Voishyaa  are   excluded   from    the 
inheritance  of  their  putative  fathers,  being  entitled 

to  maintenance  only.J 

Vide  Precedents,  pages  16,  17. 

662.  The  rules  respecting  disqualification  and   Vyawutu. 
disinherison  apply  to  both  sexes. § 

The  masculine  gender  is  not  used  restrictively  in  speaking  Authority. 
of  an  outcast  and  the  rest.  It  must  be  therefore  understood, 
that  the  wife,  the  daughter,    the  mother,  or  any  other  female 
being  disqualified  for  any  of  the   defects,   which  have   been 


AnnotationB. 
659, 660.  The  remaining  cause  of  exclusion  to  be  noticed  is'an  in- 
competent  marriage,  that  is,  where  the  husband  and  wife  are  de- 
scended from  the  same  stock.  Such  marriage  being  incongruous, 
the  issue  of  it  cannot  inherit,  excepting  among  SUdras,  And  the 
consequence  is  the  same,  where  the  marriage  has  not  been  according 
to  the  order  of  daes—Stra,,  H.  L,  Vol.  I.,  (Ed.  2d.),p.  166. 

662.    The  general  law  of  disqualification  applies  alike  to  both 
Bexe8.^Stra.,  H.  L.,  Vol.  I,  p.  164. 


*  See  antCf  pp.  173,  174.. 
t  See  anU,  pp.  25,  26. 


t  See  anUy  pp.  195,  196. 
§  See  ante,  pages  577,  578. 
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specifiedi  is  likewise  excluded  from  partieipation.-^l/t^.  Inh,, 
Chap.  II,  Sect  x,  §  8. 

TyartueAi.        663.     The  sons  of  the   persons  incapable  of  in- 
heriting are,     howeyer,     entitled    to  inheritance, 
provided  they  themselves  be  free  from  the  diseases 
or  defects  causing  exclusion  from  inheritance. 
Vide  Precedents,  pages  807,  808,  817  818. 

Authority,  Devala  : — When  the  father  is  dead,  an  impotent  man,  a 
leper,  a  madman,  an  idiot,  a  blind  man,  an  outcast,  tbe 
offspring  of  an  outcast,  and  a  person  wearing  the  token 
(of  religious  mendicity),  are  not  competent  to  share  the 
heritage.  Food  and  raiment  should  be  given  to  them, 
excepting  the  outcast.  But  the  sons  of  such  persons,  being 
free  from  similar  defects,  shall  obtain  their  fathers'  share 
of  the  inheritance. — See  Dd.  Bhd.,  Chap.V,  §  11. 

Authority.  NiRADA.— One  afflicted  with  an  obstinate  and  agonizing 
disease,  and  one  insane,  blind  or  lame,  from  his  birth,  most 
be  maintained  by  the  family;  but  their  sons  may  takd 
the  shares  (of  their  parents.)— See  Caleb.  Dig.,  Vol  III, 
page  303. 

Authority.  YiJNAVALKYA :— But  their  sons  whether  legitimate  or  the 
offspring  of  the  wife  by  a  kinsman  (s),  duly  authorized, 
may  take  shares  provided  they  have  no  disability.  (Q— Cofcft. 
Dig.,  Vol.  Ill,  p.  33Ji. 

JfMiif  A-viHANA  says : — "  A  possibility  exists  of  an  impotent  man 
and  the  rest,  as  above  enumerated,  espousing  wives."  '*  If  the 
eunuch  and  the  rest  siiould  at  any  time  desire  to  marry,  the 
offspring  of  such  as  have  issue  shall  be  capable  of  inheriting. 
Issue  signifies  offspring  — It  must  not  be  ol»jected  how  can 
they  contract  marriages,  since  the  eunuch  not  being  male,  is 
incapable  of  procreation,  and  the  dumb  man  and  the  rest  for 
those  bom  deaf  or  blind]  are  degraded  for  want  of  initiation  and 
investiture,  because  they  are  unapt  for  [the  preparatory]  study  t 
The  eunuch  may  obtain  issue  from  his  wife  by  means  of  auother 
man ;  and  a  person  unfit  for  investiture  with  the  sacerdotal 
string  is  not  degraded  from  his  tribe  for  want  of  that  initiation, 
any  more  than  a  shUdra, — ^Therefore,  the  sons  of  such  perBOUS, 
being  either  their  natural  ofifspriug  or  issue  raised  up  by 
tlie  wife,  as  the  case  may  be,  are  entitled,  provided  they  are 
free  from  similar  defects,  to  take  their  allotments  according 
to  the  preteusions  of  their  fathers". — JDdya-bhdga,  Chap.  V, 
paras.  17—19. 

Remark*  But    sons    other  than   the    Ourasa  (legitimately  begotten) 

and  Dattaka  (given    in    adoption)  are  not  allowable  iu   the 
present  (Kali)  age.— See  ante,  pages  276,  277. 
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(s)  On  this  text  (of  YAjnavalkta)  commentators  remark,  that  Remark, 
two  sons  of  lepers  and  the  rest,  namely,  one  legally  begotten,  and 
one  produced  by  a  wife  duly  authorized,  but  not  their  other  sons, 
are  capable  of  inheriting.  That  is  not  satisfactory ;  for  the  issue 
of  an  appointed  daughter,  the  son  given,  and  the  rest,  are  fault- 
less; and  the  offspring  of  the  wife  and  the  son  legally  begotten,  are 
not  especially  mentioned  in  the  texts  of  Manu  and  the  rest.  It 
should  not  be  argued,  that  no  ground  of  preference  exists  whether 
the  text  of  Manu  shall  be  restricted  as  bearing  the  snme  import 
with  the  text  of  Yajnavalkya,  or  this  be  considered  as  exhibit- 
ing instances  which  elucidate  the  meaning  of  the  other,  <'for  Manu 
18  superior  to  all  the  legislators.  Thus  Vrihaspati  : — Manu  holds 
the  first  rank  among  legislators,  because  he  has  expressed  in  his 
code  the  (whole)  sense  of  the  Veda:  no  code  is  approved  which 
contradicts  the  sense  of  (any  law  promulgated  by)  Manu."— ^o/«6. 
Dig.,  Vol.  Ill,  pp.  322,  323. 

(t)   "Provided  they  have  no   disability ;"— that  is,   provided   Exposition. 
they  are  free  from  defects   which   cause  exclusion  from  inheri- 
tance,  such  as  blindness,  deafness  and   the  like.     "They  may 
take  shares;"  not  a  mere  maintenance. — lbtd»,  p.  824. 

664.  The  excluded  persons^ — excepting  the  Vyavasthd. 
outcast  or  degraded,  his  issue,  the  person  who 
has  assumed  another  order  and  the  apostate, — are 
however,  entitled  to  be  maintained  by  the  succes- 
sor to  the  estate,  which  would  have  been  inherited 
by  them  had  they  not  been  disqualified. 

Vide  Precedents^  pages  188,  873,  779,  780. 

Manu  : — Bat  it  is  just   that  the   heir  who  knows  his   Authority. 
duty    should    give  to  all    of    them,    food   and    raiment 
for  life  without  stint,  according  to  the  best   of  his    power  : 
he   who  gives  them  nothing,  sinks  assuredly  to  a  region  of 
punishment. 


Axmotations. 
664.  It  appearing,  then,  that  the  incapacity  to  inherit,  except 
in  the  instance  of  the  auteast,  is  personal  merely ;  that  one  ex- 
cluded may  be  said,  in  eyeiy  case,  to  be  entitled  to  be  maintained  ; 
and  that,  in  most,  it  is  in  his  power,  at  any  time,  to  restore  him- 
self to  his  rights ; — whatever  may  be  thought  of  the  wisdom  of 
some  of  these  provisions,  it  cannot  be  said  that  they  are  univer- 
sally destitute  of  justice,  or,  in  any  instance,  totally  devoid  of 
humanity.  Nor,  in  comparing  this  part  of  the  law  with  our  own, 
ought  we  to  forget,  that  the  latter  has  made  none,  for  preventing 
the  absolute  disinheriting  of  children  by  will,— Stra.  H.  L.,  Vol.  I, 
page  164. 
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ExpoMtioii.  The  constroction  of  the  text—''  bat  it  is  just  that  the 
heir  who  knows  his  duty  should  give  to  all  of  them, 
&c./^ — is  this :  Mt  is  just  to  give  all  of  them,  namely, 
ennnchs  and  the  rest,  food  and  raiment  for  life/  From  the 
conclasion  of  the  dicta :  **  sinks  assuredly  to  a  region  of 
punishment/*  it  must  be  inferred,  that  he  who  does  not 
willingly  give  food  arid  raiment,  shall  be  compelled  to  giTe 
it-^Vide  Coleb.  Dig.,  Vol.  Ill,  p.  320. 

Authority.  YlJNAVALKYA  : — An  outcast  and  his  issue  (m),  an  im- 
potent person,  one  lame,  a  mad  man,  an  idiots  a  blind  man, 
a  person  afflicted  with  an  incurable  disease,  (as  well  as 
others  similarly  disqualified,)  must  be  maintained,  excluding 
them,  however,  from  participation.* 

Authority.  BoudhItana  : — Persons  incapable  of  transacting  business 
(u),  blind  men,  idiots,  those  who  are  immersed  in  vice(t;),  or 
afflicted  by  diseases,  and  even  those  who  neglect  their 
duties  {w),  bat  not  the  degraded  nor  their  issue,  let  the 
heirs  supply  with  food  and  apparel.* 

EiplftDAiion.  fuj  '*  Persons  incapable  of  (transacting)  business  :*'  not  become 
capable  of  civil  transactions. — Ratndkara.  Tlie  -terms  may  be 
also  explained,  neglecting  civil  afiUirs,  and  solely  devoted  to 
acts  relative  to  another  world.— Co^6.  Dig.,  Vol.  Ill,  p.  317. 

Eipoftition.  (v)  "Those  who  are  immersed  in  vice:"  The  term 
{Vyasana)  is  explained  by  Amara,  'danger  or  calamity,  faDing 
low,  or  erring,  vice  proceeding  from  lust,  or  wrath  ;*  consequent- 
ly t^e  heir  must  support  those  who  have  fallen  off  from  their 
duty,  that  is,  who  are  addicted  to  gaming  and  the  like ;  and 
such  as  are  impelled  by  vice  proceeding  from  lust,  that  is  addict- 
ed to  the  frequentation  of  courtesans ;  and  those  who  are  impelled 
by  vice  proceeding  from  wrath,  or  who  always  design  mischief 
to  others :  it  follows  from  the  maintenance  ordained,  that  they 
shall  be  excluded  from  participation. — /6ul.,  p.  317. 

ExpUmation.  (w)  *^  Those  who  neglect  their  duties,'' — that  is,  who  are  dis- 
qualified for  acts  of  religion,  such  as  sacrifice  and  the  like;  or, 
those  who  perform  not  the  ceremonies  enjoyed  at  morning  and 
evening  twilight,  and  at  noon,  nor  other  daily  acts  of  religion.-^ 
See  IM. 


Remark. 


Although  they  be  excluded  from  participation,  they  ought 
to  be  maintained,  excepting,  however,  the  outcast  and  his 
son.  That  is  taught  by  Devala.— 2?(i.  jBA4.  Chap.  V.  §, 
para. — 11, 


•  Cofeft.  Dig.,  Vol.  Ill,  pp,  316  and  321.— Fufe  Di.  BUu  Chap.  V,  !  10, 11 
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DflVALA  : — When  the  father  is  dead  [as  well  as  in  his  life-  Authority. 
timej  an  impotent  man^  a  leper^  a  mad  man^  an  idiots  a 
blind  man^  an  outcast^  the  offspring  of  an  outcast^  and  a 
person  fraudulently  wearing  the  token  [of  religious  mendi- 
city,]  are  not  competent  to  share  the  heritage  :  food  and 
raiment  should  be  given  to  them,  excepting  the  outcast  — 
i)a. -BW.,  Chap.  V,  $11. 

YashishthAi  by  indirect  expressions^  shows  that  four  Authority, 
classes  of  persons  are  not  entitled  to  be  maintained.  "  Those 
who  have  assumed  another  order  are  excluded  from  inheri- 
tance, as  also  those  that  are  impotent^  mad,  or  degraded. 
The  impotent  and  mad  are,  however^  to  be  maintained/^-— 
Sniri.  Chan.,  Chap.  V,  CI.  29.— See  Vvav.  Mavii., 
Chap.  IV,  Sect,  xi,  $  10. 


Exposition. 


This  text  indicates  the  exclusion  of  an  outcast  and  of  one 
Trbo  has  assumed  another  order  from  maintenance  in  virtue  of 
the  maxim  that  ''of  several  things,  if  a  quality  be  ascribed  to 
a  few  particularly,  it  is  necessarily  inferable  that  the  others  are 
devoid  of  that  quality. *'  As,  without  entering  into  a  religious 
order,  there  can  be  no  apostaoy  from  a  religious  order,  it  follows 
by  saying  that  one  who  has  assumed  another  order  is  not  enti- 
tled to  be  maintained,  that  an  apostate  from  a  religious  order 
is  also  likewise  excluded  from  maintenance.— /^tc^.^  CI.  30. 

The  conclusion  hence  is  that  a  maintenance  is   necessary   Conolu8ion« 
to  be  given  to  all  excluded  from  inheritance,  with  the  ex- 
ception of  the  following  four — 1,  an  outcast;  2,  his  issue ;  3, 
one  who  has  assumed  another  (i.  «.,  a  religious)  order;  4,  an 
apostate  from  a  religious  order.— /6irf.,  CI.  31. 

KAtyAyana  : — Food  and  raiment  without  stint,  t.  e.,  for  Authority. 
life,  are  considered  to  be  due  to  him  by  his  kinsmen,  {a) — 
Bat  on  failure  of  them,  be  may  take  the  paternal  wealth. 
The  kinsmen  shall  not  be  compelled  to  give  the  wealth 
received  by  them,  not  being  his  patrimony. — SmH.  Chan,, 
Chap.  V,  CI.  5J3. 

(x)  *'  His  Kinsmen  ^'  means  the   kinsmen  of  him  who  is  Explanation. 
excluded  from  inheritance. — Ibid. 

The  m'feaning  is,  that  Manu  and  others  consider  that  food  Exposition,, 
and  raiment  are  to  be  supplied  to  him  who  is  excluded  from 
inheritance  by  those  who  take  his  father^s  wealth.  The 
meaning  of  the  last  sentence  [^  the  kinsmen,  fee.,']  of  the 
text  is,  that  where  kinsmen  have  not  taken  the  estate  of 
the  &ther  of  one  who  is  excluded  from  inheritance,  they 
are  not  to  be  ecnnpelled  by  the  king  to  pay  him  maintenance. 
The  rule  hence  settled  is  that-^ 
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vifovasM.  666.  It  is  not  necessary  for  kinsmen,  who  have 
not  taken  the  patrimony  of  one  excluded  from 
inheritancci  to  maintain  such  person.* 

VyavoitM.  666.  Maintenance  should  he  supplied  not  only 
to  the  persons  excluded  from  inheritance,  but  also 
to  their  unmarried  daughters  until  they  be  disposed 
of  in  marriagCi  and  also  to  their  childless  wires^ 
if  chaste. 


Authority. 


£zponiion« 


Authority. 


Bemark. 


Exposition. 


Exposition. 


Vpavoithi* 


YAjnayalkta  :— •Their  daughters  must  be  maintained 
likewise  (y)  until  they  are  provided  with  husbands.— 
Chap.  II,  verse  m.—Dd.  Bhd.  Chap.  V,  §  19. 

(y)  '<  Their  daughters,  or  the  female  children  of  such  persons, 
must  be  supported,  until  they  be  disposed  of  in  marriage.'' 
Under  the  suggestion  of  the  word  **  likewise/'  the  expenses  of 
their  nuptials  must  also  be  defrayed. — MU.  luh.,  Chap.  11, 
Sect  z,  §  13. 

YAjnavalkta  : — ^Their  childless  wives,  conducting  them- 
selves aright^  must  be  supported ;  but,  such,  as  are  unchaste, 
should  be  expelled ;  and  so  indeed  should  those  who  are 
perverse.— Chap.  II,  v.  143.  See  Dd.  Bhd.,  Chap.  V, 
para.  19. 

According  to  the  following  expositions  of  the  above  text, 
maintenance  must  be  provided  to  the  woman  who  is  i)erverse, 
though  she  should  be  turned  out  of  doors. 

The  wives  of  those  persons,  being  destitute  of  male  issue 
and  being  correct  in  their  conduct,  or  behaving  virtuously,  must 
be  supported  or  maintained.  But,  if  unchaste,  they  must  be 
expelled ;  and  so  may  those,  who  are  perverse.  These  last  may 
indeed  be  expelled  :  bat  they  must  be  supported,  provided  they 
be  not  uuchaste.  For,  a  maintenance  must  not  be  refused 
solely  on  account  of  perverseness. — Mit.  luh.,  Chap.  II,  Sect,  x, 
para.  15. 

If  she  be  undKUte^  a  woman  must  be  turned  out  of  doors, 
and  without  a  mainteuauce.  A  perverse  woman  also  should  be 
turned  out  of  doors,  but  a  mniuteuauce  must  be  provided  for 
her,  accordiug  to  Madana  and  others. — Vyav,  MayiL,  Chap.  lY^ 
Sect,  xi,  §  12. 

667.  Not  only  the  unchaste  wives  and  widows 
of   the  disqualified    persons    as    ahoyoi    but   the 


•  Smri.  Chan.  Chap.  V,  CI  2!?. 
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Authority. 


unchaste  wives  and  widows  in  general,  forfeit  their 
right  to  maintenance,  as  well  as  to  inheritance.* 
Vide  Precedents,  pages  28,  24,  200—204,  872,  786,  791. 

Nabada  : — Let  the  brothers  allow  maintenance  to  his 
(the  deceased's)  women  for  life,  provided  these  preserve 
unsullied  the  bed  of  their  lord ;  but  if  they  behave  otherwise, 
the  brethren  may  resume  that  allowance. — Mit,  Inh., 
Chap.  II,  Sect,  i,  §  7. 

668.  The  unchaste  daughter,  mother  and  the  vyavatthA. 
grandmother  share  the  same  fate  as  an  unchaste 
widow.* 

Vide  Precedents,  pages  200—204,  810. 

Inasmuch  as  their  right  to  inheritance  or  to  maintenance  is  Reauon. 
-weaker  than,  or  inferior  to,  that  of  a  widow,  and  the  word 
'  patni^  (wife  or  widow)  being  employed  with  a  geneml 
import  to  embrace  all  the  females  that  are  entitled  to  inherit, 
whatever  restrictions  and  privations  are  ordained  in  regard  to 
a  widow,  are  applicable  also  to  daughters  and  other  women 
who,  if  not  disqualified,  are  entitled  to  inherit  or  to  be  main- 
tained.* 

669.  It  should,  however,  he  observed  that  the    ^y<^^^i* 
woman  who  was  adulterous  at  the  time  when  succes- 
sion opened,  or  who  previously  committed  adultery 
which    remained  unexpiated  by  penance,   forfeits 

lier  right  to  maintenance  as  well  as  to  inheritance ; 
and  not  she  who  was  previously  adulterous,  hut 
ceased  to  he  so,  and  expiated  or  was  about  to 
expiate  the  sin  by  penance,  before  or  about  the 
time  of  succession. 

Vide  Precedents  pages  872,  786—804,  810. 

Because^   her  right   to  peform   obsequies  and  other  reli-  Reason, 
^ous  acts  being  restored  by  expiation,  that  to  the  inheritance 
or  maintenance  which  is  a  concomitant  of  the  former  would 
follow  as  a  legal  consequence.t 


670.  But  if  the  crime  be  so  heinous  as  to  cause 
complete  degradation  with  expulsion  from  society ; 
or  loss  of  caste  unredeemable  by  penance,  then  no 
expiatory  penance  would  restore  the  right  as  above,  t 

Vide  Precedents,  pages  788,  786. 


Vyavatihik» 


•  See  anu,  pages  36,  QQ^  77i  78. 


t  See  aiUtj  page  577. 
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Authority.  YiJNAvALKTA : — Prom  disloyalty  (in  thought)  a  woman  is 
purified  hy  courses ;  but  in  case  of  conception  by  unlawful 
commerce,  desertion  is  enjoined  by  the  law ;  and  so  in  the 
case  of  her  destroying  an  embryo,  or  skying  her  husbandj 
or  committing  any  sin  in  the  first  degree.-*  Co^6.  Dig.^ 
Vol.  II,  page  422. 

Wives  of  Brdhmanas,  Kehatriyas,  and  Voishyas,  ap- 
proached by  a  man  of  the  servile  class,  are  purified  by*  pe- 
nance, provided  they  bring  forth  no  children  by  such  com^ 
merce;  but  not  otherwise.— 3fi^ittfAar^,  Achdrddhdya 
{Sans.),  p.  423. 

On  the  other  hand,— 

671.  If  a  woman  after  inheritiDg  property  or 
receiving  maintenance  become  unchastCi  ^en  she 
would  forfeit  her  right  to  it  only  in  the  case  of 
her  crime  occasioning  civil  deaths  and  not  other- 
wise. 

Vide  Precedents,  page  791. 

Reason.  Inasmuch  as  the  general  rule  of  our  law  is  that,  ^'  right 
once  vested  is  not  divested,  except  by  death,  natural  or 
civil.''* 

*  See  cuUe^  pages  S-^li  and  Preoedeats^  pp,  169,  791,  805. 
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CHAPTER  I, 

ON  MINORITY  AND  GUARDIANSHIP. 


SECTION  L 

On    Minority. 

672.     Agreeably  to  the  law  as  current  in  Bengal,     Vyavaahd. 
the  end  of  the  fifteenth    year    is    the    limit    of 
minority.* 

Vide  Precedents,  pages  821,  822,  889.  Note. 

NiRADA  and  KAtyAyana  :— An  infant  (shishu)  before  his  Authority, 
eighth  year,  mast  be  considered  as  similar  to  a  child  in  the 
-womb ;  until  his  sixteenth  year  (a)  he  is  called  bdla  (minor) 
and  also  poganda  (adolescent) :  afterwards  [(&)  he  is  considered 
as]  acquainted  with  civil  affairs  (or  adult  in  law.) —  Vyavahdra^ 
iattwa.     Vide  Coleb.  Dig.,  Vol.  11,  p.  126. 

(a)  "  Until  his  sixteenth  year,"  signifies  to  the  nearest   limit   ExpoBition. 
of  his  sixteenth  year :  consequently  he  is  a  minor  until  the 
close  of  his  fifteenth  year. — /&uf.,  Vol.  I,  p.  300. 

Infancy  extends  to  the  fifth  year  ;  childhood  is  limited   to   the   Authority, 
tenth;    adolescence  continues   to    the    sixteenth    year,    \vhen 
puberty  commences. — A  text  cited  by  SbI-dhara  SwiMt— /6w?., 
page  300. 

Authors  agree  that  minority  extends  to  the  end  of  the  Rcn^ark. 
fifteenth  year,  and  that  until  that  time  the  minor  is  called 
<  hdla  3 '  but  they  differ  in  giving  him  the  other  names  at  parti- 
cular periods  of  his  age  during  minority.  Thus  in  the  text 
of  NArada  and  KAtyIyana,  he  is  denominated  *sMshu*  to 
the  eighth  year;  and  he  is  called  *  hdloy*  aa  vtqW  m  *  poganda* 
till  the  sixteenth  year  of  his  age.  In  the  text  cited  by  Saf- 
DHARA  SwiMf,  he  is  called  <  ktmdra*  till  the  fifth  year,  *  poganda* 
till  the  tenth,  and  *  kishora'  to  the  end  of  the  fifteenth  year : 
after  that  his  puberty  commences.  Jaoan-nAtha  alluding  to 
the  text  of  KAtyIyana  above  cited,  says  as  follows  : — **  Under 

*  Vide  Sb/kbishva's  Commentary  on  the  D^ifa-bhdga  (SaneO  page  58, 
and  Macn.  H.  L.,  Vol.  J,  p.  103. 
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Authority. 


lUmark. 


eight  years,  or  before  the  commenoement  of  his  eighth  year, 
he  18  an  infant  (thithu :)  and  he  is  also  a  mifiorf  (bnt)  distin- 
guished (from  an  adolescent.)  Another  is  also  distinguished, 
called  a  young  infant  (kumdra)  to  the  commencement  of  his 
fifth  year;  agreeably  to  the  same  text  cited  by  Raqhu-nandana, 
infancy  extends  to  the  fifth  year.  The  use  of  this  distinction 
regards  penance  or  expiation  and  the  like.  But  here  minority 
must  be  taken  to  the  end  of  the  fifteenth  year ;  and  this  must 
be  understood  of  a  computation  by  Tulgar  and  sdvana  time 
from  the  day  of  his  birth.  Afterwards  he  is  adult  or  competent 
to  (manage)  affairs.* 

Minority  (extends)  to  the  sixteenth  year,  according  to  this 
text  of  NIbada:  *'One  is  a  minor  ("fr^f/a^  uctil  the  sixteenth 
year  fd-ahofxuhdt  barsTidt).*' — KulliJka  Bhatta's  Commentary 
on  Manu's  Shloka,  27,  Chap.  VIII. 

f'ft^  The  Sanscrit  word  rendered  by  the  term  *  afterwards*  is 
*paratah,*  which  here  means  after  the  age,  during  which  a  child 
is  bdla  or  poganda,  that  is,  until  the  age  of  sixteen.  And  the 
Sanscrit  words  rendered  by  the  phrase  '  until  the  sixteenth  year/ 
are  '  d-shorashdt  harshdt,'  the  enclitic  particle  '<!,'  prefixed  to  the 
word  *  shcn-ashd^  (BiTteen)  Bigaifj'mg  *  until,  Hll,  to,  up  to/  or  *as 
far  as,*  is  used  in  the  sense  of  maryyddd  (limit,  whence^ — exclu- 
sive)}  as  well  as  ahhimdhi  (inclusive).  The  Bengal  authorities 
having  used  the  above  particle  in  the  sense  of  maryyddd  (exclu- 
sive), minority,  according  to  their  doctrine,  extends  to  the 
sixteenth  year  exclusive^  that  is,  to  the  end  of  the  fifteenth 
year ;  while,  according  to  the  authorities  of  the  other  schools, 
it  ceases  on  the  expiration  of  the  sixteenth  year,  or  on  Uie 
seventeenth  birth-day ;  they  having  used  the  above  particle  in 
the  sense  of  '  inclusive  fahhi-vidhij* 

It  has,  however,  been  recently  enacted  by  the  British 
Government,  that—''  subject  as  aforesaid,  every  minor  of 
whose  person  or  property  a  guardian  has  been  or  shall  be  ap- 
pointed by  any  Court  of  Justice,  and  every  minor  under  the 
jurisdiction  of  any  Court  of  Wards,  shall,  notwithstanding^ 
anything  contained  in  the  Indian  Succession  Act,  (No.  X  of 
1865),  or  in  any  other  enactment,  be  deemed  to  have  attain- 
ed his  majority  when  he  shall  have  completed  hi$  age  of 
twenty-one  years,  and  not  before?^ — Indian  Majority  Act 
1876,  Sect,  iii,  para.  1. 

''  Subject  as  aforesaid,  every  other  person,  domiciled  in 
British   India,  shall  be  deemed  to  have  attained  his  majority 

•  Mr  Colebrooke  says,  "  This  distinetion  may  be  thus  recapitalated : 
'  a  minor  (hdla)  is  in  early  infancy  to  the  end  of  his  fourth  year,  called 
Jhemdra,  in  law,  he  is  an  infant  to  the  end  of  bis  seventh  year,  and  in  this 
period  of  his  life  is  called  tikUhu,  he  is  called  a  boy  {poganda)  from  his 
fifth  to  the  end  of  his  ninth  year  ;  and  his  adolescence  (himara)  terminates 
from  the  tenth  to  the  end  of  his  fifteenth  year.'— Dig.  YoL  I,  (Cal.  Ed. 
page  800. 
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when  he  shall  Lave  completed  his  age  of  eighteen  years,  and 
not  b€fore,'\l)—Ibid.,  para.  2,. 

''  In  computing  the  age  of  any  person,  the  day  on  which 
he  was  born  is  to  be  included  as  a  whole  day,  and  he  shall 
be  deemed  to  have  attained  majority,  if  be  falls  within  the 
first  paragraph  of  Section  3,  at  the  beginning  of  the  twenty- 
first  anniversary  of  that  day,  and  if  he  falls  within  the 
s€H3ond  paragraph  of  Section  3,  at  the  beginning  of  the 
eighteenth  annivensary  of  that  day/* 

The  exceptions  alluded  to  by  the  expression  ''  subject  as 
aforesaid,"  are  the  following  :— 

*'  Nothing  herein  contained  shall  affect— 

(a)  "The  capacity  of  any  person  to  act  in  the  following 
matters  (namely,) — marriage,  dower,  divorce,  and  adoption. 

.    (6)  "  The  religion  or  religious  rites  and  usages  of  any  class 
of  Her  Majesty's  subjects  in  India,  or 

(c)  "  The  capacity  of  every  person,  who  before  this  Act 
comes  into  force,  has  attained  majority  under  the  law 
applicable  to  him. 

"This  Act  may  be  called  'The  Indian  Majority  Act, 
1875/ 

"It  extends  to  the  whole  of  British  India,  and,  so  far  as 
regards  subjects  of  Her  Majesty,  to  the  dominions  of 
Princes  and  States  in  India  in  alliance  with  Her  Majesty.^' 

673.     A   minor  is  incompetent  to   do  any  civil  VyavasM. 
act,  which,  if  done  by  him,  is  null,  or  revocable  and 
voidable.* 

Vide  Precedents^  pages  819—82^,  829. 


Annotations* 

(1)  The  age  ot  the  party  may  be  ascertained  and  established  by 
the  personal  inspection  of  the  Judge.  Aswudda  Narayana  Sasin 
y.  Luchmi  Ammal  and  another.  Mad.  Sad.  R ,  for  1860,  p.  87. 
On  a  habeas  corpus  case,  in  re  Mooniatta,  reported  in  the  Madras 
Native  Herald  for  1847,  p.  193,  before  Sir  William  Burton,  in  the 
.late  Supreme  Court,  the  Judge  ordered  an  inspection  by  a  medical 
man,  to  ascertain  the  girl's  age,  and  declared  her  an  infant  thereon. 
Norton's  Leading  Cases  on  the  Hindu  Law,  Part  I,  page  114 

673.  Infancy  has  been  said  to  be  complete  legal  disability,  affect- 
ing all  the  acts  of    the  infant.— /6{c?. 

x-a 
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Authority.  Manu  : — A  contract  made  by  a  person  intoxicated,  or 
insane,  or  grievously  disordered  or  wholly  dependent^  by  an 
infant,  or  a  deerepit  old  man^  or  (in  the  name  of  another), 
by  a  person  without  authority,  is  utterly  null. — See  Cold>. 
Dig.,  Vol.  II,  p.  193, 

Aotbority.  YijNAVALKTA :— A  contract  made  by  a  person  intoxicated, 
or  insane,  or  grievously  disordered,  or  disabled,  by  an  infant, 
or  a  man  agitated  by  fear  or  the  like,  or,  (in  the  name  of 
another,)  by  a  person  without  authority^  is  utterly  nmlL 
See  Ibid. 

Authority.  KAtyIyana  : — What  has  been  given  under  the  impulse 
of  lust  or  anger,  or  by  any  such  as  are  not  their  own 
masters,  or  by  one  diseased  or  deprived  of  virility,  or 
inebriated,  or  of  unsound  mind,  or  through  mistake,  or  in 
jest,  may  be  taken  back.— 76/d.,  p.  187. 

Authority.  Vrihaspati  : — What  is  given  by  a  person  in  wrath  or 
(excessive)  joy  or  through  inadvertence,  or  during  disease, 
minmty  or  madness,  or  under  the  impulse  of  terror,  by  one 
intoxicated,  or  extremely  old,  or  by  an  outcast  or  an  idiot, 
or  by  a  man  afflicted  with  grief  or  with  pain,  or  what  is 
given  in  sport,  all  this  is  declared  ungiven  or  void. — Coleb, 
Dig.,  Yol.  II,  p.  197. 

Authority.  NAeada  : — What  has  been  given  by  men  agitated  through 
fear,  anger,  lust,  grief,  or  (the  pain  of)  an  incurable 
disease,  or  as  a  bribe,  or  in  jest,  or  by  mistake,  or  through 
any  fraudulent  practice,  must  be  considered  as  ungiven ;— So 
must  any  thing  given  by  a  minor,  an  idiot,  a  (slave  or 
other)  person  not  his  own  master,  a  diseased  man,  one  insane, 
or  intoxicated,  or  in  consideration  of  work  unperformed.—^ 
MUdkshard  (Sana.),  p.  261,     See  Caleb,  Dig.  II,  p.  181, 

It  is  owing  to  this  civil  disability  that— 

ryavoie^d.  674.  A  minor  can  neither  be  sued  and  sum- 
moned to  answer  a  suit^  nor  arrested  for  a  debt :  he 


Annotations* 


So  an  infant  cannot  make  a  Will.— ^aman  Jkus  Mook€rjea  r^ 
Mustttmmat  Tarini,  7.  Moore's  I.  A ,  pp.  193, 196.  ffwro-dooncby 
Dossee  ▼.  Ooen-nauth  JBysack,  Macn.  Cons.  H,  L^  p.  2.  2,  MorL 
Dig.,  p.  198.  See  Sir  F.  Macn.,  p.  78.— Norton's  Leadiog  Cases 
on  the  Hindu  Law,  Part  I,  p.  115. 

674«  According  to  N^rada,  and  many  other  authorities,  a 
minor  can  neither  be  arrested,  nor  summoned  to  answer  a  suit : 
and  a  trial,  in  which  a  minor  or  insane  person  is  plaintiff  or 
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can  only  sue  or  defend  by  his  guardian,  next  friend, 
or  well-wisher. 

Vide  Precedents,  pages  842,  843. 

NiRADA :— Let  not  the  king  cause  to  be  summoned  persons  Authority, 
in  a  weak  state,  nor  minors,  old  men,  persons  in  danger, 
those  actually  employed  in  religious  offices,  immersed  in 
(worldly)  business,  those  overcome  with  desire  or  habitual 
estrangements,  nor  persons  employed  on  the  duty  of  the 
king  or  of  the  gods  (Htsava).^~Vyav,  Atayu.,  Chap.  I, 
Sect,i,§17- 

Veihaspati  :— Relations,  or   any  other  man  duly  appoin-  Authority. 
ted,  may  undertake  the  plea,  or  answer,  for  persons  (weak  in 
mind  or  body),  idiots,  mad  men,  old  men,   minors,   and   sick 
people. — Vyuv.  MatjH.,  Chap.  I,  Sect,  i,  §  21. 


Authority^ 


YyisA : — Let  friends  or  relations,  as  well  as  servants 
appointed,  institute  or  defend  suits,  (in  behalf)  of  women  of 
rank,  minors,  insane  persons,  idiots,  and  sick  people. — See 
Vyavahdra^iattwa,  (Sans.),  p.  7. 

675.     During  his  minority,  one  is  not  bound  to  vyavank^. 
pay  the  debt  of  his  ancestor,  even  though  he  has 
inherited  his  assets,  but  on  attaining  majority  he 
must  pay  the  same,*  and  be  bound  by  all  the  proper 
acts  done  hia  behalf  by  his  guardian. 

Vide  Precedents  pages  829,  830,  839,  841,  8*4,  846,  847, 


Annotations, 
defendant,  is  pronoanced  to  be  wrong  by  the  Mtdkshard  and  other 
Commentators  on  YAjnavalkya.— Colebrooke's  Opinion.  See  Sira,j 
H.  L,,  Vol.  II,  p.  72. 

674.  During  his  minority,  he  the  minor  may  svie  or  defend 
by  his  gnardian  ;  who,  for  abuse  of  his  trust,  is  removable. — JStra^ 
fl.  L.,  Vol.  I,  p.  80. 

*  AlludiDg  to  the  payment  of  debts  out  of  the  ancestral  estate  inherited 
by  a  minor,  Sir  WiUiam  Maonaghten  observes  :  ^*Where,  owing  to  a  son's 
minority,  the  father's  assets  are  taken  in  charge  by  another  person,  such  person 
can-not  legally  apply  any  portion  of  the  assets  to  the  payment  of  the  father's 
debts ;  and  thi^  it  is  only  where  a  person  succeeds  to  property  in  his  owa 
right,  that  he  is  at  liberty  to  pay  the  debts  of  the  ancestor  by  means  of  such 
property.  A  guardian  may,  indeed,  dispose  of  a  portion  to  meet  the  neces- 
sity arislDg  for  the  minor's  subsistence,  but  no  necessity,  can  by  possibility 
arise  for  disposing  of  any  portion  to  pay  the  minor's  father's  debts,  for  he 
must  cease  to  be  a  minor  before  he  can  be  liable.  Nor  does  there  appear  to 
be  much  hardship  in  this  rule.  The  provisions  of  the  English  law  savour  of 
much  more  harcUhip ;  for  according  to  it,  the  real  estates  are  not  subject  at 
all  to  the  payment  of  debts  by  simple  contract,  unless  made  so  by  Will." — 
(MacD.,  H,  U,  YoL  I.,  pp.   110,  111.)— This  observation  of  the  learned 
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AutUority.  KAtyAyana  :— On  the  death  of  the  father,  (his  debt) 
shall  in  no  case  be  paid  by  his  sons  incapable  from  nonage 
of  conducting  their  own  affairs ;  bat  at  their  full  age^  they 
shall  pay  it  in  proportion  to  their  shares ;  otherwise  they 
shall  dwell  hereafter  in  regions  of  horror. — Coleb.  Dig-, 
Vol.  I,  (Cal.  Ed.),  pp.  SJ98,  299. 

Authority.  NArada  : — Even  though  he  be  independent  (d),  a  son  in- 
capable from  nonage  of  conducting  affairs  is  not  (immedi- 
ately) liable  for  debts.— 76tci. 

Explanation.  (dj  *  Independent ;' — separate.  It  is  consequently  intimated, 
that  there  is  no  other  person,  such  as  undivided  brothers  aud 
the  rest,  amenable  for  the  payment  of  that  debt.  He  who  has 
neither  father,  nor  mother,  is  also  deemed  independent — Ibid, 

Authority.  NAbada  particularly  says,  a  minor  is  not  to  pay  a  debt 
even  when  he  is  independent. —  Ft.  C7«\,  p.  85. 

Tyavoiihs.  gyg.  But  althougb  a  minor  is  not  bound  to  pay 
the  temporal  debts  of  his  father  or  other  ancestor 
whose  property  he  has  inherited,  yet  when  of  such 
age  as  to  be  conscious  of  his  own  doing,  he  (the 
minor)  is  bound,  as  well  as  competent,  to  pay  the 
spiritual  debts  he  owes  to  such  ancestor ;  that  is,  to 
perform  his  shrdddha  and  other  rites,  and  to 
make  proper  gifts  and  payments  required  for  the 
completion  thereof;  he  can  also  perform  such 
other  acts  as  are  indispensably  necessary  according 
to  religion,  and  a  contract  for  necessaries  is  bind- 
ing on  him.  (See  the  Shrdddha-tatttoa  and  the 
Shrdddha-viveka.) 

Vide  Precedents,  page  820. 
iwmark.  Even  a  minor  makes  presents  on   the   eleventh  day  after 

his  father's  death  :  thougli  given  by  a  minor,  they  are  legal 
gifts  :  his  sense  being  unripe,  the  donation  may  be  made  by 
instruction  from  others,  as  he  is  taught  to  play  at  ball  or  the 
like.— CoZeA.  Dig.,  Vol.  II,  p.  19^.    And,— 

VyavMtU.  577,  Although  a  minor  is  incompetent  to  give 
any  thing  (except  for  purposes  as  above),  yet  he 
can  receive  what  devolved  or  was   bestowed  on 

-writer  is  no  doubt  according  to  the  Hiiidii  law«  but  it  baviDg  been  IM 
down  by  Sir  William  Jones  that  'assets  may  be  followed  in  the  bands  o^ 
any  representative/  this  principle  has  ever  since  been  followed  in  practice, 
aud  giMurdians  are  therefore  appointed  to  minors ;  and  sometimes  if  w 
hnppens  that  the  estates  inherited  by  them  are  sold  in  toto  for  the  liquid*- 
tiouof  their  fathers' debts. 
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him,  and  tUe  property   so  received,  as   well   as  his 
other  property,  should  be  deposited,  free   from  dis- 
bursement,  in   the  hands   of     his    kinsmen     and 
friends,*  or  any  how   protected  by  the  sovereign. 
Vide  Precedents,  pages  842 — 844. 

KAtyIyana  : — Let  them  deposit,  free  from  disbursement,     Authority. 
in  the  hands  of  kinsmen  and  friends,  the  wealth  of  those  who 
Lave  not  attained  majority ;  as  well  as  of  those  who  are  ab- 
sent.—Cofeft.  Dig.,  Vol.  I,  (Cal.  Ed.)  pp.  268,  299. 

678.  If  able  to  judge  and   to  understand  the     I'yavastkd. 
efteet   of  the  act,   a  minor  can  give  consent  to  the 
appointment    of    his    guardian    selected  for  him 

by  another,  and  the  guardian  so  appointed  by  the 
ruling  power  is  to  do  all  that  the  minor  himself 
could  not  do  by  reason  of  nonage. 

679.  Any  civil  act  done  by  a  minor,  or   during   Vyatfosihd. 
his   minority,   would  be  eflFective  if  ratified  by  him 
expressly  or  by   implication,   after  his  coming  of 

age.     (See  Vyavaathd  QQ\) 

Vide  Precedents,  pages  822 — 825. 


Annotations. 

eVS".  Although  the  appoiDtment  of  a  guardian  uuiversally  rests 
with  the  ruling  power,  yet  in  the  selection  of  a  guardiau,  the  minor 
himself,  if  of  competent  understanding,  should  be  consulted  as  well 
a3  his  kinsmen  who  are  his  well-wishers. 

67d.  But  it  should  be  here  remarked  that  the  property  of  a 
minor  should  be  entrusted  to  heirs,  and  the  rest  appointed  with  his 
concurrence  ;  or,  if  the  infant  be  absolutely  incapable  of  discretion, 
with  the  consent  of  a  near  and  unimpeachable  friend,  such  as  his 
mother  and  the  rest. — CoUb.  Dig.,  Vol.  Ill,  p.  543. 

If  of  competent  understanding,  the  concurrence  of  the  minor 
himself  is  not  to  be  disregarded,  all  which  only  shows  how  much  the 
choice  is  a  matter  of  sound  discretion.— >Stra,  H.  L.,  Vol.  I, 
page  72. 

678.  A  minor  who  has  attained  the  age  of  discretion  though 
not  considered,  in  the  eye  of  the  law,  as  having  attained  majority, 
is  competent  to  adopt  a  son. 

A  minor  widow  can  adopt  a  son  if  authorized  by  her  late 
huaband.f 

•  See  anUj  pages  479,  480.  f  See  ante^  pages  303,  304. 
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SECTION  II- 

On    Guabdianship. 

v$ava$tki.  680.  The  Sovereign  (a)  being  the  legal  guar- 
dian or  universal  superintendent  of  those  who 
cannot  take  care  of  their  persons  and  property,  it 
rests  with  him  to  take  care  of,  and  look  after,  the 
persons  and  property  of  minors  until  they  attain 
majority. 

Tide  Precedents  pages  826,  848,  844 

Explanation.  («)  "  ^^  Sovereign"  that  is,  the  ruling  power  itself,  or  the 
authority  representing  the  Sovereign,  or  the  Court  exercising 
this  branch  of  his  prerogative. 

Authority.  Sakkha  &  LiKHiTA  : — Let  the  king  protect  the  effects 
of  the  infants  who  are  incapable  from  nonage  of  conducting 
their  own  affairs,  and  the  goods  belonging  to  widows,  of 
learned  priests,  and  of  valiant  soldiers ;  but  the  effects  of 
which  there  are  no  owners  escheat  to  the  king, — Coleb.  Dig., 
Vol.  Ill,  p.  542. 

Authority.  Manu:— The  king  should  guard  the  property  which 
descends  to  an  infant  by  inheritance,  until  he  return  from 
the  house  of  his  preceptor,  or  until  he  has  passed  minor- 
ity.—See  Coleb.  Dig.,  Vol.  Ill,  p.  542. 

Explanation.  Wealth  which  descends  to  an  infant  by  inheritance  and 
becomes  the  property  of  the  minor,  let  the  kind  guard,  that 
is,  let  him  protect  it  from  the  {othei*)  heirs. — The  Ratnd- 
hard. —  Vide  Ibid. 

Authority.  BoudhAyana,  treating  of  the  succession  of  sons,  (says) : — 
"  Their  shares,  if  they  l^  incapable  from  nonage  of  conduct- 
ing their  own  affairs,  let  the  king  keep  carefully  guarded, 
together  with  the  accumulation  on  those  shares,  until  the 
minors  arrive  at  years  of  discretion. — Colei.  Dig.,  VoL  III, 
page  543. 


Annotations. 


678  680,  683.  The  ruling  power  is,  in  every  instance,  whether 
the  natural  or  legal  guardians  be  living  or  dead,  to  be  the 
legitimate  and  supreme  guardian  of  the  property  of  all  minors, 
whether  male  or  female.— Macn.,  H.  L.,  Vol.  I,  p.  104. 


Digitized  by 


Google 


ON   GUARDIANSHIP. 


599 


If  the  proprietor  be  dead^  and  his  sons  choose  to  make  Expoaitioto, 
a  partition  of  his  estate,  the  king  being  informed  by  the 
minor  or  by  another  kinsman^  or  by  his  own  officer,  must 
himself,  or  through  some  person  appointed  by  him,  keep  the 
share  of  the  minor,  until  he  attain  the  age  of  sixteen  years. 
In  like  manner,  the  expenses  and  other  matters  should  be 
superintended  by  the  king  himself,  or  by  a  person  appointed 
by  him. — Ibid. 

These  and  other  points  may  be  argued  from  the    reason  of  Ezpoeiiioo. 
the  law.     Again,   if  the   minor   have   no  brother,  the  whole 
estate  should  be  nevertheless  guarded  in  a   similar   manner  ; 
for  the  reason  of  the  law  is  the  same. — Ibid, 

681.  A  father  is  the  legal,  as  well  as  natural,  Vyata$tki. 
guardian  of  his  minor  children.  So,  if  not  dis- 
qualified, he  can,  of  his  own  authority,  assume  the 
guardianship  of  his  minor  children,  excepting, 
however,  in  the  matter  or  case  which  may  he 
between  them  on  the  one  part,  and  himself  on  the 
other.*  ___^ 

AnnottttionB. 

681—686.  A  father  is  recognised  as  the  legal  gnardiaD  of  his 
children  where  he  exists  ;  and  where  the  father  is  dead,  the 
mother  may  assume  the  guardianship  ; .  bat  where  the  duties  of  a 
manager  and  guardian  are  united,  she  is,  in  the  exercise  of  the 
former  capacity,  necessarily  subject  to  the  control  of  her  husband's 
(male)  relations  ;  and  with  respect  to  the  minor's  person  likewise 
there  are  some  acts  to  which  she  is  incompetent,  such  as  the  per- 
formance of  the  several  initiatory  rites»  the  management  of  which 
rests  with  the  paternal  kiudred.f  In  default  of  her,  an  elder 
brother  of  a  minor  is  competent  to  assume  the  guardianship  of 
him.  In  default  of  such  brother,  the  paternal  relations  are  gene- 
rally entitled  to  hold  the  office  of  a  guardian,  and  failing  such 

*  See  the  annotationa  in  the  following  page. 

f  Although  the  above  is  acoordinff  to  the  spirit  of  the  law,  yet  as  the 
necessity  of  a  mother's  being  subject  to  the  coutrol  of  her  husband's 
relations,  in  the  matter  of  managing  the  affairs  of  her  minor  child,  has  not 
been  strictly  enjoined  by  the  present  Courts  of  Justice,  it  has  at  present 
become  quite  optional  with  her  to  be  or  not  to  be  under  the  control  of  her 
husband's  relations  in  the  exercise  of  her  duties  as  guardian  and  manager 
of  her  infant  child*  In  practice,  too,  it  is  seen  that  mothers  do  act  as 
guardians,  and  manage  the  estates,  of  their  nunor  children  independently 
of  their  husbands'  relations*  As  respects  the  performance  of  the  mineral 
initiatory  rites,  that  does  not  compel  the  mother  to  be  under  the  control 
of  her  husband's  relations,  but  that  she  is  to  perform  them  by,  or  through^ 
such  a  relation. 
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v^avoitkA.  682.  In  default  of  the  father,  the  mother,*  as 
the  natural  guardian  of  her  children,  can  also,  of 
her  own  authority,  assume  their  guardianship, 
provided  she  be  not  unfit  or  unqualified  for  that 
oflSce, 

Vide  Precedents,  pages  825—827,  829,  830,  839—842. 

^^  vyavatthd.      683.     In  default  of  parents,   or  (if  necessary,) 

oven   during   the    existence   of  any    of    them,    a 
y  guardian  may  be  appointed  by  the  ruling  power. 

Vide  Precedents,  pages  825. 

ryavasthd.  684*  In  the  appointment  of  a  guardian  for  a 
minor,  his  paternal  kinsmen,  if  qualified  for  the 


Annotations. 


relatives,  the  office  devolvea  on  maternal  kiosnien  according  to 
their  degree  of  proximity.  Bat  the  appointment  of  guardian 
eventually  rests  with  the  rating  power.— Macn.,  H.  L.,  Vol.  T,  p.  103. 

681,  682.  A  father  is  the  natural  guardian.  If  he  neglect  his 
duties,  the  mother  may  &ct.^Baee  Ounga  v.  Mundas.'—^\\»» : 
p.  16.  2.  Mori.  Dig.  N.  S.,  p.  175,  §  I.— Norton's  Leading  Cases, 
Parti,  page  118. 

682.  It  is  stated  that  in  practice  the  mother  is  the  guardian, 
but  as  a  Hiudd  widow  is  herself  subject  to  the  same  sort  of 
tutelage,  it  is  more  correct  to  regard  her  as  proper,  if  capable,  to 
be  consulted  on  the  appointment  of  one. — Stra.  H.  L.  Vol.  I,  p.  72. 

680,  683.  With  respect  to  the  relation  of  guardian  and 
wardf  the  kiug  as  he  is  by  the  Hindd  law,  failing  all  others,  the 
ultimate  heii'  of  all.  Brahmins  excepted,  so  is  he  to  an  extent 
beyond  what  is  recognized  by  us  in  our  Court  of  Chaucety,  the 
universal  superintendent  of  those  who  cannot  take  care  of  them- 
selves. In  this  capacity,  it  rests  with  him,  i.  0.^  with  the  judicial 
power  ezercisiug  for  him  this  branch  of  the  prerogative,  to  select 
for  the  office  the  fittest  among  the  infant's  relations,  preferring 
always  the  paternal  male  kiiidred  to  a  maternal  ancestor. ~<S/ra. 
H.  L.,  Vol.  I,  p.  71. 

*  And  this  had  been  held  to  include  the  step-mother  whose  right  of 
guardianship  was  declared  to  be  superior  to  that  of  the  minor's  paternal 
uncle. —Bombay  Reports,  VoL  II,  page  144 — Macn.,  H  L.,  VoL  I,  p.  103. 

See,  however,  the  case  cited  at  pi^e  827  of  Part  II  of  this  work,  in 
which  a  paternal  grandmother  is  considered  entitled  to  be  the  guardian 
of  her  insane  son's  infant  daughter  in  preference  to  the  infant's  st<'p- 
mother. 
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office,  should    be  preferred   to  others,   and   even 
among  them  the  nearest  is  preferable  to  the  rest. 
Vide  Precedents,  pages  827  &  828. 

Inasmaeli  as  the  former  are  eDJoined  by  the  law  to  take  Reason, 
care  of  their  infant  relative's  property.     Thus — 

KItyAtaka  declares,  that  kinsmen  must  guard  the  property  Authority. 
of  an  infant.— Cofe6.  Dig.,  Vol.  Ill,  p.  544. 

KAtyAyana  : — Let  all  the  co-heirs  guard  the  share  of  an  Authority, 
absent  parcener ;  but  if  ^  man  die  leaving  an  infant  son^ 
his  wealth  must  be  preserved   entire  by   his   kinsmen ;  and 
they  may  divide  it  in  due  proportions  after  the  minor  has 
passed  adolescence.  C^) — Ibid. 

(h)  Consequently,  the  share  of  the  minor  must  be  preserved  Explanation, 
during  his  adolescence  by  kinsmen,  like  the  allotment  of  an 
absent  paroener,  for  the  reason  of  the  law  is  the  same.  In 
like  manner,  the  king,  or  kinsmen  appointed  by  him,  should 
guard  the  minor's  property,  received  from  his  brothers  as  his 
iriiare  of  the  inheritance. — Ibid. 

Jagan-nAtha  further  says  : — ''  In  practice,  a  mother  is  the  Remark, 
guardian  of  a  minor  and  of  his  property^  and  that  is  proper,  if 
she  be  capable  of  protecting  the  ward ;  but  being  a  woman, 
she  is  under  the  control  of  her  husband's  mother  and  the 
rest :  still  the  effects  of  the  widow  and  of  the  grandson 
must  be  guarded ;  and  since  the  mother-in-law  is  a  woman, 
she  requires  the  aid  of  another  kinsman  ;  and  he  should  be 
selected  with  the  concurrence  of  the  paternal  grandmother, 
and  be  approved  by  the  king ;  for  the  paternal  grandmother 
best  knows  who  among  the  kinsmen  is  skilled  in  the  con- 
duct of  affairs,  and  the  king  is  an  universal  superintendent; 
and  if  the  widow  be  old,  and  capable  of  governing  her  own 
conduct,  there  is  no  harm  in  permitting  the  estate  to  be 
guarded  by  a  kinsman  selected  by  her ;  for  it  is  only  directed 
that  a  widow  and  the  rest  shall  guard  the  property  by  any 
possible  means.''— CoZe6.  Dig.,  Vol.  Ill,  p.  544. 

The  grades  of  the  paternal  kinsmen,  who  upon  being  quali- 
fied are  to  be  preferred  to  the  maternal  relations  and  others, 
is  as  follows : — 

685.  In  default  of  the  mother,  the  qualified  ^3f«t;«<^i. 
elder  brother  is  considered  to  be  the  natural  guar- 
dian of  his  minor  brother ;  in  his  default,  the  other 
qualified  agnates  are,  according  to  the  degree  of 
proximity,  entitled  to  be  appointed  to  the  oflQ.ce  of 
a  guardian. 

Vide  Precedents,  pages  8^5,  827,  828,  829. 
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VyavoithA.  ggg^  Failing  such  relations,  the  guardianship 
devolves  on  the  maternal  relations,  the  nearest  and 
hest  qualified  of  them  being  preferable  to  the  rest 

Vide  Precedents,  pages  827,  840,  844. 

nfavoiihi.  g37^  The  guardianship  of  a  female  until  she 
be  disposed  of  iu  marriage,  rests  with  her  father : 
if  he  be  dead,  with  her  qualified  paternal  relations 
in  the  order  of  proximity ;  after  her  marriage, 
the  husband  is  her  guardian,  failing  him,  his  hem, 
and  in  their  default,  his  kinsmen  ;  failing  them,  her 
paternal  and  maternal  relations  are  her  guardians 
according  to  fitness  as  well  as  proximi^  of  the 
degree. 

Vide  Precedents,  pages  827,  840  &  844. 

In  fact,  a  female  is  always  under  tutelage.  ^  Thus — 

Authority.  Manit  : — In  childhood  must  a  female  be  dependent  on  her 
father  ;  in  youth,  on  her  husband  :  her  lord  being  dead,  on 
her  sons ;  i£  she  have  no  sons,  on  the  near  kinsmen  of  her 
husband;  if  he  left  no  kinsmen,  on  those  of  her  father;  if 


Annotations. 


687.  The  gnardiaoship  of  a  female  (whether  she  be  a  minor  or 
adult),  until  she  be  disposed  of  in  marriage,  rests  with  her  father : 
if  ho  be  dead,  with  her  nearest  paternal  relations.  After  her  mar- 
riage, a  woman  is  subject  to  the  control  of  her  husbaod's  funiJj. 
In  the  first  instance,  her  husband  is  her  guardian,  in  default  of  him, 
her  sons,  grandsons,  and  great-grandsons  are  competent  to  assume 
the  guardianship  ;  and  in  default  of  them,  her  husband's  hein 
generally,  or  those  who  are  entitled  to  inherit  his  estate  after  her 
death,  are  competent  to  exercise  the  duties  of  a  guardian  over  her- 
self and  her  property.  On  failure  of  her  husband's  heirs,  her 
paternal  relations  are  her  guardians  ;  and  failing  them,  her  mater^ 
nal  kindred.  In  point  of  f/u^t,  females  are  kept  in  a  continual 
state  of  pupilage.— Macn.,  H.  L.,  Vol.  I,  p.  104. 

The  ruling  power  is,  in  every  instance,  whether  the  natural  and 
legal  guardians  be  living  or  dead,  recognized  to  be  the  legitimate 
and  supreme  guardian  of  the  property  of  all  minors,  whether  male 
or  temBle,^Ibid. 
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$he  have  no  paternal  kinsmen,  on  the  Sovereign  :*  women 
masfc  never  seek  independence.f — Chapter  Y,  verse  148. 

NiBABA :— 'When  the  husband  is  deceased^  his  kin  are  Authority. 
the  guardians  of  his  childless  widow.  In  the  disposal  and 
preservation  of  property^  as  well  as  in  her  maintenance^  they 
are  her  lords,  but  if  the  husband's  family  become  extinct, 
or  contain  no  male,  or  be  helpless,  the  kin  of  the  widow's 
father  are  her  guardians,  if  there  be  no  relations  of 
her  husband  within  the  degree  of  sapinda.^^See  ante, 
page  50. 

Minors  being  under  the  protection  of  the  law,  favoured 
in  all  things  which  are  for  their  benefit,  and  not  prejudiced 
by  any  thing  to  their  disadvantage^— 

688.  Guardians  of   minors  are  to  protect  and  Vyavatthd. 
preserve  the  estate  of  their  wards :  they  cannot  do 

any  thing  injurious  to  their  interest,  but  only  what 
is  necessary  or  beneficial  to  them. 

Fide  Precedents,  pages  829,  830, 837>  83»,  841^  842, 
844—847. 

689.  A  guardian  ean  dispose  of  or  settle  his  v^aumthd. 
ward's  estate  to  meet  a  necessity  arising  for  the 


AnnotationB. 
688,  689l    a  gaardian  is  boand  to  show  optima  fides  in  every 
transaction  on  behalf  of  his  ward.    Ram  Lekhraj  Singh  v.   Oour^f 
SMTikeTj  2.  Wyman  c.  r.,  p.  23.    He  is  boond  to  show  that  he  acted 

*  The  wovds  in  italics- are  not  in  the  original  text,  but  are  supplied  by 
Sir  William  Jones  from  the  Commentaries  of  Kull^ka.  Bhatta,  who  also 
ii  a  h^h  authority.    See  Preface  to  Maitu,  page  15. 

t  A  few  words  will  suffice  to  assimilate  the  condition  of  the  fiex  among 
tbs  old  Romans.  **  Mulieret  omnes^"  says  Gioero,  "propur  infirmitaSem 
eomiUii,  majores  in  tutortm  potesUUe  essevoluerunt". — Cio.  Pro  Muren.,  11. 

livy,  to  the  Rke  effect  i—'^NuUam  ne  privatum  ^iden  rem  agere  fcsmifUu 
tine  auetore  voltwunt;  in  mmut  ease  patenSCmi  fnttnmy  Vi^nrvm^--- 
Liv.  XXXIV,  2. 

It  was  the  same  before  tHem  ^th  tlie  Greek  women ;  nor  can  these  stric- 
toves  in  tihis  respeot  be  better  closed,  than  by  the  following  extract  from  a 
late  elegant  little  work  on  the  States  of  ancient  Greece,  whose  institutions 
the  Romans  copied ;  exhibiting,  with  regard  to  vassalage  of  tbe  sex,  the 
BubstoBce  oi  many  a  texO  of  mLxfO,  and  yet  not  a  perfect  picture  of  it^  as 
it  existed  at  the  time  to  which  the  account  refers.  Speaking  of  the  Athe- 
nian women,  in  an  age^  too  of  refinement,  "  They  lived  (says  the  learned 
ingenious  autlior)<  in  a  itemote  qutfter  of  the  house,  and  were  never  allowed 
to  mingle  in  society  with  the  men.  They  were  not  permitted  to  go  abroad, 
without  being  attended  by  a  slave,  who  acted  as  a  spy  upon  their  conduct. 
They  were  g^ven  in  marriage  without  their  coneient ;  and  were  expected'  to 
make  the  eare*  of  their  families  the  sole  object  of  their  attention."  (Hill's 
Essays  on  the  Institutions,  Ac,  of  the  States  of  Ancient  Greece,  p.  266.)—- 
Sira.,  H.  L.,  Vol.  I,  pp.  262,  258. 
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subsistence  of  the  minor  and  of  those  members  of 
the  family  who  must  be  supported  out  of  the 
estate ;  and  also  for  any  act  the  performance 
whereof  is  quite  necessary  or  actually  advanta* 
geous  to  the  minor. 

Vide  Precedents,  pages  829,  830,  837,  838,  841,  844-847. 

VyavoithA  690.  A  kinsman  or  next  friend,  whether  dele- 
gated or  not,  may,  like  a  guardian,  institute  and 
defend  suits  for  a  minor. 

Vide  Precedents,  pages  838,  841—843. 

Authority.  VyIsa  : — Kinsmen  may  institute  or  defend  suits  for 
T^omen,  minors,  idiots,  and  sick  men :  servants  appointed 
may  do  the  same. — Cited  in  the  VyavahdrcL'tatiwa  and  other 
law  treatises. 

Authority.  Vrihaspati  : — Relations  or  any  other  man,  duly  appoint- 
ed, may  undertake  the  plea  or  answer,  for  persons  weak  (in 
mind  or  body),  idiots,  madmen,  old  men,  women,  minors, 
and  sick  people.— Fyat;.  Mayu.,  Chap.  I,  Sect,  i,  §21. 

Vy(Km(h&.  691.  On  reaching  majority  a  minor  is  answer- 
able for  the  debts  contracted  for  necessary  purposes 


Annotation, 
in  all  transactions  of  sale,  borrowing,  mortgage,  and  the  like  on  con- 
siderations  of  necessity  and  advantage,  and  not  on  calculation  of  a 
possible  benefit  to  the  infant  76.  By  application  of  these  tests,  it 
will  generally  be  a  matter  of  no  difficulty  to  determine  whether  or 
no  any  particular  transaction  by  a  guardian  on  behalf  of  his  ward 
ought  to  be  upheld  or  the  reverse.  Thus  debts  for  necessaries 
contracted  for  him  by  his  guardian  bind  him.  (2.  Macn.,  p.  8B9.) 
A  conveyance  by  a  guardian  must  be  shown  to  be  for  the  minor^s 
benefit. — Norton's  Leading  Cases,  Part  I,  pp.  118  &  119. 

690.  He  (a  minor)  may  sue  through  his  guardian,  or 
prochein  amy  :  VtIsa  and  Vrihaspati,  (cited  in  many  compila- 
tions,) having  declared  that  a  kinsman  may  institute  and  defend 
suits  for  a  minor,  a  woman,  an  idiot,  or  insane  person,  &c ;  upon 
which  commentators  have  observed  that,  whether  delegated,  or  not, 
a  well-wisher  of  persons,  so  incapacitated,  may  plead  on  their 
part.— Colebrooke's  opinion.    See  Stra,^  H.  L.,  Vol.  II,  page  79. 

691.  During  his  minority,  he  may  sue,  or  defend  by  his  goar- 
dian,  who,  for  abuse  of  trust,  is  removable.'-^S^ra.,  H.  L.,  Vol  h 
page  72. 
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or  for  his  advantage,  and  is  bound  by  the  proper 
acts  done  on  his  behalf  by  his  guardian  or  manager, 
as  well  as  competent  to  question  the  improper  acts 
done  by  him,  and  to  sue  for  anything  that  was 
omitted  by  him  through  ignorance  or  negligence. 

Vide  Precedents,  pages  837,  841, 845—847. 

692.    A  guardian  must  render  accounts  in  respect   Vyavauu. 
of  the  property  he  was  in  charj^e  of,  is  responsible 
for  his  acts,  and  removable  for  abuse  of  his  trust, 
or  for  misconduct. 

Vide  Precedents,  pages  845 — 847. 


Annotations. 


692.  If  a  guardian  abuse  his  trust,  no  doubt,  he  should  be  re- 
moved. It  is  the  duty  of  the  sovereign  -to  provide  for  the  care 
of  the  property  of  minors.  (3  Dig.  542).  Ck>lebrook's  Remarks.— 
Stra.,  H.  L.,  Vol.  II,  p.  305, 
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OHAPTEB  n« 

ON  SUBTRACTION  OP  WHAT  HAS  BEEN  GIVEN. 
This  is  the  fifth  of  the  eighteen  titles  of  our  law.* 

''  When  a  man  desires  to  recover  a  thing  which  was  not 
duly  given,  it  is  called  '  subtraction  of  what  has  been  given/ 
[and  this  is]  a  title  of  administrative  justice.'' — NArada. 
See  the  Shuddhutattwa  of  Baohu-nanoaha,  and  the  Fyo- 
vahdra-mayukha,  Chap.  IX,  §  1. 

It  comprises  four  kinds  of  gifts  declared  by  NIrada  j^ 
^'In  civil  affairs  the  law  of  gift  is  fourfold: — *What 
may,  or  may  not,  be  given ;  what  is,  or  is  not,  a  valid 
gift/  ''—See  Ibid. 


SECTION  I. 

What  is  a  Gift,  asj>  what  is  BsquasBD  fob  thi 

VALIDITY  THEREOF. 

The  word  '  gift'  means  the  establishing  of  another's  right 
after  the  previous  extinction  of  one's  own.f 

Gift  consists  in  the  relinquishment  of  one's  right,  and 
the  creation  of  the  right  another;  and  the  creation  of 
another  man's  right  is  completed  on  that  of  other's  acceptance 
of  the  gift,  but  not  otherwise. — MkdkaharA.  See  Macn., 
H.  L.,  Vol  I,  p.  217. 

fyawMM,  693.  For  clvil  purposes  all  that  is  required  to 
render  a  gift  complete^  and  valid  is, — that  the 
donor  be  the  true  owner  of  the  subject  of  his  gift, 
of  sound  disposing  mind,  and  not  prohibited  by 
his  law  to  make  the  gift ;— and  that  the  gift  be 
accepted  by  the  donee  immediately  or  at  any  time 
before  the  donor's  death  (natural  or  civil);— or, 
that  the  gift  he  made  in  favor  of  an  intended  sen- 
tient person  with  assurance  that  such  person  is  in 
existence,  actually  (a)  or  constructively  (6),  or  will 
be  in  existence,  and  accept  the  gift. 

Vide  Precedents,  pages  848—862. 


•  See  the  Preface.  f  Dol.  Mim^  Sect  IV,  f  2, 4. 
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(a)  Here  the  tema  *  actual  existence '  comprehends  also  the  Explanation, 
foetal  existence  of  the  donee  at  the  time  of  the  gift  or  at  least  at 
the  time  of  the  donor's  death ;  the  act  of  birth  or  conception 
of  a  person  in  the  womb  being  one  and  the  same  thing  in  the 
eje  of  the  Bmigal  law.(l)  See  ante^  page  6,  and  Precedents, 
pages. 

(p)  By  *  constructive  existence'  is  meant  the  permission  given  Explanation, 
to  one's  wife  to  adopt  a  son ;  because  from  the  moment  that 
a  woman  is  authorized  by  her  husband   to  adopt  a  son,    the 
Bon  to  be  adopted  is  held  to  be  conceived  in  her.  (2) 


Annotations. 


(1)  It  applies  to  all  persons  in  existence)  and  capable  of  taking 
from  the  donor  at  the  time  when  the  gift  is  to  take  effect  so  as  to 
fall  within  the  principle  expressed  in  the  Ddya-hhdga,  (Chap.  I, 
§  21,)  by  the  phrase  *^  relinqnishment  in  favor  of  the  donee  who  is  a 
sentient  person.** — Part  of  the  Privy  Conncil  Judgment  in  Tagore  v. 
Tagore.—  Vide  Suth.  W.  Rep.,  Vol.  XVIII,  p.  369  ;  or  9  B.  L.  R.  377. 

(1)  By  a  rule  now  generally  adopted  in  jurisprudence,  this  class 
would  include  children  in  embryo,  who  afterwards  come  into  separ- 
ate existence.— T&ui. 

(2)  At  the  moment  permission  to  adopt  is  pronounced,  it^  had  the 
same  effect,  as  if  a  child  had  been  conceived  in  the  womb  of  the 
widow,  and  her  intention  to  adopt  under  the  permission  operated  to 
all  intents  and  purposes  as  if  she  were  enceinte;  and  the  boy  subse- 
quently adopted  by  her  had  all  the  rights  of  a  posthumous  child.^ 

(2)  As  to  the  case  of  adopted  children,  it  is  distinguishable, 
because  of  the  peculiar  law  applicable  to  that  relation.  The  Hind6 
law  recognizes  an  adopted  child,  whether  adopted  by  the  father 
himself  in  his  life-time,  or  by  the  person  to  whom  he  has  given 
the  power  of  adoption  after  his  death  from  amongst  those  of  his 
class*  of  one  to  stand  in  the  place  of  a  child  actually  begotten  by 
the  father.  In  contemplation  of  law  such  child  is  begotten  by  the 
father  who  adopts  him,  or  for  and  on  behalf  of  whom  he  is  adopted. 
Such  child  may  be  provided  for  as  a  person  whom  the  law  recog- 
nizes as  in  existence  at  tte  death  of  the  testator,  or  to  whom,  by 
way  of  exception,  not  by  way  of  rule,  it  gives  the  capacity  of  in- 
heriting or  otherwise  taking  from  the  testator  as  if  he  had  existed 
at  the  time  of  the  testator's  death  having  been  actually  begotten  by 

♦  Part  of  the  law-opinion  which  was  given  by  the  Pandits  in  the  c«8e 
"  Ranee  Kiahon-munee  V.  Rajah  Oodwunt  Singh,"  and  according  to  which 
the  case  was  decided  by  the  late  Sudder  Dewany  Adawlut.— Kidc  Sel. 
S.  D.  A.  »<^.,  Yol,  m,  p-  ?ffi8  (New  Ed-,  p.  304). 
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Acceptance  is  made  by  three  means  :  mental,  verbal,  or 
corporeal. — Mental  acceptance  is  the  determination  to  ap- 
propriate :  verbal  acceptiance  is  the  utterance  of  the  ex- 
pression :  '  this  is  mine/  or  the  like,  which  is  a  concrete 
certainty ;  corporeal  acceptance  is  manifold,  as  by  touching. 
Special  injunctions  have  been  issued  as  to  this  mode  of 
acceptance.  ''Let  him  give  the  skin  of  an  antelope  by 
holding  its  tail,  a  cow  in  the  same  manner,  an  elephant  by 
his  foreleg>  a  horse  by  his  mane,  and  a  slave  girl  by  her 
head.^^  Aswaldyana  has  also  said,  "  Let  him  verbally 
address  rational  beings,  and  touch  creatures  not  having  the 
faculty  of  reason,  and  female  slaves.*' — Mitdkshard. — See 
Macn.,  H.  L.,  Vol.  I,  page  217. 

Authority.  rpj^^  acceptance  of  gold,  cloths,  &c.,  being  completed  by  the 
ceremony  of  bestowing  water,  and  falling,  therefore,  under 
either  of  tbe  means,  may  be  designated  as  a  three-fold  accep- 
tance; but  in  the  case  of  land,  as  there  can  be  no  corporeal 
acceptance,  without  enjoyment  of  the  produce,  it  must  be 
accompanied  by  some  little  possession :  otherwise  the  gift, 
sale,  or,  otber  transfer  is  not  complete.  A  title,  therefore, 
without  corporeal  acceptance,  consisting  of  the  enjoyment  of 
the  produce  is  weaker  than  a  title  accompanied  by  it,  or  with 
such  corporeal  aoceptanoe.— *iftto'iErs/iari.  See  Macn.,  H.  L.,  Vol.  j^ 
pp.  218,  219. 

YAjnavalkya  says : — '^  Let  the  acceptance  be  public  {e) 
especially  of  immovable  property :  and  delivering  what  may 
be  given  and  has  been  promised,  let  not  a  wise  man  resume 
the  donation.*'* 

(c)  "Public,"  t.  e,f  in  the  presence  of  witnesses;  let  him 
so  act  tiiat  he  may  not  afterwards  say,  *  this  was  not  given  by 
me,  but  entrusted  for  use.'^ 

Evidence  is  said  to  consist  of  written  proof,  possession,  and 
witnesses.  In  the  absence  of  all  these,  one  of  the  divine  tests 
is  prescribed. — YIjnavalkya  cited  in  the  Vira-mitrodoya^  &c. 
See  Macn.,  H.  L.,  Vol.  I,  p.  195. 

Authority.       '^  Where  there  is  not  the  least  posses^ipn,  there  a   title  is 
not  weighty .''t    With  whatsoever  title  there  is   not  the 


Authority. 


Explanation. 


Evidence. 


Annotations. 


him.  Apart  from  the  exceptional  case,  which  serves  to  prove  the 
rule,  the  law  is  plain  that  the  donee  must  be  a  person  in  existence 
capable  of  taking  at  the  time  when  the  gift  takes  effect.  —Part  of 
the  Privy  Council  Judgment  in  Tagore  v.  Tagore. —  Vide  B.L. 
Vol.  IX,  p  377  or  18  W.  R.  359. 

•  CoU^.  Dig.,  Vol.  II,  p.  160. 
t  Kdtif&ycma  cited  in  U^e  Smriti-chandriki  a&d  Viv^4a'tSnda9a» 
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least  occupancy^  In  that  title  there  is  no  sufficient  weight.— 
Uitdkshard. — See  Maen.,  H,  L.,  Vol.  I,  p.  217. 

'^  Land  is  conveyed  by  six  formalities^  by  the  assent  of 
townsmen^  of  kindred^  of  neighbours,  and  of  heirs,  and  by 
the  delivery  of  gold  and  of  water/'* 

Although  it  is  ordained  by  the  above  text,  how  to  make  a      Remark, 
gift  of  land,  yet  that  regards  a  donation  for  religious  uses.*^ 

In  the  case  of  donation,  the    donee's  right  to  the  thing   Authority, 
arises  from  the  act  of  the  giver ;  namely,  from   his  relin- 
quishment in  favor  of  the  donee  who  is  a  sentient  person.— 
Dd.  Bhd.,  Chap.  I,  §  21. 

Besides  the  word 'gift'  occurs  in  a  passage  of   law  as  Authority, 
signifying  something  antecedent  to  acceptance.-— J6i(2.,  §  22. 

Though  property  (right)  had  already  arisen,   it  is  now  Authority, 
by  the  act  of  the  donee,  subsequently  recognizing  it  for  his 
own,  rendered  liable  to  disposal   at  pleasure  :  and  such  is  the 
meaning   of    the  term   'acceptance'   or  'appropriation,'-— 
im.,  §  24. 

As  the  author  of  the  Ddya^bhdga  has  not  expressly  Hemark. 
declared  what  particular  time  he  intended  to  mean  by  using 
(in  the  above  passage)  the  word  *'  subsequently,"'  the  de« 
ficiency  is  supplied  by  the  Dispensers  of  Justice  by  laying 
down  that  "  the  donee  must  be  a  person  in  existence,  and 
capable  of  taking  from  the  donor  at  the  time  when  the 
gift  is  to  take  effect,  so  as  to  fall  within  the  principle  ex- 
pressed in  the  Ddt/a-bhdga  (Chap.  I,  §  21,)  by  the  phrase 
'relinquishment  in  favor  of  the  donee,  who  is  a  sentient 
person,'  "f  and  the  time  at  or  within  which  a  gift  can  take 
effect  is  extended  by  their  Lordships  to  the  death  of  the 
donor,  by  expressing  their  opinion  "that  a  person  capable 
of  taking  under  a  Will  must  be  such  a  person  as  could  take 
a  gift  inter  vivos,  and,  therefore,  must,  either  be,  in  fact  or 
in  contemplation  of  the  law,  in  existence  at  the  death  of 
the  testator."t  The  reason  for  fixing  the  above  limit  is 
stated  in  several  passages  of  their  judgments.  The  follow- 
ing is  one  of  them, — "  In  consi4ering  the  extent  to  which 
a  person  may  bind  his  property  by  Will  or  Gift,  it  must  be 
remembered  that  from  the  instant  of  death  all  further 
dominion  on  the  part  of  the  former  owner  ceases  to  exist. 
The  property  at  once  passes  into  new  hands.  The  new 
owner  may  be  the  heir  to  whom  the  succession  falls ;  or 


•  Coleb.  Dig.,  Vol.  II,  p.  161. 
Vide  Precedents,- pages  889—891. 
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if  part  is  given  by  Will^  the  legatees  may  take  such  part, 
but  in  such  case  the  residue  must  descend  to  tbe  heira 
of  the  former.  No  part  can  remain  in  abeyance  or  with- 
out an  owner^  till  the  happening  of  a  future  evenV* 

Bemark.  But  even  if  it  be  understood  to  be  the  intention  of  the 
said  author  that  the  donee  must  be  in  existence  at  the  time 
the  gift  was  made  or  at  least  before  death  of  the  donor, 
yet  if  he  (the  donee)  should  decline  to  accept  the  gift, 
the  gift  would  be  void,  and  the  property  given  would 
revert  to  the  giver.  In  order,  therefore,  to  render  a  gift 
complete  and  effective,  it  is  liecessary  that  it  be  accepted  by 
the  donee  ;t  inasmuch  as  acceptance  by  the  donee  is  one 
of  the  two  essentials  of  an  effective  jgift,  bis  existence  being 
a  mere  concomitant  thereof,  as  he  could  not  accept  the  gift 
unless  he  was  in  existence.     Consequently,*— 

fyawutu.      g94^    ^  gift  is  void  without  acceptance,  and  the 
donor's  right  in  the  thing  given  reverts  to  him,  by 
reason  of  the  donee's  not  accepting  the  gift,  and 
the  same  not  heing  irrevocable  before  acceptance. 
Vide  Precedents,  page&  850,  853,  889—891. 

Authority.  Although  the  donor's  right  may  cease  by  relinquishment, 
yet,  as  the  gift  is  incomplete  without  acceptance  by  the 
donee,  and'as  in  such  case  it  is  said  to  be  void,  the  donor's 
right  again  accrues.     So  NAbada. — Shuddi-tatttca. 

Authority.  Gift  being  an  act  whereof  the  effect  is  the  generation 
of  another's  rights  the  term  gift  implies  the  act  of  infer- 
ence, &c.,  (by  the  donor)  in  favor  of  the  acceptance  by  the 
donee,  but  the  production  of  that  effect  is  not  possible 
without  the  acceptance  by  the  donee ;  hence  the  act  of  tbe 
donee  completes  the  gift,  but  that  alone  does  not  constitute 
the  gift. — Vira-mitrodot/a,  Chap.  I,  Sect.  50. 

Authority.  The  act  of  the  donee,  however,  is  the  sine  qua  rum  of  gifti 
for  without  it^  gift  cannot  be  accomplished. — Ibid. 

Authority.  Hence,  what  is  intended  by  the  verb  "  give*'  (in  the  tenn 
gift)  in  the  passage  cited  before,  is  abdication  only— con- 
sisting of  the  pouring  of  water  in  favor  of  the  intended 
donee,  but  the  completion  of  it  takes  place  only  in  case  of 
acceptance  by  the  donee  of  what  is  so  abdicated. — Ibid. 


•  Fu2e  Precedents,  pages  881— 888. 
t  "Property",  says  JAQANiiiTHA,  "vests  in  the  purchaser  thro^gli  ^ 
payment  of  the  price  and  acceptance  of  the  chattel  transferred  :  iifcitii> 
the  donee  solely  through  acceptance  of   the  chattel,  for  not  othcnriM^ 
he  acquire  it."— CW«6.  Dig.,  Vol.  II,  f,  508. 
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IUGHir*NAKDANA  t— ^'  The  giver's  right  again  accrues  to   Authority. 
Kim  by  the  non-aeceptanee  o£  the  donee^   although   it  had 
(once)  ceased  by  the  act  o£  giving/^ — Shuddhi-tattwa. 

When  a  donor  makes  a  gift  to  a  person  (absent),  with  Authority, 
assurance  that  the  donation  will  be  accepted  by  him,  the 
donee's  right  accrues  thereto,  but  if  it  be  known  that  the 
gift  would  not  be  accepted  by  the  donee,  the  donor's  right 
is  not  extinguished.— ^SRi-KBiSHKA's  Commentary  on  the 
Ddya-hhaga. 

695.  In  the  case  of  a  conditional  gift,  the  right  VycmMtka. 
of  the   donor  is  not  extinguished,  nor  does  that  of 

the  donee  accrue,  unless  the  condition  made  be 
fulfilled. 

Vide  Precedents,  pages  851-853,  881,  882. 

696.  If  two  (adverse)  parties  claini  a  property   vyavcatu. 
upon  the  allegation  of  gift,  and  if  it  be  not  known 
whose  title  is  of  prior  date,   then   he  oi  them  is 
entitled  (to  it)    who  proves  his  possession ;  but  if 

there  be  no  possession  of  either  of  the  parties,  then 
he  is  entitled  to  it  to  whom  the  gift  is  proved  to 
have  been  first  made. 

Vide  Precedents,  pages  854,  855. 

YijNAVALKTA :— A  title  (6)   is   more  powerful  evidence  Authority, 
than  possession  unaccompanied   by  hereditary    succession. 
Where  there  is  not  the  least  possession,  there  a  title  is   not 
sufficient.*— -9fi<(i*«/*ara.    See  Macn.,  H.  L.,  Vol.  I,  p.  219. 

(h)  A  title  arises  from  gift,  sale,  or  other  cause  of  right.-*- 
/iid.,  p.  212. 


'^  In  all  other  matters,  the  latest  act  shall  prevail.  But 
in  the  case  of  a  pledge,  a  gift,  or  a  sale,  the  prior  contract 
has  the  greatest  force/^ — YAjnavalkya,  cited  in  the  Mitdk- 
shard.     See  Macn.,  H.  L.,  Vol.  I,  pp.  199,  200. 


Authority. 


*  The  text,  **  A  title  is  more  powerful  than  poaseesion  unacoompaoied  by 
hereditary  auccession.  Where  there  is  not  the  least  posse&siou,  there  a 
title  is  not  sufficient/'  has  been  propounded  to  point  out  to  which  tiie 
superiority  belongs.  In  the  case  of  the  first  acquirer,  if  a  title  be  proved 
by  witnesaee,  it  is  of  greater  weight  than  possession  nnaocompanied  by 
hereditary  succession.  Again,  possession  accompanied  by  hereditary  sue- 
oeasiony  vested  in  the  fourUi  descendant,  is  more  weighty  than  a  title  proved 
by  document ;  but  in  the  case  of  an  intermediate  (ohumant),  a  title  accom* 
panied  with  even  a  small  degree  of  possession  is  better  than  a  title  destitute 
of  possesaion.  This  has  been  expressly  declared  by  NjCbaoa  :  ''  For  the 
&Tst,  gift  is  a  cause ;  for  an  intermediate  (claimant),  possession  with  a  title ; 
bat  long  and  hereditary  possession  alone,  is  also  a  good  cause." — MitakifHrd* 
Vtdt  Macn.,  fi.  L.,  Vol.  J,  p.  219. 


Digitized  by 


Google 


612 


YTAyASTHi-DABFANA 


WywHuiM.  097^  rphe  rules  which  respect  the  gift  of  a  pro- 
perty, equally  apply  to  the  sale  or  mortgage  of  it.* 

vyavadhd.  698.  A  gift  by  word  of  mouth  is  as  good  as  a 
gift  by  a  deed. 

Inasmuch  as  a  deed  is  nothing  but  a  proof  of  the  gift 
made ;  and  a  written  gift  is  estabUshed  on  proof  of  the 
donor's  declaration  to  that  effect. 

Vide  Precedents^  pages  848,  881. 

Authority.  For  civil  purposes  '  a  written  contract  of  gift  is  proper ;  ia 
the  want  of  that,  the  donation  should  be  attested'— Fufe 
Coleb.  Dig.,  Vol.  II,  p.  160. 


SECTION  II. 

On  Fit  Gifts. 


[That  M,  on  Oifta  or  other  transfers  of  property  aliendbU.] 

These  are  enumerated  by  Vrihaspati:— "A  man  may 
give  what  remains  after  the  food  and  clothing  of  his  family: 
the  giver  of  more  may  taste  honey  at  first,  but  shall  after- 
wards find  it  poison.  Of  houses  and  land,  acquired  by  any 
of  the  sevenf  modes  of  acquisition,  whatever  is  given  awayi 
should  be  delivered,  distinguishing  (land)  as  (it  was)  left  by 
the  father,  or  gained  by  the  occupier  himself.  At  hu 
pleasure  he  may  give  what  he  himself  acquired.  A  pledge 
must  be  disposed  of  by  the  law  of  pledges^  (or  subject  to 
redemption.)  But  of  properiy  acquired  by  marriage,  or 
inherited  from  ancestors,  the  whole  ought  not  to  l^  alie- 
nated. (But)  if  what  is  acquired  by  marriage,  what  has 
descended  from  an  ancestor,  or  what  has  been  gained  by 
valour,  be  given  with  the  assent  of  the  wife,  ol  the  co- 
heirs,  or  of  the  king,  the  gift  has  validity.'^ — Coleb.  Dig^i 
Vol  II,  p.  131. 


Annotations, 

697.    The  texts  which  prohibit  gifts  of   any  portioii  of  joioi 

property,  or  of  the  whole  of  a  man's  sole  property,  eqaally  forbid 

the  sale  and  mortgage  of  iU^Part  of  Colebrooke's  opinion.    Vide 

Stra.,  H.  L.,  Vol.  II,  p.  433.  

•  See  Vyav.  Cfhan.,  Vol.  I,  Part  I,  pp.  40—42. 
t  There  are  seven  virtuous  means  of  acquiring  property:  sooomM 
occupancy  or  donation,  and  purchase  or  ezchange,  conquast*  lantog^ 
interest^  husbandry  or  commerce  and  aooeptanoe  ol  preaenta  from  nf^ 
able  men.— Mah(7|  Chap,  XIY,  p.  112^. 
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KAttAyana  declares  wbat  may  and  what  ma^  not  be  Authority, 
given  : — "  Except  his  whole  estate  and  his  dweUing  hoase> 
what  remains  after  the  food  and  clothing  of  his  family,  a 
man  may  give  away  (a),  whatever  it  be;  otherwise  it  may 
not  be  given/' — Ibid^  p.  133.  See  Vyav.  Chan.,  Vol.  I, 
Part  i,  pp.  62,  68. 

(a)  Consequently  the  whole  of  his  own  property  (except  his  Explanation, 
dwelling  house)  that  remains  after  the  food  and  clothing  of  his 
family,  a  man  may  give  away ;  such  will  be  the  sense  of  the 
text.  **  The  whole"  is  here  mentioned  to  show  that  movables 
and  immovables  are  not  distinguished.  '^  His  own  /'  by  this 
term,  deposits  and  the  like  are  excepted. — Gold),  Dig.,  YoL  11, 
page  134.     See  Vyav.  Chan,,  Vol.  I,  P^rt  i,  pp.  62,  63. 

699.  The  gift  or  other  alienation  of  that  por-  vyavasthi. 
tion  of  property  which  may  remain  after  the  food 

and  clothing  of  the  fadUy^  is  neither  invalid  nor 
immoral. 

700.  The  alienation  of  any  portion  of  one's  vyaimths. 
property,  therehy  distressing  his  family^  is  immoral 

and  therefore  unfit,  hut  nevertheless  valid. 

Because,  in  snch  case  it  is  inalienable,  and  the  mainten-   Beason. 
anoe  of  the  family  is  an  indispensable  obligation.     See  anU, 
pages  146,  147. 

701.  But  if  the  calamity  of  the  family  cannot  vyavattkd. 
be  got  over,  or  if  the  family  cannot  be  supported, 

or  indispensable  duties  cannot  be  performed  with- 
out alienation  of  the  vrhole  property,  even  that 
should  be  done  by  the  owner,  and,  if  he  be  absent, 
by  any  person  belonging  to  his  family. 
Vide  Precedents,  pages  848,  866. 

YtAsa  :— Even  a  single  individual  may  conclude  a  dona-  Authority, 
tion,  mortgage  or  sale  of  immovable  property,   during  a 
season  of  distress,  for  the  sake  of  the  family,  and  especially 
for  pious  purposes. — Coled,  Dig.,  Vol.  II,  p.  189. 

But  if  the  family  cannot  be  supported  without  selling  the 
whole  immovable  or  other  property,  even  the  whole  may  be 
«old  or  otherwise  disposed  of. — Da.  Bhd.,  Chap.  II,  §  20. 

702.  If,  by  reason  of  being  unable  to  preserve  FyatwtW. 
or  manage,  or  of  any  other  justifiable  cause,  a 
woman  make  over  the  property  inherited  by  her 

to  the  then  next  or  superior  reversioner,  the  trans- 
fer is  good  and  valid.-*See  ante,  page  68. 
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Fjfuwai.  ^03.  Wherever  a  long  existing  usage  is  pre- 
valent, there  the  making  over  of  property  in  eon* 
formity  to  that  usage  to  a  certain  heir,  to  the  dis- 
inherison of  the  rest,  assumes  the  character  of  a 
fit  gift  and  is  held  to  be  a  valid  one.  See  antCt 
pages  117—122. 


Bemark. 


SECTION  III. 

05  Unftt  Gifts, 

IThat  ia,  on  Qifti  or  otiier  tr<insfer$  of  propertf/ 
inalienable,'] 

Inalienable  things  enumerated  by  VAraASPATl,  KlTri- 
7AKA,  NiEADA,  and  Daksha,  ar^is  follows  :  — 

Veihaspati: — ^The  prohibition  of  giving  away  is  de- 
clared to  be  eight-fold :  a  man  shall  not  give  joint  property, 
nor  his  son,  nor  his  wife,  nor  a  pledge,  nor  all  his  wealth, 
nor  a  deposit,  nor  a  thing  borrowed  for  use,  nor  what  be 
has  promised  to  another. — Ooleb.  Dig.,  Vol.  II,  p.  98. 

KAttAyana:— A  wife,  or  a  son,  or  the  whole  of  a 
man's  estate  shall  not  be  given  away  or  sold  withoat  the 
assent  of  the  persons  interested  (a),  he  must  keep  them 
himself;  but,  in  extreme  necessity,  he  may  give  or  sell 
them ;  otherwise,  he  must  attempt  to  do  no  such  thing : 
this  has  been  settled  in  codes  of  law.^ — Ibid.,  p.  105. 

(a)  *^  Without  the  asseat  of  the  persotis  interested," — that 
is,  of  son,  wife,  kinsmen,  and  so  forth.— /&ic2.,  p.  lOS. 

NAeadA: — What  is  bailed  for  delivery,  what  is  lent 
for  use,  a  pledge,  joint  property,  a  deposit,  a  son,  a  wife, 
and  the  whole  estate  of  a  man  who  has  issue  living,  the 
sages  have  declared  inalienable  even  by  a  man  oppressed 
with  grievous  calamities,  and  (of  course)  what  has  been 
promised  to  another. — Ibid.,  p.  97. 

NIrada,  forbidding  (such  a)  gift  or  sale  even  in  extreme  dis- 
tress would  contradict  KAttAtana.  Therefore,  in  the  utmost 
distress,  a  son  and  the  rest  may  be  given  away,  with  the  aaseut 
of  the  persons  interested  :  but  even  in  such  circumstances,  the 
gift  may  not  be  made  without  their  assent.  Such  is  the  de- 
monstrated rule. — Z&uf.,  p.  106. 


*  In  ibis  text  of  KIttjCtana  the  gift  or  ftale  of  »  son  or  wife,  wttimfi 
the  assent  of  the  parties  interested,  and  without  extreme  necessity,  ii  bf* 
bidden:  it  ia  not  said  that  the  gift  or  sale  is  void.— CTi?^.  Dig.,  m  4 
page  105. 
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A  son  is  also  given  for  the  purpose  of  adoption :    (this     Remarks 
being  done)   as  an  act  of  duty  to  relieve  the  adopter's  dis- 
tress arising  from  the  want  of  male  issue^  no  penalty  is 
incurred.— (7ofc6.  Dig.,  Vol.  II,  p.  106. 

The  assent  (required)  is  (found  in)  the  want  of  opposi-* 
tion ;  for  it  is  a  rule  that  not  to  forbid  is  to  assent.* — Ibid. 

Daksha: — "  Joint  property,  deposits  for  use,  bailments 
in  the  form  called  *  nydsa,'  pledges,  a  wife,  her  property, 
deposits  for  delivery,  bailment  (in  general)^  and  the  whole 
of  a  man's  estate,  if  he  have  issue  alive,t  are  things  which 
the  learned  have  declared  inalienable,  even  in  time  of  dis- 
tress :  the  man  who  gives  them  away  is  a  fool,  and  must 
expiate  (the  sin)  by  penance/' — Ibid.,  p.  110. 

Here  nine  things  are  declared  inalienable ;  but  a  son  is  not  Ezpoeition. 
mentioned  :  lucluding  a  son,*  ten  things  ( and  persons)  may  not 
be  given.  Vrihaspati  declares  the  prohibition  of  giving  away 
to  be  eight-fold ;  though  deposits  may  be  considered  as  com- 
prehended in  this  text  under  the  term  '*  nydua"  still  female 
property  is  not  included  in  that  text ;  and  what  is  promised, 
not  included  by  NAbada  (in  the  number  of  eight  inalienable 
things,)  is  included  in  that  number  by  Vrihaspati.  On  this 
mutual  contradiction  Chandbshwara  remarks  :  **  It  is  not  im- 
plied, that  the  enumeration  of  inalienable  things,  as  delivered 
by  other  sages,  is  curtailed  by  what  each  himself  declares." 
Consequently,  where  nine  things  are  (declared)  inalienable,  it  is 
true  of  eight ;  and  if  ten  or  eleven  things  be  so,  the  same  is 
affirmed  of  nine  or  eight — Coleh,  Dig.,  Vol.  II,  p.  110. 

Al though  it  is  said  by  Daksha  that  Strudhan  is  inalie-  Remark, 
nable  even  in  the  time  of  distress,  yet  according  to  the 
texts  of  the  other  sages,  it  has  been  established  that  the 
husband  is  competent  to  take  his  wife's  Stri-dhan  and  to 
make  a  sale  or  the  like  of  the  same,  in  times  of  distress. 
See  ante,  pages  227,  228. 


*  Therefore  the  gift  of  a  son  under  the  age  of  five  years  mav  be  valid  ; 
and  it  appears  that  donations  may  have  force  even  without  the  assent  (of 
the  persons  interested). — Coleh,  Dig.,  Vol.  II,  p.  106* 

The  gift  of  a  son  should,  however,  be  according  to  the  text  of  Ya.8HI8BTHa: 
— "  A  sou  formed  of  seminal  fluids  and  of  blood  proceeds  from  his  father 
and  mother,  as  an  ei3^t  from  its  cause  :  both  parents  have  power  (for  just 
reasons,)  to  give,  to  sell,  or  to  desert  him,  but  let  no  man  ffive  or  accept 
an  only  son,  since  he  must  remain  to  raise  up  a  progeny  for  (the  obsequies 
of)  ancestors.  Kor  let  a  woman  give  or  accept  a  bod,  unless  with  the  assent 
of  her  lord.**  See  Coleb,  Dig.,  Vol.  II,  p.  108.  See  also  the  Book  on 
adoption* 

f  "  If  there  be  issue  alive.**— If  there  be  a  son,  grandson,  or  great-grand- 
son, who  have  equal  dominion  (over  the  property,)  it  is  ordained  by  NIeaoa 
and  many^  other  sages  that  the  whole  of  a  man*s  estate  may  not  be  given 
away,  and  if  any  person,  though  he  have  issue  Uving,  do  £^e  away  his 
whole  estate,  he  shaU  be  fined.— CoZe6.  Dig.,  Vol.  II,  p.  111. 
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ResurL  The  kwyers  o£  Bengal  hold  that,   of  things  inalienable, 

the  alienation  of  some  of  them  is  invalid,  and  that  of  the 
rest  is  valid.  That  is  to  saj,  gifts,  unfit  by  reason  of  the 
want  of  proprietary  right,  are  neoessarOy  null  and  void; 
bat  that  gifts  anfit,  because  they  are  prohibited  by  general 
rules,  may  be  valid,  though  the  alienation  thereof  is  immoral 
or  moral  according  to  special  circumstancea*  They  are  as 
follows  :— 

VyavatiM.  794.  The  alienation  of  deposits  for  delivery  or 
use,  bailments  in  the  form  of  nydsa^  pledges, 
things  borrowed  for  use,  and  without  a  legal  cause, 
the  alienation  of  joint  property  exceeding  one's 
own  share,  and  of  atri-dhan  without  distress,  are 
invalid,  because  of  the  want  of  proprietary  right. 

Authori<7,  Manij: — ^A  contract  made  1^  a  person  intoxicated,  or 
insane,  or  grievously  disordered,  or  wholly  dependent ;  by 
an  infant,  or  a  decrepit  old  man,  or  by  a  person  without 
authoiity,  is  utterly  null. — Coleb.  Dig.,  Vol.  II,  p.  193. 

Authority.  YijNAVALKYA : — A  contract  made  by  a  person  intoxi- 
cated or  insane,  or  grievously  disordered,  or  disabled,  by  aa 
infant,  or  a  man  agitated  by  fear  or  the  like,  or  by  a  person 
without  authority,  is  utterly  null. — Ibid. 

vywaaKd.  706.  The  gratuitous  gift  of  a  wife  and  son 
without  (their)  opposition,  and  the  gratuitous 
alienation  of  the  whole  of  one's  own  share  in  the 
joint  property,  and  of  his  sole  estate  if  he  have 
issue  alive,  are  valid  but  immoral. 

yyamuAL  706.  The  gift  of  a  son  for  adoption,  and  the 
alienation  of  property  exceeding  even  one's  own 
share  in  the  joint  estate  or  of  his  sole  estate,  and 
of  the  wife's  property  in  a  calamity  aflfecting  the 
family,  for  the  support  of  the  family,  or  perfor- 
mance of  indispensable  duties  are  moral  as  well  as 
valid. 

•  Mr.  Colebrooke  says  : — **  Lawyert  of  Bengal  hold,  thai  an  unfit  gifti 
{adeya\  to  which  class  this  of  undiylded  property  belongs,  is  immoral,  and 
even  punishable,  but  not  void,  nor  voidable.  (^  Stra*,  H.  L.,  Vol  II> 
page  432.)  There  appears,  however,  exceptions  to  this  rule.  It  has  been 
shown  that  alienation  by  a  man,  of  the  property  in  which  he  has  no  pro- 
prietary right, — such  as  deposits,  &o.,  which  are  comprehended  in  the 
class  of  gifts  unfits  is  necessarily  void :  this  has  been  maintained  by  the 
learned  gentleman  himself,  (See  Stra.,  H.  L.,  Vol.  II,  p.  483),  while  on  ^ 
other  hand  the  alienation  of  one's  sole  property  or  his  share  in  the  joio^ 
estate,  for  legal  causes,  and  of  his  wifo's  «tti  nMon  ia  distrea^  is  held  to  be 
both  moral  and  valid. 
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VtisAt— Even  a    single    individual    may    conclude    a  Authority. 
donation^  mortgage^  or  sale  of  immovable  property^  during 
a   season  of  distress^  for  the  sake  of  the  f amily^  and  especi- 
ally for  pious  purposes.* — Vide  Coleb.  Dig.,  Vol.  II,  p.  188. 

But,  if  the  family  cannot  be  supported  without  selling  Authority. 
the  whole  immovable  or  other  property,  even  the  whole  may 
be  sold  or  otherwise  disposed  of,  as  appears  from  the  obvious 
sense  of  the  passage ;  and  because  it  is  directed,  that  a  man 
sliould  by  all  means  preserve  himself. — Dd.  Bhd,,  Chap.  II, 
Para.  26.    . 

707.  In  the  case  of  wages,  should  an  excessive  ^ya'^a*^- 
amount  be  promised  by  a  man  in  extreme  distress, 

it  should  not  be  delireted. — Caleb.  Dig.,  Vol.  II, 
page  179. 

£1ttAyana  : — But  if  the  reward  be  thus  ofEered  :  '  I  will  Authority, 
give  all  my  property  to  him  who  saves  me  from  ^is  danger  to 
which  my  h£e  is  exposed,'  it  shall  not  be  so  (given.) — IHd.f 
page  178. 

Danger  of  life  is  mentioned  to  denote  extreme  distress.—  Explanation. 
Ibid.,  p.  179. 

708.  In  fact,  should  a  man,  during  a  confla-  ^y«^«^<*- 
gration,  or  during  the  sickness  of  his  son,  or  the 

like,  promise  all  his  wealth  to  the  person  who  shall 
save  him,  that  promise  is  not  valid ;  but  it  is  rea- 
sonable that  the  gift  should  be  great  in  proportion 
to  the  benefit  conferred. — Ibid.,  p.  179. 

709.  It  must  also  be  considered  that,  the  re-  Vyavatthd* 
sumption  of  an  excessive  gift  being  shown  where  it 

has  been  promised  but  not  delivered,  the  donor  has 
an  equal  right  to  recover  it,  even  though  it  have 
been  actually  delivered. — Ibid.,  p.  179. 

If  any  litigant  party,  being  distressed,  should  in  any  in-  Expositaon. 
stance  promise,  or  actually  give,  an  excessive  fee  to  an  um- 
pire, the  excess  above  the  sixth  part  of  the  value  in  dispute 
may  be  resumed ;  deducting  a  sixth  part  (of  that  v^ue) 
from  the  amount  promised  (or  paid),  he  may  recover  the 
remainder  even  through  the  intervention  of  the  king. — Ibid., 
page  179. 

This  is  intimated  by  Jfifih^A-viHANA  (in  the  Ddya^hdga,)  and    Ezpo&iUon. 
Baoptt-nandana,  vho,  in  explaining  the  text  of  EiTTiTANA  res- 


•  Cited  ia  tbe  MUMw^^  I^titMwrt^  and 
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pacting  wealth  aoquired  by  scienoe  sajB*-''  What  has  been  receifod 
as  a  gift  from  a  pupil,  as  a  gratuity  for  the  performance  of  a 
aaorifice,  as  a  fee  for  answering  a  question  in  oasoistry,  for 
asoertaining  a  doubtful  point  of  law/'— -mention  the  sixth  part 
or  the  like,  which  is  received  for  well  ascertuning  (the  point 
referred  by)  litigant  parties,  who  apply  for  an  explanation  of 
the  law.— /Wa.,  pp.  178—180. 


SECTION  IV. 

On  Irbetocabls  or  valid  Gnrrs. 

Vyavatthd.  710*  What  is  paid  as  wages  (a)^  as  the  prk^ 
of  goods^  as  a  nuptial  gift  or  gratuity^  for  pleasure 
(b),  as  an  acknowledgment  to  a  benefietctor  {c),  from 
affection,  favour,  or  friendship  {d),  or  as  a  present 
through  regard  to  a  worthy  man  (e),  is  irrevocAbK 

Authority.  Vmhaspati. — Things  once  delivered  on  the  following 
eight  accounts  cannot  be  resumed,  as  wages  (a),  for  plea- 
sure {b),  as  the  price  of  goods  sold,  as  a  nuptial  gift  to  a 
bride  (or  her  family),  as  an  acknowledgment  to  a  benefactor 
(c),  as  a  present  to  a  worthy  man  (d),  from  natural  affec- 
tion (e),  or  from  friendship. — Coleb.  IMg.,  Vol.  II,  p.  174. 

Authority.  NIrada  : — ^They  who  know  the  law  of  gifts  declare  that 
things  once  delivered  as  the  price  of  goods  sold,  as  wages, 
for  pleasure,  from  natural  affection,  as  an  acknowledgment  to 
a  benefactor,  as  a  nuptial  gift  to  a  bride  (or  her  fanuly),  uid 
through  regard,  cannot  be  resumed. — Ibid.j  p.  175. 

EzpoBition. 


(a J  **  As  wages : " — as  a  recompense  paid  for  work  performed. 
Bevenue  is  paid  to  the  kiug  as  wages,  or  as  the  price  of  the  pro- 
duce of  land,  because  he  has  an  interest  in  the  soil.  EIttItaka 
describes  wages  as  follows : — "  Where  a  reward,  offered  for  the 
recovery  of  property  missing,  is  received  for  discovering  it|  the 
gift  is  considered  (a  payment  of)  wages.—* JMd.,  p.  174. 

Explanation.  (h)  "  For  pleasure  : " — for  the  gratification  of  seeing  dsDcen, 
and  the  like.  What  is  given  to  a  wife  on  the  second  marriage  of 
her  lord,  appears  to  be  given  for  pleasure,  for  the  former  wife's 
consent  to  the  husband's  espousal  of  another  affords  him  pleasure. 
This  and  other  oases  may  be  understood  acoording  to  circam- 
stances :  in  all  iustanoes  pleasure,  (and  gratifioation,)  may  be 
supposed  (to  influence  thq  gift.)— 76t(Z.,  pp.  174,  and  177. 

EzplaDation.  (c)  "An  acknowledgment  to  a  benefactor:" — in  return  for 
beoefits  received:  so  KiTvATANA:-"  What  is  received  for  re- 
lieving a  man  from  apprehension  of  danger,  for  saving  him  from 
actual  peril,  or  for  promoting  a  matter  in  which  he  was  iotereetad 
is  an  acknowledgment  to  a  bene&otor.— /(id^,  pp.  174,  and  17& 
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(d)  ^  Wortby^'^tiiay  be  interpreted  the  state  of  worthiness ;    Ezpoaitioii. 
what  is  given  to  a  stranger  endued  therewith,  though  no  benefit 

should  have  been  received  from  him,  is  a  present  to  a  worthy 
man. — Or  a  present  to  a  worthy  man  may  intend  a  gift  for 
religious  purposes,  not  mentioned  by  NIrada,  because  he  had 
premised  civil  donations.  ( **  In  civil  afiairs,  the  law  of  gift  is 
fourfold.")  It  should  not  be  objected,  that  presents  for  religious 
purposes  are  (subject  to)  civil  cognizance;  else  how  could  the  king 
compel  delivery  ?  The  gift  alone  is  religious ;  delivery  is  a  matter 
of  civil  (cognizance^  Then  (the  law  concerning)  what  may  not 
be  given  and  the  like,  should  be  admitted  in  the  case  of  gifts  for 
religious  purposes  ?--(7o/e6.  Dig.,  Vol.  U,  p.  176. 

(e)  "  From  affection : " — ^towards  sons  and  the  rest ;  '<  from   EzpooitiQm 
favour : "-*-to  servants  and  the  rest;  "from  kindness : "—to   a 

fiiend. — See  Ibid. 

The  mention  of  these  irrevocable  gifts  is  intended  to  show     Bemark^ 
the  motive  of  donation.    In  these  gifts  it  should  not  be 
distinguished  whether  the  property  might,  or  might  not^  be 

E'ven  away ;  but  pleasure,  as  a  motive  of  donation^   must 
I  understood,  with  an  exception  to  lust  and  the  like.-— 
CoUb.  Dig.,  Vol.  II,  p.  177. 


SECTION  V. 

On  Vom  Gifts. 

nh  What  has  been  given  by  a  man  agitated  with 
feari  anger^  lost^  grief,  or  by  ("the  pain  of)  an  incur- 
able disease;  by  one  compelled  by  force,  by  one 
intoxicated,  insane,  diseased,  or  not  in  the  natural 
state  of  mind,  or  by  an  idiot,  a  minor,  a  person  not 
his  own  master,  or  by  an  outcast ;  or  in  consideration 
of  work  unperformed,  or  to  a  bad  man  mistaken 
for  a  good  one,  or  by  one  extremely  old,  or  without 
authority,  or  in  excessive  joy,  or  as  a  bribe,  or  in 
jest  or  in  sport,  or  by  mistake,  or  through  any 
fraudulent  practice,  or  for  an  illegal  act,  is  void  or 
wigiven. 

Vide  Precedents,  pages  659,  862. 

NIbada  : — ^What  has  been  given  by  men  agitated  with    Authority. 
fear,  anger,  lost,  grief ;  or  (the  pain  of)  an  incurable  disease 
(a),  or  as  a  bribe  (6),  or  in  jest  (c),  or  by  mistake  {d),  or 
through  any  fraudulent  practice  {e),  must  be  considered  as 
uDgiven ;  so  must  any  thmg  givefi  by  a  minor  (/),  an  idiot  {g), 
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a  (slave  or  other)  person  not  bis  own  master  {h),  a 
diseased  man,  one  insane  (i),  or  intoxicated,  or  by  an 
outcast  (j),  or  in  consideration  of  work  unperformed.  (£)«-FtcI« 
Caleb.  Dig.,  Vol.  II,  p.  181. 

AuUiority.  NIrada: — Though  (generally)  his  own  master,  what  a 
man  does  while  disturbed  from  his  natural  state  (of  mind), 
the  wise  have  declared  not  done,  because  he  is  not  (tiien) 
his  own  master.— /6frf.,  pp.  182,  183. 

Authority.  What  is  extorted  by  force  is  likewise  considered  as  un- 
given,  according  to  the  text :— *^  What  is  given  by  force, 
what  is  by  force  enjoyed,  by  force  caused  to  be  written,  and 
all  other  things  done  by  force,  Maku  has  pronounced  void.'^ 
Coleb.  Dig.,  Vol  II,  p.  201. 

Aathori^.  NIbada  : — But  what  shall  be  given  ig^orantly  to  a  bad 
man,  called  a  good  one  (2),  or  for  an  illegal  act,  must  be 
considered  as  ungiven. — Coleb.  Dig.,  Vol.  II,  p.  200. 

ExpodtioD.  ^^)  jif en  agitated  with  fear,  anger,  lust,  grie^  or  pain,  are 
five  (whose  minds  are)  disturbed  from  their  natural  state ;  as  is 
remarked  by  YAohasfati  Misba,  Chandsshwaba,  YiOHASPATi 
BHATTiCHiRTA,  and  Bhava-dbva. — CoUb,  Dig.,  Vol.  II,  p.  182. 

Exposition.  In  cases  of  fear  and  compulsion,  the  man  is  not  guided  solely 
by  his  own  will,  but  solely  by  the  will  of  another.  If,  terrified 
by  another,  he  give  his  whole  estate  to  any  person  for  relieving 
him  from  apprehensions,  his  mind  is  not  in  its  natural  state. 
In  the  case  of  a  man  agitated  by  anger  or  the  like,  he  is  not  a 
person  who  discriminates  what  may  or  may  not  be  done.  But 
after  recovering  tranquillity,  if  he  give  anything  in  the  form 
of  a  recompense,  the  donation  is  valid.«»&o^e6.  Dig.,  YoL  U, 
page  183. 

Explanation.  fa)  "  Agitated  by  pain  3''—- afUcted  with  an  incurable  disease: 
so  YuNlNESQWABA.  Others  explain  *'  agitated  by  pain," — afELicted 
with  a  distemper  which  destroys  sense,  as  a  oomplicated  marafl* 
mus  or  the  like. — Ibid.,  pp.  191  and  192. 

Expodtion.  fb)  " Bribe ;"-— is  thus  described  by  EIttItana:  "Whatever 
is  received  for  giving  information  of  a  thief  or  a  robber,  of  a 
man  violating  the  rules  of  his  class,  or  of  an  adulterer,  for 
producing  a  man  of  depraved  manners  (ready  to  commit  thefts 
or  other  crimes),  or  for  procuring  a  man  to  give  false  testimony, 
that  is  all  denominated  *vtcocha*  (bribe  or  given  on  illegid 
consideration),  the  giver  shall  not  be  fined ;  but  an  arbitrator 
or  intermediate  person,  (receiving  a-  bribe,)  shall  be  held 
guilty."-/6ui.,  p.  194. 

Explanation.      (^c)  "In jest;" — bywords  expressing  donation,  but  without 
the  intention  of  giving. — Ibid,,  p.  181. 
Bem§rk.       What  is  given  as  a  bribe,  or  in  jest,  is  a  mere  delivery,  or  • 
gift  in  words  only ;  there  is  no  volition  vesting  property  ia 
another.— /iid,  p.  183. 
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(d)  '^By  mUtake ;"— delivering  to  one  what  was  to  be  Explanaiioih 
delivered  to  another,  or  delivering  one  thing  instead  of  another 
which  was  to  be  given  ;  as  gold  instead  of  silver  which  should 
have  been  given,  or  any  thing  delivered  to  a  Skddra  instead  of  a 
Brdhmana  to  whom  it  should  have  been  given,  the  gold  and 
the  ShUdra  are  not  (the  thing  and  the  person)  really  intended, 
namely,  silver  and  £rdhmana. — Ibid.^  pp.  181,  183. 

fe)  "Through    any     fraudulent      practice;" — inadvertently,  Explanation. 
and  the  like :  so  YioHASPATi,  Bhava-dbva  and  the  author  of 
the  Frakdsha.—'lbid.,  p.  181. 

([fj  "  A  minor  ;*'— K)ne  who,  from  nonage,  is  unable  to  decide  Explanation. 
what  should  or  should  not  be  done. — IhicL 

(g)  "Idiot:" — naturally  incapable  of  distinguishing  right  Explanati<»i. 
from  wrong :  a  fool.  According  to  its  etymology  from  the  verb 
muh  (to  be  stupid  or  want  of  sense,)  '  mUrhoC  signifies  Stupid  or 
foolish;  and  thence  may  signify  unknowing:  consequently, 
where  a  man  gives  anything  ignorantly,  the  gift  is  void. — Ibid.^ 
pp.  181  to  187. 

(h)  "  A  person  not  liis  own  master :"— a  son,  slave,  or  the  Explanation. 
like :  8o  YiCHASPATC  Misra,  Chanoeshwara,  Bhava-dsva,  and 
ViOHA3PATi  BhattAohAbta  :  by  which  it  is  denoted,   that  their 
meaning  is  this :  a  gift  made  by  a  person  technically  denomi- 
nated not  his  own  master,*  is  void. — lhtd»,  p.  189. 

*  "  All  aabjects  are  dependent :"— -land  or  the  like  given  by  eubjects  with 
the  king's  consent  Is  a  valid  gift ;  so,  if  a  oorrody  be  granted  by  a  wealthy 
msD,  the  gift  of  it,  with  his  assent,  is  valid. -^Co^A.  Dig.,  VoL  II,  p.  189. 

''  A  pupil  is  declared  dependent  :" — ^The  pupil  is  subject  to  control,  be- 
cause the  teacher  shares  the  fruit  of  his  actions,  aoooiding  to  the  text: 
**  Let  the  teacher  instruct  him  giving  him  maintenance  in  his  house ;  what 
he  earns  by  his  own  labour  during  that  period  shall  belong  to  the  teacher  ;** 
and  what  a  pupil  who  is  maintained  by  his  teacher  gives  to  another  without 
the  assent  of  his  instructor,  is  not  legal,  for  he  is  dependent  in  regard  to 
all  acts  generally. — Ibid,,  p«  189. 

Ai^cording  to  the  text  ;^"  Three  persons,  a  wife,  a  son,  and  a  slave  are 
declared  by  law  to  have  (in  general)  no  wealth  exclusively  their  own ;  the 
wealth  which  th^may  earn  is  (regularly)  acquired  for  the  man  to  whom 
they  belong."  Wives  and  the  rest  being  dependent  in  all  actions  generally^ 
even  the  gift  of  female  property  and  the  like,  without  the  assent  of  the 
husband  or  master,  is  not  valid.  Persons  not  their  own  masters,  are  sons, 
slaves,  and  the  like :  this  supposes  property  belonging  to  the  son,  slave, 
and  the  rest ;  for  the  gift  of  that  which  belongs  to  the  father  or  master  is 
void,  because  it  is  made  without  ownership,  (See  CoUb.  Dig,,  Vol.  II, 
pages  189,  190;)  and  because  N^bada  says:  "  a  gift  or  sale  made  by  any 
other  than  the  true  owner,  must,  by  a  settled  rule,  be  considered,  in  judicial 
proceedings,  as  not  made."  However,  women  are  independent  with  regard 
to  the  gifts  of  their  affectionate  kindred ;  according  to  Uie  text : — ^*  The 
power  of  women  over  the  gifts  of  their  affectionate  kindred  is  ever  celebrated 
both  in  respect  of  donation  and  of  sale  according  to  their  pleasure,  even 
in  the  ^caae  of  movables ;"  and  according  to  the  maxim,  **  that  the  sense 
of  the  law  ascertained  in  one  instance,  is  applicable  in  others  also,  provided 
there  be  no '  impediment"  The  gift  or  other  disposition  of  the  property 
acquired  by  the  son  is  moral  if  made  with  the  father's  consent,  otherwise 
immoral ;  in  the  same  manner  as  partition  becomes  lawful  with  the  consent 
of  the  moUier,  though  it  was  declared  unlawful  while  the  mother  lives. 
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BiplaiiatioiL      (i)  «  Od6  insane :  **— >not  in  his  natnnl  state.— 7MI.,  p,  19L 

Authorf^.  Vbihaspati  :— What  is  given  by  a  person  in  vmtii,  or 
(exoessive)  joy,*  or  through  inadvertence,  or  dorbg  diBsasei 
minority,  or  madness,  or  under  the  impulse  of  terror,  or  by 
one  intoxicated  or  extremely  old  (m),  or  by  an  outcast  (j)  or 
idiot,  or  by  a  man  afflicted  with  grief  or  with  pain.  Or  wliat 
is  given  in  sport  (n) ;  all  this  is  declared  ungiven  or  void. 
If  any  thing  be  given  for  a  consideration  unperformed  {k), 
or  to  a  bad  man  mistaken  for  a  good  one  {I),  or  for  any 
illegal  act,  the  owner  may  take  back.t — CoUb.  Dig.,  Vol.  it 
pp.  197, 198. 

Expltnfttio&.  (j)  <<  An  outcast : " — ^bamshed  for  (heinous)  crimes.  Aecording 
to  HALiTUDHA.  Aooordiug  to  HalAtitdha  and  others,  it  diould 
be  said,  that  a  man  banished  from  the  family  for  the  murder 
of  the  king,  or  other  heinous  crime  perpetrated  by  hitni  has  no 
right  to  give  away  property  belonging  to  that  family,  becanse  bt 
is  not  his  own  master.  But  when  a  banished  man  gives  what  he 
himself  has  acquired  (after  his  expulsion,)  the  gift  is  valid.---See 
Ibid.,  pp.  198  &  182. 

Explanation.  (J^J  ^  In  consideration  of  work  unperformed :  "—What  a  man 
giyes,  deceived  by  the  promise  of  the  donee,  '  1  will  execute  this 
business  for  thee,  give  me  a  reward,'  is  not  a  valid  gift,  if  the 
work  be  unperformed. — Ibid.,  p.  191. 

Kxplanation»  (1)  **  To  a  bad  or  unworthy  man,  mistaken  for  a  good  one  i'^ 
as  the  gift  of  gold  to  a  man  of  the  servile  class,  or  a  present  to 
a  vicious  priest,  where  the  declared  intention  was  to  give  it  to  a 
virtuous  priest  However,  what  is  given  to  an  unworthy  man 
but  without  distinjBfuishing  whether  it  be  intended  for  a  worthy 
person  or  not,  is  vahd.— J&td.,  p.  198. 

Kiplanation.  (mj  <* Extremely  old:''— -one  whose  organs  of  sense  are  im- 
paired :  so  MiSBA. — IHd. 

Explanatioiu  (^)  "G^^®^  "^  sport;"— or  in  play.  The  phrase  is fljnony- 
mous  with  that  which  has  been  ahfeady  explained, '' given  in 
jest."— /Mi,  p.  198. 

Authority.  OouTAHA :— >The  words  of  a  man  influenced  by  wrath, 
excessive  joy,  terror,  sickness,  or  avarice,  or  of  a  minor,  or 
of  a  decrepit  old  man,  of  an  idiot,  or  of  one  intoxicated  or 
mad,  are  vain. — Ibid.,  p.  200. 

Authority.  Mjksv :— A  contract  made  by  a  person  intoxicated,  or  in- 
sane, or  grievously  disordered,  or  wholly  dependent^  by  an 

*  A  gift  made  through  inadverteiicy,  oawaed  by  joy,  ia  not  ToidjM 
fvbat  is  givan  without  djacrimination,  tha  miiid  baiog  diatnrbad  by  mamif 
joy,  (ia  invaiid.)— CoW.  Dig.,  Vol.  II,  p.  ISS. 

t  By  aaying  "« it  may  be  taken  back,"  the  gift  ia  dedarad  ▼<^ :  dooatetf 
made  under  tbe  influenoe  of  grief,  or  the  lika,  or  by  s  ndnor,  muM  be  andif' 
stood  fram  the  ooBOunentiBaport  of  this  text  with  tha^  of  BiMAM^M^ 
pagel«7. 
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infimt  (o),  or  a  deorepit  old  man^  or  by  a  person  without  Aathoritj. 
antborityj  is  utterly  null.— Coi^.  Dig.,  Vol.  Il,  p.  193. 

(o)  ''Infant," — a  minor.    See  minority. 

TiJKAVALEYA : — A  contract  made  by  a  person  intoxica-  Authority. 
ted,  or  insane,  or  grievously  disordered  or  disabled^  by  an 
infant,  or  a  man  agitated  by  fear  or  tbe  like^  or  by  a  person 
without  authority,  is  utterly  null.— /4ii. 

KAttItana  :— What  has  been  given  by  men  under  the  Authority, 
impulse  of  lust  or  anger,  or  by  such  as  are  not  their  own 
masters,   or  by  one  diseased,   or  deprived  of  virility,'^  or 
inebriatodj  or  of  unsound  mind  (p),  or  througl)  mistake,  or 
in  jest^  may  be  taken  back.— -/Md,  p.  197. 

EAttAtana  : — If  a  bribe  be  promised  for  any  purpose, 
it  shall  by  no  means  be  given,  although  tbe  consideration  be 
performed :  but  if  it  had  at  first  been  actually  given,  it 
shall  be  restored  by  forcible  means,  and  a  fine  of  eleven 
times  as  much  is  ordained  by  the  son  of  Gakga  and  by  the 
son  of  Manu. — Ibid.,  p.  196. 

fpj  "Of  unsound  mind." — naturally  incapable  of . distinguish- Bxpignation. 
ing  right  from  wrong ;  or  whose  mind  is  alienated  in  consequence 
of  disease  or  of  magical  arts.— 7&u2.,  p.  497. 

712.  In  faot,  a  gift  attended  with  any  defect  is    vyai9a$M. 
void ;  but  a  donation  springing  from  a  (sufficient) 
motiye  is  valid.— i^.,  p.  194. 

EXCBPTIONS:  — 

713.  A  gift  made  for  religious  purposes,  even 
by  a  diseased  man,  is  valid. — Ibid.,  p.  192. 

This  should  be  admitted,  and  is  meant  by  JiMiiTA-vlHANAj      Bemarks. 
Baohu-nanbana,  and  others.  -^Ibid. 

NAraba,  by  deolarine,  '^  in  civil  affairs  the  law  of  gift  Authority. 
is  four-fold,"  limits  the  rules  to  civil  donations ;  there  is 
therefore  no  question  on  the  validity  of  gifts  for  religious 
purposes. — See  Ibid.,  pp.  94  and  192,. 

Hence,  what  is  given  for  a  declared  religious  purpose^  even  Authority. 
in  sickness^  is  not  invalid. — Ibid. 


*  A  gift  made  by  one  deprived  of  virility  is  void,  for  he  has  not  power 
orer  the  family  estate;  but  if  he  give  away  what  he  himself  aoquired,  the 
g^  is  valid.  (Coleb.  Dig.,  Vol.  II,  p.  197.)  This  must  be  taken  to  be  that 
man  who  was  deprived  of  virility  before  the  property  was  vested  in  him, 
sfaice  his  ri^ht  oould  not  cease  if  he  was  deprived  of  viriUtj  alter  the  righfc 
Has  teete4  in  him. 
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TtfavasM.       714.    A  gift  made  or  recompense   paid  by  a 
minor  for  reUgioos  purposes  is  valid* 

Authority.  Eren  a  minor  makes  presents  on  the  eleventh  day  after 
his  father's  death  :  though  giren  by  a  minor^  they  are  legal 
gifts :  his  sense  being  unripe^  the  donation  may  be  made 
by  instructions  from  others,  as  he  is  taught  to  play  at  ball 
or  the  like. — Ibid.,  p.  192t. 

JUmuL  On  occasions  as  the  aboTe,  a  minor  is  permitted  by  tiie 
law  itself  to  make  gifts  and  pay  recompense  to  priests  or 
the  like  for  the  spiritual  benefit  of  his  departed  ancestor. 

The  exceptions  above  shown  may  be  reg^arded  as  fit  or  irre« 
vocable  gifts. 

SECTION  Vi. 

On  ths  power  of  a  man  to  make  a  gift  ob  otheu  disposi- 
tion OF  PROPERTY  BELONGING  TO  HIM, 

Anciently  the  doctrine  of  our  law  was,  that  a  father 
could  not  make  a  gift  or  other  disposition  of  real  pro- 
perty whether  inherited  or  acquired  by  bim,  without 
the  consent  of  his  sons,  as  is  clear  from  the  following 
texts— 

YijNAVALKYA :— The  ownership  of  father  and  son  is 
the  same  in  land  which  was  acquired  by  his  (the  father's) 
father,  or  in  a  corrody,  or  in  chattels. — Da.  Bhd.,  Chap.  II, 
Para.  %%. 

YijNAVALKYA : — The  father  is  master  of  the  gems,  pearls, 
and  corals,  and  of  all  (other  movable  property),  but  neither 
the  father  nor  the  grandfather  (a)  is  so  of  the  whole  im- 
movable estate. — Ihid.^  §  22. 

'^  Though  immovables  and  bipeds  have  been  acquired  by 
a  man  himself,  a  gift  or  sale  of  them  should  not  he  made 
without  convening  all  the  sons  (6)/' — VyAsa  as  cited  in  the 
Ddya-hhaga,  Miiikshard  and  other  compilations. — See  Bd. 
Bhd.,  Chap.  II,  §  29 ;  and  Mit.,  Chap.  I,  Sect,  i,  §  27. 

(a)  Since  the  grandfather  is  (here)  mentioned,  the  text  must 
relate  to  his  effects.  By  again  saying  *air  after  specifying 
'<  gems,  pearls,  <&c.,''  it  is  shown,  that  the  father  has  authority 
to  make  a  gift  or  any  similar  disposition  of  all  effects  other  thaa 
land,  &c.,  but  not  of  immovables,  a  corrody,  and  chattels,  (i.  e.| 
slaves.)— Z)tf.  BU.,  Chap.  II,  §  23. 

(h)  The  concurrence  of  all  the  sons  (and  fatherless  grandsooi) 
in  the  disposition  of  real  property  is  however  dispensed  with 
in  the  case  where  they  happen  to  be  all  mmors  ^at  the  ti00> 
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tnd  incapable  of  giving  their  consent  to  the  disposition,  and  a 
calamity  affecting  the  family  require  it,  or  the  support  of  the 
&mily  render  it  necessary,  or  indispensable  duties,  such  as  the 
obsequies  of  the  father  or  the  like,  make  it  unavoidable.  For— 
Yrihaspati  ordains :  "  Even  a  single  individual  may  conclude 
a  donation,  mortgage,  or  sale  of  immovable  property,  during  a 
season  of  distress,  for  the  sake  of  the  family,  and  especially  for 
pious  purposes. — See  Mitdkshard,  Chap.  I,  Sect,  i,  §.  28,  29. 

The  reason  for  prohibiting  the  disposition  of  real  pro* 
perty  was^  that  the  family  should  not  suffer  for  want  oE 
maintenance^  since  immovables  and  similar  possessions  are 
means  of  supporting  the  family,  and  tbe  maintenance  of 
the  family  being  an  indispensable  obligation,  the  dissipa- 
tion of  the  means  of  subsistence  is  censured.  VtIsa  :-— 
*^  They  who  are  born,  they  inrho  are  (yet)  unbegotten,  and 
they  who  are  actually  in  the  womb,  all  require  the  means 
of  support ;  and  the  dissipation  of  their  hereditary  mainten- 
ance is  censured."* 

The  prcAibition  as  to  gifts  is  declared  by  YijNAVALKYA 
and  the  rest  to  be  made  lest  by  alienation  the  family  should 
snffer  for  want  of  maintenance. 

Accordingly  it  was  wisely  ordained  that  a  man  could  not 
make  a  gift  or  other  disposition,  if  by  such  disposition  his 
family  was  likely  to  suffer  for  want  of  sufficient  mainten- 
ance; but  he -could  alienate  what  remained  after  providing 
sufficiently  for  the  family.    Thus— 

YijNAVALKYA-.—Except  his  wife  and  issue,  a  man  may 
give  away  (his  wealth)  which  does  not  affect  the  main- 
tenance of  his  family :  he  cannot  give  the  whole  wealth  if 
he  have  issue;  or  that  which  was  promised  to  a  stranger,  (c) 
See  Coleb.  Dig.,  Vol  U,  p.  128. 

Vbihaspati  : — A  man  may  give  what  remains  after  (pro- 
viding) food  and  clothing  for  his  family  :  the  giver  o£  miore 
may  taste  honey  at  first,  but  shall  afterwards  find  it  poison.^ 
Ibid.,  p.  131. 

KltrlYANA  :— Except  his  whole  estate  and  his  dwelling 
house  what  remains  after  food  and  clothing  of  his  family, 
a  man  may  give  away,  whatever  it  be,  (whether  fixed  or 
movable;)  otherwise  it  may  not  be  given.f — Hid.,  p.  138, 

(c)  In  expounding  the  text  (of  YiJNiVALKTA)  JfMdTA- 
vlHANA  says: — "Since  here  also  it  is  said  *the  whole,'  this 

*  See  MUdkMra,  Chap.  I,  Sect  i,  §  27-29 ;  &  Dd.  Bhd.,  Ch^.  II,  §  28. 
t  The  rule  laid  down  in   this  text  ib  held  to  be  obligatoiy  and  not  a 
moral  precept.    Vide  JPt^cedents,  pages  272,  278* 
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probibition  forbids  tbe  gift  or  otber  alienation  of  tbe  whole. 
The  prohibition  k  not  against  a  donation  or  other  transfer  of  a 
small  part  not  inoompatible  with  the  support  of  ihe  family. 
For  the  insertion  of  the  word  '  whole'  would  be  unmeaning  (if 
the  gift  of  a  small  part  were  forbidden). — Dd.  Bhd.,  Chap.  II^ 
paras.  23,  24. 

VyiSA  : — *'  A  single  parcener  may  not,  withoat  the 
consent  of  the  rest,  make  sale  or  gift  of  the  whole  im- 
movable estate,  nor  of  what  is  common  to  the  family/^ 
'^  Separated  kinsmen,  as  those  who  are  nnseparated,  are 
equal  in  respect  of  immovables;  for  one  has  not  power 
over  the  whole,  to  give,  mortgage  or  sell  it."— IW.  Bhd., 
Chap.  II,  §  »7. 

The  above  salutary  and  prudent  precepts  oE  our  holy 
legislators  have  been  adopted  by  the  authors  and  commen- 
tators of  the  other  schools,  where  they  are  followed  in  prac* 
tice. — See  Vyavaathd-ehandrikd,  Vol.  I,  Part  i,  pp.  82—67. 

But  Jiifi^TA-viHANA,  the  acknowledged  founder^  and 
author  of  the  doctrines^  of  the  Bengal  school,  after  adopting 
the  precepts  relative  to  maintenance  of  tbe  family,  has,  in 
expounding  the  above  texts  of  VtAsa,  laid  down  that  the  pre- 
cepts inculcated  in  those  texts  are  moral  and  not  obligatory. 

His  expositions  to  the  above  effect  are  as  follow  :— 

''It  should  not  be  alleged  that,  by  the  (above)  texts  of 
VtIsa,  one  person  has  not  power  to  make  a  sale  or  other 
transfer  of  such  property.  For,  here  also  (in  the  very  in- 
stance of  land  in  common'''')  as  in  the  cai^e  of  other  goods, 
there  equally  exists  a  property  consisting  in  the  power  oJE 
disposal  at  pleasure.'' — Dd.  Bhd.,  Chap.  II,  §  27. 

'^  But  the  (above)  texts  of  YyAsa  exhibiting  a  probibition 
are  intended  to  show  a  moral  offence :  since  the  family  is  dis- 
tressed by  a  sale,  gift  or  otber  transfer,  which  argues  a  dis- 
position in  the  person  to  make  an  ill  use  of  his  power  as 
owner.  They  are  not  meant  to  invalidate  the  sale  or  other 
transfer.''— IWd.,  §  28. 

''  So  likewise  the  other  texts  (as  this;  'Though  immovables 
and  bipeds  have  been  acquired  by  a  man  himself,  a  gift  ot 
sale  of  them  should  not  be  made  by  him,  unless  convening 
all  the  sons')  must  be  interpreted  in  the  same  manner.  For 
here  the  words  "  should/'  '*  be  Toade^^  must  necessarily  be 
understood."— i6iU,  §  29. 
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''Therefore^  since  it  is  denied,  that  a  gift  or  sale  should  be 
made^  the  precept  is  infringed  by  making  one.  But  the 
gift  or  transfer  is  not  null :  for  a  fact  cannot  be  altered  by 
a  hundred  texts."  (d)—lbid.,  §  30. 

•'  Accordingly  (since  there  is  not  in  such  case  a  nullity  of 
gift  or  alienation*,)  NIrada  says  :  '^  When  there  are  many 
persons  sprung  from  one  man,  who  have  duties  apart,  and  tran« 
sactions  appart,  and  are  separate  in  business,  and  character, 
if  they  be  not  accordant  in  affairs,  should  they  give  or  sell 
their  own  shares,  they  do  all  that  they  please,  for  they  are 
masters  of  their  wealth.'' — Ibid.,  §  31. 

(dj  A  &ct  cannot  be  altered  by  a  hundred  texts.]  If  a  Brd^ 
mana  be  slain,  the  precept  *'  Slay  not  a  Brdhmana*'  does  not 
annul  the  murder :  nor  does  it  render  the  killing  of  a  Brdhmana 
impossible.  What  then?  it  declares  the  sin. — Raghu-nanoana 
on  the  JDayd'bkdga.^^ee  CoUbrooit^s  Transktion,  Gbap.  II,  An- 
notation 30. 

Sfii-KKiSHNA  and  Achyuta,  on  the  Dayd-bhdga  of  Jf  mi^ta- 
vIhana,  and  SLisHf-EAMA  on  the  Dayd-tattwa  of  Raghu- 
NANDANA  remark  on  NAeada's  text  (above  cited) — ^  This  re- 
lates to  gift  or  alienation  by  a  well-disposed  man.  But  the 
prohibition  was  relative  to  an  ill-disposed  person.  [Conse- 
quently, there  is  no  contradiction.f]  It  is  here  expressly 
declared,  that  the  gift  or  alienation  is  valid  without  consent 
of  heirs.  And  thus  the  prohibition  of  gift  or  sale  of  the 
whole  estate  unless  in  distress,  must  be  understood  as  espe- 
cially regarding  immovables  (land,  &a)  rather  than  chattels 
(gems,  pearls,  corals,  &c.).  But  if  this  relate  to  a  man's  own 
acquisitions,  the  preceding  text:(  would  be  impertinent. 
[For  he  had  of  course  power  over  them,  since  they  were  ac- 
quired by  himself. §] — Colebroohfa  Annotation  on  the 
Dayd'hhdga,  Chap.  II,  §  31. 

JfMih:A-viHANA  is  followed  by  all  the  leading  authors  and 
Commentators  of  this  (Bengal)  school. 

Jagan-nAtha  says  :— 

''  The  father  ^one  has  absolute  property;  and  equal  domi- 
nion is  affirmed  to  show  that  no  unequal  partition  can  be 
made  in  this  case.  Consequently,  a  gift  made  by  the  owner 
is  valid,  for  he  is  not  insane  nor  otherwise  incapacitated. 

*  Saf-KRisHNA  and  Achtuta. 
t  Achyuta. 
X  That  i9  the  text  of  YXjnavalkta  dted  at  page  624. 
%  KisHf -Bibu  on  the  DiyoUaUwi. 
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In  like  manner,  by  declaring  iihat  'Hbe  father  lias  no 
power/'  kc,  be  is  prevented  from  making  an  unequal 
division  witiiont  a  sufficient  cause.  Again ;  donation  and 
sale  are  forbidden,  to  show  tbe  inunorality  of  tbe  act,  not 
to  annull  the  gift  or  alienation ;  and  that  is  evident  on  the 
exposition  of  JindTA-vlHANA  and  the  rest.'' — Coldf.  Dig., 
Vol.  Ill,  pp.  86,  37. 

'*  If  any  father,  infringing  the  kw,  absolutely  give  away 
the  whole  or  part  of  the  immovable  property  acquired  by 
himself,  or  inherited  from  his  own  father,  that  gift  is  valid, 
provided  he  be  not  impelled  by  lust,  (or^  wrath,  (nor  act 
with)  guile,  or  the  like.  However,  he  commits  the  moral 
offence  of  violating  the  law.  More  on  this  subject  will  be 
subsequently  delivered  with  the  opinion  of  Jini^TA-vAHAirA 
and  the  rest." — Ibid.,  p.  87. 

'^  If  the  whole  immovable  property  be  given  away,  the  con- 
sequent distress  of  the  family,  through  want  of  subsistence, 
is  the  sole  cause  of  moral  guilt ;  the  gift  or  alienation  is 
not  annulled ;  for  it  is  made  by  an  owner,  who  is  neither 
insane  nor  otherwise  incapacitated.  The  two  texts  (of 
VyIsa)  cited  by  JImi^ta-vIhana  are  also  intended  to  show 
the  immorality  ci  the  act,  not  to  annull  the  sale  or  oUier 
alienation."— 76id,  Vol.  Ill,  p.  89. 

*'The  gift  of  wealth  inherited  from  a  grandfather  not 
being  included  under  the  title  of  Void  gifts,  the  text  of 
YiJKAVALKTA  ('the  father  is  master  of  gems,'  &c.)  is 
considered  as  a  moral  prohibition  of  such  gifts."— /&iU, 
Vol.  II,  p.  118. 

^ ''  No  one  has  expressly  said,  that  the  immovable  patrimony, 
given  without  the  assent  of  sons  and  the  rest,  is  not  a  valid 
gift."— JWi.,  p.  159. 

^^  The  gift  of  a  man's  whole  estate  is  valid,  for  it  is  made 
by  the  owner:  but  the  donor  commits  a  moral  office, 
because  he  observes  not  the  prohibition." — The  SmrUi'Sdra.'^ 
Ibid.,  p.  118.  , 

•Upon  the  ground  of  the  above  and  other  passages  many 
of  the  Pandits  who  flourished  about  the  latter  part  of  the 
eighteenth  century  declared  that  gift  or  other  disposition 
by  a  man  even  of  the  whole  of  his  ancestral  property, 
though  sinful  and  inmioral,  was  valid.  And  their  opinion 
was  acted  upon  by  the  then  dispensers  of  justice  who  at  tbe 
time  had  no  means  of  acting  independently  of  tbe  P0»<^i^ 
Thus  the  doctrine  of  ^factum  valet  quod  J^ri  non  <M^ 
which  had  been  already  introduced  by  JiMdiA- vAhaka  and  tbe 
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rest^  came  into  operation^  in  our  countryj  in  regard  to  aliena* 
tion  by  males,  of  any  description  of  property, — ancestral .  or 
self -acquired,  real  or  personal, — and  it  has  been  prevailing 
since.  So  now  the  settled  law  on  the  subject  in  question  is 
that,— 

715.    A  man,  without  the  consent  of  his  sons  and 
the  rest,  can  give,  sell  or  otherwise  dispose   of  any  ^y«»fl<<w. 
portion  or  even  the  whole  of  his  property  inherited 
or  acquired,  real  or  personal,  and  such  disposition, 
though  sinful  and  immoral,  will  hold  good. 

Vide  Precedents,  pages  863—903. 


Vyav(u(hd* 


A  Hindii's  Will  being  considered  '  a  gift  in  contemplation     HindtU' 
of  death  to  take  efEect  upon  the  death  of  the  testator  or  at  ^^^ 
a  future  time,  and  governed  by  the  general  rules  of  the  law 
of  gift,  it  was  determined  in  the  latter  end  of  the  last   cen- 
tury^ to  be  the  doctrine  of  the  Hindd  law  as  current  in 
the  Bengal  school,  that— 

7 16.  A  Hindii  governed  hy  the  law  of  the  Bengal 
school  may  leave  by  Will  his  sole  property,  or  his 
share  in  the  joint  and  undivided  estate,  real  or 
personal,  ancestral  or  acquired,  in  favor  of  any  exist- 
ing person  who  must  accept  the  bequest  immedi- 
ately, or  at  any  time  before  the  testator's  death,  or 
immediately  after  his  death, — or  in  favor  of  an 
intended  sentient  person  with  assurance  that  he 
is  or  would  be  in  existence,  actually    or    con- 


AnnotationB* 


715.  The  law  of  gifts  daring  life  is  of  the  Bimplest  character. 
J^s  to  ancestral  estate,  it  is  said  to  be  improper  that  it  should  be 
alienated  by  the  holder,  without  the  concurrence  of  those  who  are 
interested  in  the  succession,  but  by  the  law,  as  prevailing  in  Bengal 
at  least,  the  imf>ropriety  of  the  alienation  does  not  affect  the  legal 
character  of  the  act  (factum  valet),  and  it  has  long  been  recognized 
as  law  in  Bengal  that  the  legal  power  of  transfer  is  the  same  as  to 
all  property,  whether  ancestral  or  acquired. — Part  of  the  Privy 
Council  judgment  in  Tagore  v»  Tagore. — See  B.  L.  R,  Vol.  IX, 
page  377. 

•  See  an(e,  pagos  606—611. 
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structively,*  and  would  accept  the  foeqnest :  and 
the  legacy  or  gift  so  made  will  hold  good,  however 
rej^rehensible  it  may  be,  as  a  breach  of  an  injunc- 
tion or  precept. 

Vide  Precedents,  pages  863—909. 

Accordingly  the  Courts  of  jastice  a£Srmed  and  gave  effect 
to  the  Wills  made  by  the  Hindds  of  Bengal. 

Remarks.  The  first  Will  litigated  in  the  late  Supreme  Court  of 
Calcutta  was  that  of  Muddun  Mohun  Dutt,  a  respectable 
inhabitant  of  Calcutta.  He  had  four  sons  and  a  consider- 
able property,  ancestral  and  self-acquired.  Having  provided 
for  his  eldest  son  by  appointment  and  advanced  to  the  three 
younger  solis  in  his  life-time  the  means  of  their  establish- 

^  ment,  he  thought  it  proper  to  leave  the  whole  of  what  he 
possessed  to  the  two  younger  ones,  to  the  disherison  of  the 
two'elAer,  of  whom  the  second  disputed  the  Will  i  but  it  was 

'    established  on  reference  to  the  Pandits  of  the  Court.    Their 
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716.  As  to  gifts  by  way  of  Will,  whatever  donbta  may  have 
once  been*  entertained  by  learned  persons  as  to  the  existence  of  the 
testamentaiy  power,  those  doubts  have  been  repelled  by  a  course  of 
practice  in  itself  enough,  if  necessary,  to  establish  an  approved  usage, 
and  by  a  series  of  judicial  decisions  both  here  and  in  India,  proceed* 
ing  upon  the  gumption  that  gifts  by  Will  are  legally  binding,  and 
recognizing  the  validity  of  that  form  of  gift  as  part  and  parcel  of 
the  general  law.  The  introduction  of  gifts  by  Will  into  general 
use  has  followed  in  India,  as  it  has  done  in  other  countries,  the 
conveyance  of  property  inter  vivos : — Part  of  the  Privy  Council 
judgment  Tagore  versus  Tagore.  Vide  Suth.,  W.  fiep.,  Vol.  XVIU, 
page  359;    Or  9  B.  L.  R.,  377. 

The  aqalogous  law  in  this  case  is  to  be  found  in  that  applicable 
to  gifts,  and  even  if  Wills  were  not  universally  to  be  regarded 
in  all  respects  as  gifts  to  take  eflfect  upon  death,  they  are  generally 
to  be  regarded  as  to  the  property  which  they  can  transfer  and  the 
persons  to  whom  it  can  be  transferred. — Ibid, 

Their  Lordships,  for  the  reasons  already  stated,  are  of  opinion 
that  a  person  capable  of  taking  under  a  Will  must  be  such  a  person 
as  could  take  a  gift  inter  vivos,  and  must  either  in  fact,  or  in  con- 
templation of  law,*  be  in  existence  at  the  death  of  the  testator.— 
Ibid. 

•  Vide  PrecedenU,  pages  890,  891. 
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answers  were  short;  simply  affirming  tbe  validity  of  the 
instrument  according  to  the  Sinistra.  Sir  Bohert  Chambers 
and  Sir  William  Jones,  being  both  on  the  Bench  at  the  time^ 
concurred  in  this  determination.  This  case  was  decided 
about  the  year  11%^.— Vide  Stra.,  H.  L.,  Vol.  I,  (F.  E.), 
pp.  261,  262. 

The  next  two  Wills  (one  in  JBengali  and  the  other  in 
Persian), which  received  judicial  recognition  and  affirmation 
were  those  of  Bajah  Krishna-chan^dra  Boy,  zemindar  of 
Nuddea.  These  Wills  were  made  in  the  year  1781  and 
produced  before  the  Civil  Court  of  the  Zillah  in  August 
1789.  By  these  instruments  the  Bajah,  settled  the  whole 
zemindari  with  its  honors  on  his  eldest  son,  Shib-chandra 
Boy,  with  pecuniary  provision  for  the  three  younger  sons, 
and  for  the  adopted  children  of  the  two  other  (deceased)  sons, 
payable  out  of  the  proprietary  income  of  the  zemindari. 

In  August  1789,  Ishan-chandra  Boy,  one  of  the  younger 
sons  of  the  said  Bajah,  brought  a  suit  in  the  Zillah  Court 
of  Nuddea,  against  his  nephew  Ishwar-chandra  Boy^  for 
a  fourth  share  of  the  zemindari,  on  the  ground  that  by  the 
Hindu  law  of  inheritance,  each  of  the  sons  was  entitled 
to  a  portion ;  that  the  disposition  made  by  the  said  Bajah 
was  not  a  gift,  and  at  all  events  he  had  not  by  Hindd  law 
power  to  make  one.  Against  this  the  defendant  pleaded 
his  title  to  the  whole  estate  under  the  deed  in  his  father's 
favor ;  and  the  question  in  the  case  (independently  of  the 
point  as  to  whether  the  zemindari  was,  or  was  not,  subject 
to  division)  was  whether  the  zemindar  was  legally  em- 
powered, or  not^  to  make  the  gift  pleaded  by  the  defendant. 
Numerous  Pandits  of  different  parts  of  the  country  were  con- 
sulted, and  according  to  the  majority  of  their  opinions,  apart 
from  the  question  whether  the  zemindari  had  been  previously 
€xempt  from  division  or  not,  the  gift  made  by  the  zemindar 
settling  the  zemindari  on  his  eldest  son  with  a  provision 
for  the  younger  ones,  was  declared  legal. 

The  Judge  of  Nuddea  maintaining  the  validity  of  the 
gift,  and  of  the  title  derived  from  it,  decreed  the  whole 
zemindari  to  be  the  right  of  the  defendant,  subject  to  a 
pecuniary  provision  for  the  plaintifE. 

The  late  Sudder  Court  in  appeal  finding  that  the  zemindari 
of  Nuddea  has  never  been  divided,  and  that  the  plaintiff's 
cldim  was  contrary  both  to  law  and  usage  of  the  zemindari, 
dismissed  his  claim ;  and  the  Zillah  Judge  (directed  by  the 
said  Court)  awarded  to  him  a  further  sum  of  Sicca  Bs.  250 
per  month  to  be  paid  from  the  zemindari,  in  addition  to  the 
sum  of  Bs.  250  before  received  by  him,  upon  the  ^und 
that  tbe  former  was  inadequate  to  his  situation  $md  circum- 
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stances. — See  the  decision  which  is  passed  in  the  abore 
caJBe,  and  which  is  to  be  found  at  pages  337 — 841  of  this  part 
of  the  present  work. 

Although  it  was  manifest  on  the  face  of  the  decision  in 
question^  that  the  plaintiff's  claim  was  dismissed  not  upon 
the  Wills  set  up  therein  being  declared  legal  and  valid^  bat 
upon  the  usage  or  impartibilj^y  of  the  zemindari  itself^  yet 
the  decision  in  question  was  considered  to  have  finally  set^ 
the  law  on  the  point,  and  set  the  questions  regarding  simple 
gif  t«  and  those  by  way  of  Will  at  rest.  Accordingly  the 
Courts  of  justice  unscrupulously  went  on  upholding  and  giv- 
ing effect  to  Hindtis'  Wills^— as  well  as  deeds  of  gift  or 
other  descriptions  of  transfer,  and  no  one  ventured  to  ques- 
tion the  legsdity  of  the  same. 

In  the  meantime  the  Courts  of  justice  recetved  further 
support  from  the  pen  of  the  highest  European  authority 
on  matters  of  Hindd  law,  I  m^n  Mr.  Henry  Colebrooke, 
who,  in  reply  to  the  questions  sent  to  him  by  Sir  Thomas 
Strange,  expressed  his  opinions  on  the  subject  of  Hindds' 
gifts,  both  simple  and  testamentary,  and  their  power  ia 
make  such  dispositions,  ultimately  stating  the  then  prevalent 
doctrine  of  the  Hindfi  law  of  Bengal  Proper.  His  opinions 
are  as  follow  :— 

Colebrooke's     '^  After  much  consideration  of  the  question,  when  agitated 
opinion.  some  years  ago,  it  was  here  settled,  that  a  Will  (though  this 

disposal  of  property  be  unknown  to  the  law,  as  was  remaik- 
ed  by  Sir  William  Jones)  must  nevertheless  be  held  valid 
in  the  case  of  a  Hind6 ;  being  in  fact  a  gift  made  in 
contemplation  of  death,  which  the  Hindti  law,  it  it  do  not 
directly  sanction,  contains  at  least  nothing  to  prohibit. 
Considering  it  then  as  a  gift  to  take  effect  at  a  future  time, 
determinable  by  a  certain  event,  (decease  of  the  giver,)  I 
apprehend  it  must  be  governed  and  controlled  by  the 
general  rules  regarding  gSt."— Fid^  Strange's  Hindu  kw, 
Vol.  II,  page  431. 

Colebrooke's     Then  in  a  letter  written  a  few  days  after  the  above,  he 
opinion.         gave  an  ampler  exposition  of  the  law,  with  his  own  opinion 
on  the  subject,  which  runs  thus  :•— 

'*  When  writing  a  few  days  ago,  I  stated  that  I  thooght 
a  Hindfi's  Will  and  testament  must  be  governed  and  eon- 
trolled  by  the  general  rules  respecting  gifts.  It  will  hold 
good,  I  think,  for  the  same  things  for  which  a  gift  made  in 
his  life-time  would  do  so,  and  not  otherwise.  I  should  have 
added,  however,  that  his  legacies  to  his  family  most  be 
controlled  by  the  rules  regar^g  partition  made  m  his  lite* 

Digitized  by  VjOO* 


ON  GIFTS,   &0.  633 

•  • 

time  by  him,  as  father  of  the  family.  The  principle  I 
would  lay  down  is, — ^  that  a  man  cannot  confer  on  a  stranger, 
or  his  own  kin,  by  Will,  (which  I  consider  to  be  a  donation 
in  contemplation  of  decease,)  what  he  could  not  bestow  by 
deed  of  gift,  or  partition  of  patrimony/  The  utmost  that 
can  be  said,  is  that  he  may  do  that  by  testament  which  he 
could  have  done  by  partition  or  donation  between  living 
peir^ns.  This  is  allowing  all  the  force  that  can  be  given 
to  a  Will,  by  taking  it  as  a  gift,  in  regard  to  what 
the  testator  has  power  to  give  ;  and,  as  a  partition  of  inheri- 
tance, in  regard  to  what  he  can  distribute,  but  not  give 
away/' — Ibid.,  p.  435. 

''  Upon  the  principle  which  I  have  stated  a  Hindti  in  Colebrookt'i 
Bengal  may  leave  by  Will  all  his  own  acquisitions :  but  opinion, 
would  be  restricted,  if  he  have  sons  from  distributing  an- 
cestral property  according  to  his  mere  pleasure.  In  pro- 
vinces, in  which  the  authority  of  Mitdkshard  prevails,  a 
Hind6  is  restrained  from  giving  away  immovables  and  from 
making  any  other  partition  of  his  possessions  among  his  male 
descendants,  than  such  as  the  law  has  sanctioned.  Conse- 
quently, he  would  be  with*held  from  distributing  immovables 
in  a  mode  unauthorized  by  the  law,  but  may  bestow  movables 
of  which  the  law  permits  him  to  make  gifts  on  motives  of 
natural  afEection :  not,  however,  to  the  extent  of  his  whole 
propeity.''— /Aid.,  pp.  435,  436. 

'^  Xn  short,  if  there  be  no  sons,  or  male  descendant,  and  Colebrooka'g 
the  property  be  not  shared  by  a  co-heir,  the  whole  of  his  opinion' 
possessions,  being  his  separate  and  distinct  property,  may  be 
disposed  of  by  will,  as  he  pleases.  If  he  have  a  co-parcener, 
he  cannot  give  away  his  entire  share  of  the  joint  property ; 
nor  the  whole  of  his  possessions,  if  he  have  sona/^—Ibtd., 
p  436. 

These  are  the  true  expositions  of  the  law  and  ought  to  have  Remtrk. 
been  acted  upon  ;  but  it  was  too  late.  Numbers  of  Wills 
and  deeds  of  gift  relative  to  the  transfer  of  entire  (estates, 
movable  and  immovable,  acquired  and  ancestral,  had  already 
been  admitted  and  affirmed ;  and  thereby  the  doctrine  of 
'factum  valet  *  was  too  deeply  rooted  to  be  shaken,  so  much 
so,  that  Mr.  Colebrooke,  seeing  it  too  difficult  to  re-establish 
the  doctrine  laid  down  by  him,  at  length  wrote  a  letter  to 
Sir  Thomas  Strange  modifying  his  expositions  in  accordance 
with  the  prevalent  practice  and  the  decisions  already 
passed.  The  following  is  an  extract  of  the  letter  to  that 
effect  :— 

*^  Upon  reference  to  adjudged  cases,  and   upon    considera-    Colebrooke'i 
tion  of  the  inferences  to  be  (&awn  from  them,  and  principles  opinion. 

c-i 
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held  to  bare  been  settled  by  these  judgments,  I  find  occaAon 
to  correct  that  part  of  my  letter  on  the  subject  of  Wills  by 
Hind6s»  in  which  I  said  that  a  Hindd  in  Bengal  may  leate 
by  Will  all  his  own  acquisitions^  but  is  restricted  from 
distributing  ancestral  property  among  his  children,  accoiding 
to  his  own  pleasure.  It  is  true  that^  if  he  make  a  formsd 
partition  of  heritage,  he  is  subject  to  restrictions ;  and  no 
express  decision  has  weakened  the  strict  rule  of  law  on  this 
point.  But  a  deed  of  gift,  by  which  the  ancestral  property 
was  unequally  distributed,  [or  was  given  to  one  son  with 
a  very  inferior  provision  for  the  rest,]  has  been  held  valid 
by  a  solemn  decision  of  the  former  Court  of  Sudder  Dewany 
Adawlut ;  and  I  understand  that,  in  numerous  instances.  Wills 
of  Hindtis  disposing  of  the  ancestral  as  well  as  acquired 
property,  accofding  to  the  testators'  pleasure,  *have  beea 
allowed  by  the  Supreme  Court/' 

*'  It  appears  to  me  an  inconsistency,  that  a  liian  may  do 
that  by  gift  or  Will  which  he  may  not  do  by  a  formal  parti- 
tion ;  and  the  Hind6  legislators  might  have  saved  them- 
selves the  trouble  of  providing  rules  to  regulate  a  father's 
distribution,  if  the  whole  may  *be  evaded  by  the  easy 
expedient  of  calling  the  distribution  "  a  gift,''  instead  of  a 
partition.  But  since  the  point  is  here  a  settled  one,  what 
Colebrooke'b  I  wiid  on  the  subject  may  require  modification. — ^A  Hindi 
final  opinion,  in  Bengal  may  leave  by  Will,  or  bestow  by  deed  of  gift.  Ail 
poaaeeaums^  whether  inherited  or  acquired;  and  the  gift  or 
legacy,  whether  to  a  son  or  stranger,  will  hold,  however 
reprehensible  it  may  be,  as  a  breach  of  an  injunction  and 
precept/— J uh/  2'Znd  1812."— See  Strangers  Hindi  law, 
Vol.  II,  pp.  437, 438. 

Kemarkf.  In  1829,  Mr.  William  Macnaghten  faf terwards  Sir  Wil- 
liam Macnaghten,)  published  his  work  on  Hindu  law,  and 
therein  be.  agitated  the  question  regarding  a  Hindd's  power 
to  make  gifts,  &c.,  or  testamentary  disposition,  and  strongly 
protested  against  it,  asserting  that  no  such  power  is  granted 
him  by  his  law,  and  that  deeds  of  gifts,  testamentary  disposi- 
tions, or  other  tranfers  by  Hindus  are  illegal  and  therefore 
invalid.  He  refuted  the  opinions  delivered  by  Jagan-nItha 
and  KRipi-RiMA,  the  two  celebrated  HindA  Jurists,  in  the 
Nuddea  case,  and  made  several  other  remarks  against  the 
legality  of  the  dispositions  in  question.  His  remarks  against 
.  the  law  opinions  delivered  in  the  above  case  are  given  by 
way  of  foot  notes  under  the  decision  passed  therein.*  His 
other  remarks  to  the  above  effect  will  be  found  in  their 
proper  places. 


i  pages  887—341  of  this  part  of  the  present  work. 
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In  the^  third  case  which  was  o£  Rdm-ku'mdr  Ny&ya- 
hd(h(upati  against  Kriahna-kinkar  Tarka-hhiahan,  (de- 
cided on  the  24th  of  November  1812,)  and  in  which  it  was 
decided  that  the  gift  by  a  father  of  the  whole  of  the  ancestral 
estate  to  one  son  to  the  prejudice  of  the  rest  or  even  to  a 
stranger  is  a  valid  act  (although  an  immoral  one,)  according 
to  the  doctrine  received  in  Bengal.— See  Select  S.  D.  A. 
Reports,  Vol.  II,  p.  42,  (New  Ed.,  p.  52). 

Sir  William  Macnaghten  impeached  the  above  decision 
or  rather  the  law  opinion  according  to  which  the  decision 
was  passed,  by  saying, — "  To  refute  the  opinion  declared 
by  the  Pandits  on  that  occasion,  it  is  merely  necessary  to 
state  the  authorities  quoted  by  them,  which  would  have 
been  more  applicable  to  the  maintenance  of  the  opposite 
doctrine.  The  following  were  the  authorities  cited  in 
support  of  the  above  opinion.  \8t.  The  text  of  Vishnu, 
cited  in  the  Ddya-bhaga:  ^When  a  father  separates  his 
sons  from  himself,  his  Will  regulates  the  division  of  his 
own  acquired  wealth/  2nd.  A  quotation  also  from  the 
Ddya-bhdga :  '  The  father  has  ownership  in  gems,  pearls, 
and  other  movables,  though  inherited  from  the  grandfather, 
and  not  recovered  by  him,  just  as  in  his  own  acquisitions  ; 
and  has  power  to  distribute  them  unequally;  as  YAjna- 
VALKYA  intimates  :  *  The  father  is  master  of  the  gems,  pearls, 
and  corals,  and  of  all  (other  movable  property,)  but  neither 
the  father  nor  the  grandfather  is  so  of  the  whole  immovable 
estate.^  Since  the  grandfather  is  here  mentioned,  the  text 
must  relate  to  his  effects.  By  again  saying  'all^  after 
specifying  *  gems,  pearls,  &c.,'  it  is  shown,  that  the  father 
has  authority  to  make  a  gift  or  any  similar  disposition  of 
all  effects  other  than  land,  &c.,  but  not  of  immovables,  a 
corody,  and  chatties,  (i.  e.,  slaves);  since  here  also  it  is 
said,  *  the  whole  /  this  prohibition  forbids  the  gift  or  other 
alienation  of  the  whole,  because  (immovables  and  similar 
possessions  are)  means  of  supporting  the  family.  For,  the 
maintenance  of  the  family  is  an  indispensable  obligation ; 
as  Manu  positively  declares :  '  The  support  of  persons  who 
should  be  maintained,  is  the  approved  means  of  attaining 
heaven :  but  hell  is  the  man's  portion  if  they  suffer. 
Therefore  (let  a  master  of  a  family)  carefully  maintain 
them.'  The  prohibition  is  not  against  a  donation  or  other 
transfer  of  a  small  part  not  incompatible  with  the  support 
of  the  family :  for  the  insertion  of  the  word  'whole,'  would  be 
unmeaning  (if  the  gift  of  even  a  small  part  were  forbidden). 
The  text  of  YAjnavalkya,  cited  in  Prdydshohitta-viveka : 
'From  the  non-performance  of  acts  which  are  enjoined, 
from  the  commission  of  acts  which  are  declared  to  be  crimi« 
nal^  and  from  not  eiercising  a  control  over  the,  p^ssiona^ 
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mftn  incurs  punishment  in  the  next  world/  An  examination 
of  the  authorities  above  quoted,  as  given  by  the  law  ofiBk^n 
in  the  ease  in  question^  will  make  it  evident  that  they  are 
totally  insufficient  for  the  support  of  the  doctrine  to  which 
they  were  intended  to  apply/' — Macn.,  H.  L.,  VoL  I, 
pages  8^-19. 

His  other  remarks  to  the  above  effect  are  as  follow  :— 

'*  In  ancestral  real  property,  the  right  is  always  limited; 
und  the  sons,  grandsons^  and  great- gmndsons  of  the 
occupant,  supposing  them  to  be  free  from  those  defects, 
mental  or  corporeal,  which  are  held  to  defeat  the  right  of 
inheritance^  are  declared  to  possess  an  interest  in  such 
property  equal  to  that  of  the  occupant  himself ;  so  much 
so  that  he  is  not  at  liberty  to  alienate  it,  except  under  special 
and  urgent  circumstances,  or  to  assign  a  larger  share  of  it 
to  one  of  his  descendants  than  to  another.  With  respect 
to  personal  property  of  every  description,  whether  ancestral 
^r  acquired,  and  with  respect  to  real  property  acquired  or 
recovered  by  the  occupant,  he  is  at  liberty  to  make  any 
alienation  or  distribution  which  he  may  think  fit,  subject 
only  to  spiritual  responsibility.  The  property  of  the  father 
being  thus  restricted  in  respect  of  ancestral  real  property, 
and  Wills  and  testaments  being  wholly  unknown  to  the 
Hindii  law,  it  follows,  for  the  sake  of  consistency,  that  they 
must  be  wholly  inoperative,  and  that  their  provisions  must 
be  set  aside,  where  they  are  at  variance  with  the  law ;  other- 
wise a  person  would  be  competent  to  make  a  disposition  to 
take  effect  after  his  death,  to  which  he  could  not  have  given 
effect  during  his  life-time.  A  Will  is  nothing  more  or  less 
than  ^  the  legal  declaration  of  a  man's  intentions,  which 
he  wills  to  be  performed  after  his  death :'  but  willing  to 
do  that  which  the  law  has  prohibited,  cannot  be  held  to  be 
a  legal  declaration  of  a  man's  intentions.  There  may  be 
a  gift  in  contemplation  of  death,  but  a  Will,  in  the  sense 
in  which  it  is  understood  in  the  English  law,  is  wholly 
unknown  to  the  Hind6  system ;  and  such  gift  can  only  be 
held  valid  under  the  same  circumstances  as  those  under 
which  an  ordinary  gift  would  be  considered  vahd.  What 
may  not  be  done  inter  vivos,  may  not  be  done  by  Will.  Of 
this  description  is  the  unequal  distribution  of  ancestral  real 
property."— Macn.,  H.  L.,  Vol.  I,  pp.  2—4. 

"  In  the  case  of  Bhowdni-charan  Banerjea  v.  the  heirs  of 
Rdm-kdnt  5aner;«o  which  was  decided  by  the  Sudder  Dewa- 
ny  Adawlut  on  the  27th  of  December  1816,  the  question  as 
to  the  father's  power  was  thoroughly  investigate.  There 
being  a  difference  of  opinion  between  the  Pandits  attacked 
to  the  Sudder  Dewany  Adawlut^  the  following  question  ^^ 
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•proposed  to  the  Pandits  of  the  Supreme  Court,  Tdrd- 
jyrasdd  and  MHtyun-joy,  to  Ifara-hari,  Pandit  gf  the 
Calcutta  Provincial  Court,  and  Rdm-jot/,  a  Pandit  attached 
to  the  College  of  Fort  William  :  *'  A  person  whose  elder 
4Bon  is  alive,  makes  a  gift  to  his  younger,  of  all  his  property, 
movable  and  immovable,  ancestral  and  acquired.  Is  such  a 
gift  valid,  according  to  the  law  authorities  current  in  Bengal, 
or  not  ?  and  if  it  be  invalid,  is  it  to  be  set  aside  or  not  ?  ^' 

*'  The  following  answer/  under  the  signatures  of  the  four 
Pandits  above  mentioned,  was  received  to  this  reference : — 
/  If  a  father,  whose  elder  son  is  alive,  make  a  gift  to  bis 
younger  son  of  all  his  acquired  property,  movable  and  im- 
movable, and  of  all  the  ancestral  movable  property,  the 
gift  is  valid,  but  the  donor  acts  sinfully.  If  during  tbe 
life-time  of  an  elder  son,  he  make  a  gift  to  his  younger  of 
all  the  ancestral  immovable  property,  such  gift  is  not  valid. 
Hence,  if  it  have  been  made,  it  must  be  set  aside.  The 
learned  have  agreed  that  it  must  be  set  aside,  because  such 
a  gift  is  d.  fortiori  invalid ;  inasmuch  as  he  (the  father) 
cannot  even  make  an  unequal  distribution  among  his  sons 
of  ancestral  immovable  property,  as  he  is  not  master  of  all ; 
as  he  is  required  by  law,  even  against  his  own  will,  to  make 
a  distribution  among  his  sons  of  ancestral  property  not 
acquired  by  himself,  ( i.  e,,  not  recovered) ;  as  he  is  incom- 
petent to  distribute  Quch  property  among  his  sons  until  the 
mother's  courses  have  ceased,  lest  a  son  subsequently 
born  should  be  deprived  of  his  share ;  and  as,  while  he  has 
children  living,  he  has  no  authority  over  the  ancestral 
property/  '^ 

*'  I  have  given  the  above  opinion,  together  with  the  autho- 
rities cited  in  its  support,"^  at  full  length,  from  its  being 
apparently  the  most  satisfactory  doctrine  hitherto  recorded 
on  the  subject.  By  declaring  void  any  illegal  alienation 
of  the  ancestral  I'eal  property,  it  preserves  the  law  from 
the  imputation  of  being  a  dead  letter,  and  protects  the  son 
from  being  deprived,  by  the  caprice  of  the  father,  of  that 
in  which  the  law  has  repeatedly  and  expressedly  declared 
them  both  to  have  equal  ownership.  Upon  the  whole,  I 
conclude  that  text  of  DdyOr-hhaga  which  is  the  ground-work 
of  all  the  doubts  and  perplexity  that  have  been  raised  on 
this  question,  can  merely  be  held  to  confer  a  legal  power 
of  alienating  property,  where  such  power  is  not  expressly 
taken  away  by  some  other  text.  Thus  in  Bengal  a  man 
may  make   an  unequal  distribution   among  his  sons  of  his 


*  These  are  omitted  here  M  they  are  to  be  found  in  the  decinon  iteelt- 
See  wUt  pagea  72jf— 73(r. 
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personally  aoquired  property,  or  of  the  ancestral  movable 
property;  because,  though  it  has  been  en  joined  to  a  father 
not  to  distinguish  one  son  at  a  partition  made  in  his  life- 
time, nor  on  any  account  to  exclude  one  from  participation 
without  sufficient  cause,  yet,  as  it  has  been  declared  in 
another  place  that  the  father  is  master  of  all  movable  pro- 
perty and  of  his  own  acquisitions,  the  maxim  that  a  fact 
cannot  be  altered  by  an  hundred  texts  here  Itpplies  to  legalize 
a  disregard  of  the  injunction,  there  being  texts  declaring^ 
unlimited  discretion,  of  equal  authority  with  those  which 
condemn  the  practice.  In  other  parts  of  India,  where  the 
maxim  in  question  does  not  obtain,  the  injunction  applies 
in  its  full  force,  and  any  prohibited  alienation  would  be 
considered  illegal/'— Macn.,  H.  L.,  Vol.  I,  pp.  10 — 14. 

The  agitation  and  objections  thus  made  by  Sir  WiUiam 
Macnaghten  having  raised  a  doubt  in  the  mind  of  the  then 
learned  Judges  of  the  late  Supreme  Court,  as  to  the  legality 
of  the  doctrine  maintained,  and  the  principle  inculcated,  by 
them  in  their  decisions  upholding  Hindis'  Wills,  a  letter 
was  addressed  by  them  to  the  then  Judges  of  the  late 
Sudder  Dewany  Adawlut,  requesting  an  answer  to  the 
following  questions : — 

Ist. — Whether  according  to  the  doctrines  of  the  Sudder 
Dewany  Adawlut,  a  Hindli  who  has  sons,  can  sell,  or  give, 
or  pledge,  without  their  consent,  immovable  ancestral  pro- 
perty situated  in  the  province  of  Bengal  ? 

Zndly. — Whether  without  the  consent  of  the  sons,  he 
can  by  Will  prevent,  alter,  or  affect  in  any  way  their  succes*- 
sion  to  such  property  ? 

To  these  questions  the  following  letter  was  received  in 
reply  :— 

'*  We  have  the  honor  to  acknowledge  the  receipt  of  your 
letter,  requesting  our  opinion  as  to  the  doctrine  entertained 
by  the  Court  of  Sudder  Dewany  Adawlut  on  certain  points 
of  Hindfi  law.*' 

'^  Oh  mature  consideration  of  the  points  referred  to  us, 
we  are  unanimously  of  opinion,  that  the  only  doctrine  that 
can  be  held  by  the  Sudder  Dewany  Adawlut,  consistently 
with  the  decisions  of  the  Court  and  with  the  customs  and 
usages  of  the  people,  is,  that  a  Hind6,  who  has  sons,  can 
sell,  give,  or  pledge,  without  their  consent,  immovable  ances- 
tral property,  situate  in  the  province  of  Bengal ;  and  that 
without  the  consent  of  the  sons,  he  can,  by  Will^  prevent^ 
alter  or  affect  their  succession  to  such  property.'' 
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*^  Wo  beg  leavo  to  add^  with  reference  to  the  ease  adverted 
to  in  your  letter,  decided  in  1816,  that  we  do  not  consider 
the  opinions  of  the  Judges,  as  recorded  in  that  case>  to 
affect  or  contravene  the  principle  on  which  the  previous 
decisions  of  the  Court  were  founded/^^**-2nd  September, 
1881. 

(Sd.)     A.  Ross, 

C.  t.  Sbaly, 
R.  H.  Rattray, 
H.  Shakspbar, 

M.    H.  TORNBULL. 

See  Clarke^s  Notes  of  Decided  Cases. — pp.  104,  105. 

On  receipt  of  the  above  letter.  Grey,  C.  J.,  recorded  his 
judgment  as  follows  :— ^ 

''  We  have  before  us  a  most  important  document^  I  mean 
the  letter  signed  by  the  five  judges  of  the  Sudder  Dewany, 
in  reply  to  a  letter  addressed  to  thetn  by  the  judges  of 
this  Court,  requesting  a  statement  from  them  of  what  the 
decisions  o£  the  Sudder  Dewany  had  been  on  this  point 
of  Hind6  law.  It  is  impossible  to  say,  after  the  commu- 
nications we  have  received  from  the  judges  of  the  Sudder 
Dewany,  that  the  doctrine  on  this  point  laid  down  in 
Mr.  William  Macnagh ten's  book,  would  be  acted  upon  in 
that  Court  as  the  Hind6  law  of  Bengal;  but  it  is  un- 
doubtedly the  general  law  of  the  Hind6s,  but  in  Bengal 
a  different  usage  prevails.  This  in  no  degree  alters  the 
very  high  opinion  which  I  entertain  of  Mr.  Macnaghten's 
work ;  it  is  a  work  which  evinces  the  greatest  research  and 
soundest  judgment,  and  must  always  be  esteemed  as  a  very 
valuable  authority. 

Franks,  J.— Concurred  in  the  judgment  of  the  Chief 
Justice. 

Ryan,  J. — ^'  I  concur  in  the  judgment  of  the  Court. 
Surely  the  law  on  this  subject  ought  now  to  be  considered 
as  finally  set   at  rest.     The  decisions  of  this   Court  were 

•  On  this  occasion  Mr.  Henry  Shakspe&r,  the  fourth  Judge  of  the  said 
Court,  drew  up  a  minute  as  explanatory  of  his  yiew  of  the  law  :  in  the 
lattor  part  whereof  he  quoted  Colebrooke's  opinion  as  ccatained  in  the  last 
paragraph  of  his  letter  of  22nd  July  1812,  ante  p.  634,  and  thus  remarked, 
alluding  to  Sir  William  Macuaghten  :  "  Now  I  imagine  Mr.  Henry  Colebrooke 
to  be  the  highest  European  authority  on  matters  of  Hindti  law  ;  but  sup- 
posing others  to  be  equally  well  read,  no  one  can  be  placed  in  competition 
with  him  as  to  the  two  qualifications,— a  knowledge  of  the  law,  and  of  the 
practice  and  observances  of  this  Court,  in  which  he  Was  so  many  years  the 
Chief  Judge."--Clarke'8  Notes  of  Decided  CasM,  p.  111. 
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Qniform  from  the  time  of  its  establishment,  nntil  the 
publication  of  Mr.  Wm.  Macnaghten's  book ;  and  it  can 
be  a  matter  of  no  wonder  that  we  were  for  a  short  time 
misled  by  his  authority.  I  myself  was  the  first  to  fall 
into  the  error,  and  nonsuited  a  party  in  a  suit  in  ejectment, 
entirely  on  his  statement  of  the  Hindd  law,  but  on  farther 
consideration,  I  think  I  was  wrong.  Shortly  after  his  book 
bad  raised  these  doubts,  the  present  case  was  brought 
forward,  and  the  Court  have  had  the  advantage  of  an  able 
and  elaborate  argument  by  the  bar  on  both  sides  of  the 
question;  the  Judges  have  most  deliberately  considered 
the  matter ;  they  have,  examined  all  the  former  decisions 
of  this  Court,  and  they  have  the  unanimous  opinion  of  the 
five  judges  of  the  highest  native  Court  in  India.  It  is 
under  these  circumstances  that  the  Court  now  unanimouslj 
determine,  that  the  doubts,  which  they  did  entertain  in 
consequence  of  Mr.  Wm.  Macnaghten's  work,  no  tenger 
exist,  and  they  return  to  those  doctrines  which  have  nni- 
versally  prevailed  in  this  Court  since  its  establishment.  I 
therefore  hope  the  question  is  now  finally  settled.'' 

Grey.    T 
Franks.  V  Judges. 
Ryan.    J 

Clarke's  Notes  of  Decided  Cases,  pp.  115 — 118. 

In  addition  to  the  above,  it  is  to   be  remarked  that  by 
selecting,   approving  of,  and  publishing  as  precedents  in  the 
second  volume  of  his  work  on  Hind6  law   certain  admitted 
legal  opinions  which  supported  the  doctrine   maintained  by 
the  above  tribunals,    Sir   William  appears  to  have  contra- 
dicted his  own  opinion  against  the  legality  and   validity  of 
a   Hindd's  Will.     As   regards   the  learned  compiler's  asser- 
tion that — "  Wills  and  testaments  are  wholly   unknown  to 
the  Hindfi  law,"T— it  may  be  remarked  that  a  Will,  according 
to  his  own  definition,  is  nothing  more  or  less  than  the  legii 
declaration  of  a  man's    intentions,   which  he   wills  to  be 
performed  after  his  death,  while  a   Hindu's  Will  is  defined 
by  Mr.  H.  Colebrooke  to  be   in  fact  a  gift  in  contemplation 
of  death ;  and  in  both  the  senses,  it  is  comprehended  in  the 
passages  which  are  cited   as  authorities   for  the  Vi/avasthd 
No.  717,  and  which  as  well  as  the  following  text  of  NIbada 
give  unlimited  ^ower  to  a   Hindu   proprietor  to   dispose  of 
his   property  as  he  pleases.     "  Should  they  give  or  sell  their 
own  shares,  they  do  all  that  as   they  please,  for  they  are 
masters  of    their    own    wealth."      Besides,    Saf-KRisHNl 
TarkIlankAra,   who  is  one  of  the  paramount  authoritief 
with  the  Bengal  School*  appears  to  have,  by  the  subjoined 

•  See  the  Preface. 
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P^unagej  provided  in  a  manner  for  the  disposition  to  take 
place  aJPter  one's  death.  **  Bat  when  the  father,  for  the 
sake  of  obviating  disputes  among  his  sons,  determines 
their  respective  allotments,  continuing,  however,  the  exercise 
of  power  over  them,  that  is  not  partition :  for  his  property 
still  subsists,  since  there  has  been  no  relinquishment  of  it 
on  his  part.  Therefore,  the  use  of  the  term  partition,  in 
such  an  instance,  is  lax  and  indeterminable/'  (See  Dd,  bhd,. 
Sans.,  p.  17.) 

JAGAK-lffiTHA  said, — ''  In  the  case  of  a  gift  in  this  or 
other  form,  *  this  field  belonging  to  me  shall  belong  to  them 
after  my  death'  the  act  of  volition  which  constitutes  gift 
is  passed  at  that  very  time.  The  property  of  the  giver  is 
not  divested,  nor  is  it  vested  in  the  donee  until  after  the 
giver's  demise,"  and  then  added,—''  authors  admit  the  gpif  t 
of  a  fatnre  thingi'*     See  Precedents  page  886. 

Thus  testamentary  dispositions  being  included  in,  and 
intimated  by,  the  authorities  above  cited.  Will  is  not  wholly 
unknown  to  the  Hindu  law  as  affirmed  by  the  learned 
compiler. 

The  doubts  entertained  by  the  learned  Judges  of  the  (late) 
Suprei^e  Court  in  consequence  of  Sir  William  Macnaghten's 
writing    (as  above)   being  thus  dispelled,  the    Courts    in 
Bengal    unscrupulously    went   on   upholding    and    giving 
effect  to  Hindis'  Wills  without  even  testing  their  legality 
by  reference  to  the  law  of  gifts  by  which  they  were  to  be 
governed,   setting  aside   only  those  which  were  against  the 
rule  of  perpetuity,  until  the  year  1869,  when  a  suit  being 
brought  in  the   High  Court  of  Judicature  by  Gyanender 
Mohan  Tagore  in  regard  to  the  Will  of  his  father,  the 
late   Hon'ble  Prosunno  Kumar  Tagore,  to  obtain  certain 
declarations  and  relief,   the  Will  was  upheld  in  toto^  and 
the  suit  dismissed,  by  the  Court  in  its  original  jurisdiction ; 
but  on  appeal,  the   learned   Chief    Justice — that  eminent 
lawyer  and  sagacious   Judge,  Sir  Barnes  Peacock — seeing 
that  the  Will  in   question   was  drawn  not  in  conformity 
with  the  rules  of  gift  as  prescribed  by  Hindu  law,  according 
to  which  the  same  ought  to  have  been  made,  passed   a 
decision  setting  aside  those  parts  thereof  which  were  incon- 
sistent with  the  provisions  of  the  above  law. 

This  learned  and  elaborate  decision,  though  in  part  varied, 
was  affirmed  by  the  Privy  Council  mainly  upon  the  same 
principle  as  was  laid  down  by  the  High  Court  of  Judicature. 


•  Tide  CoUh.  Dig.,  Vol.  II  (CaL  Ed.)  p.  284. 
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Both  the  Tribunals  recognized  and  finaUy  confirmed  the 
testamentary  power  of  dispositions  by  Hindus  consistently 
with  the  genend  rules  of  Hindu  law  relating  to  gift  or  other 
transfer  of  property^  as  will  be  known  on  perusal  of  the 
passages  of  their  judgments  contained  at  pi^s  874 — 891  of 
the  Precedents.  Thus  it  must  be  said  that  the  question  re- 
garding the  power  of  a  Hindti  of  Bengal  to  dispose  of  his 
property  by  gift,  simple  or  testamentary,  or  in  any  other  wayj 
is  conclusively  set  at  rest. 

Between  the  i>as8ing  of  the  above  two  decisions  respec- 
tively dated  the  1st  of  September  1869  and  the  5th  of  July 
1872,  was  promulgated  the  Hind6  Wills  Act  (XXI  of  1870), 
notwithstanding  which  cases  regarding  Hindfis*  Wills  con- 
tinued to  be  decided  according  to  the  principles  laid  down  in 
the  above-mentioned  decisions  until  August  1881,  when  the 
case  of  '  Alanga-monjori  Dabee  v.  Sona-iuoiu  Dabee'  came 
on  to  be  tried  before  Mr.  Justice  Wilson,  one  of  the  Puisne 
Judges  of  the  High  Court,  and  His  Lordship,  for  reasons  stated 
in  his  decision,*  held  that  the  rule  of  construction  laid  down 
in  the  Tagore  case  does  not  apply  to  Wills  of  Hindus  made 
since  the  passing  of  Act  XXI  of  1870,  that  is,  the  Hindu 
Wills  Act,  and  accordingly  upheld  gift  to  unborn  persons 
under  the  provisions  of  that  Act,  and  that  Act  alone. 

*  Vide  Precedents  pages  892 — 898,  in  which  the  above  decision  is  giyen  is 
extento. 
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CHAPTER  m. 

ON  PRE-EMPTION,  RELIGIOUS  ENDOWMENTS,  INTEREST,  &o. 


SECTION  I. 

On  Pre-emption. 

The  right  of  pre-emption  (or  the  right  of  purchase  before 
others)^  is  thos  propounded  by  MahA-deva  or  Shiva.* 

''The  proprietor  of  an  immovable  property,  having  a 
neighbour  able  to  purchase  it,  is  not  at  Uberty  to  sell  such 
property  to  another.  Among  neighbours,  he  who  is  an 
agnate,  or  of  the  same  caste,  is  preferred.  In  default  of 
them  two,  a  friend :  (here)  the  will  of  the  seller  prevails. 
Even  if  the  price  of  the  immovable  property  be  settled 
by  another,  yet  if  a  neighbour,  desiring  to  purchase,  tender 
that  price,  he  becomes  the  purchaser,  and  not  the  other. 
If  the  neighbour  be  unable  to  pay  the  price,  or  give  con- 
sent to  the  sale,  then  the  householder,  (t.e.,  the  owner  of 
the  property)  is  at  liberty  to  sell  it  to  another.  O  Goddess  I 
if  immovable  property  be  sold  in  the  absence  of  the  neighbour, 
and  he  (the  neighbour)  pay  the  price  immediately  upon 
hearing  (of  it),  he  is  entitled  to  have  the  same.  If  (how- 
ever) the  purchaser  has  made  houses  and  gardens  thereupon,  or 
destroyed  them,  (then)  the  neighbour  is  not  entitled  to  have 
(such)   immovable  property  even  by  paying  the  price/' t — 

*  One  of  the  Gods  of   the  Hindti  Triad,  who  is  the  destroyer  of  the 
Uniyersa 
t  The  original  of  the  aboye  is  as  follows  : — 

^ti^  i?Trft  fkt^ji  w  me*'  iwwtrfwj  !!?•>»( 
^'  i^f^  wr^  ^im:  ^ftftw?  II  n^  > 
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Mahd-nirvdna  TarUra,  Chap.  XII,  verses  107 — 112  of  the 
Edition  (in  Sanskrit)  printed  in,  and  published  from,  the  Jdi 
Brdhma  Samdja. 

Remarks.'-^ 

Upon  the  authority  of  the  aboye,  as  well  as  aeoording 
to  the  local  usage  which  appears  to  have  been  founded  on 
ideas  taken  from  the  Mahomedan  law,  rather  than  from  the 
Hindti  law,  the  right  of  pre-emption  has  become  prevalent 
among  the  Hindis  of  the  Upper-provinces.^ 

But  as  respects  Bengal  Proper,  only  three  cases  of  ibis 
country  appear  to  have  been  decided  by  the  late  Sudder 
Dewany  Adawlut.  In  the  first  of  these,  the  question  for 
decision  was,  whether  among  the  holders  of  separate  shares 
of  a  hereditary  2emindary,  each,  according  to  the  Hindfi 
law,  may  sell  his  share  to  whomsoever  he  pleases,  or  whethe^r 
the  other  co-sharers  had  a  right  of  pre-emption.  One  of 
the  Pandits  of  the  above  Court  declared,  that  the  sale  was 
not  valid ;  the  other,  that  it  was  :  a  third  Pandit  was  then 
called  in,  who  supported  the  latter  opinion ;  but  none  of 
them  cited  any  authority  in  support  of  what  he  said.  ^  The 
Court  then  having  no  means  of  ascertaining  whose  opinion 
was  correct,  took  the  safest  course  of  following  the  opinion 
of  the  majority. 

The  second  case  came  on  to  be  tried  in  the  year  1820, 
that  is  28  years  after  the  first.f  The  Pandits  being  again 
consulted,  declared*-' that  the  gift  or  sale  of  a  portion 
pf  hereditary  property,  held  in  common  with  brothers  or 
other  sharers,  is  without  their  consent  irrevocably  valid, 
and  has  been  maintained  by  all  the  Bengal  writers,  ancient 
and  modern,  who  contend  for  the  partial  rights, X  ^^ 
which  is  to  be  inferred  the  validity  of  lands  acquired  by 
purchase,  without  the  consent  of  neighbours  or  joint  shwe- 
bolders ;  since  according  to  them,  nothing  more  than  the  in- 
fraction of  a  precept  is  incurred  by  a  person  through  the 
forbidden  sale  or  gift  of  his  joint  property." 

"The  prohibition/'  they  added,  ''in  the  Mahd-nirvdna 
Tantra,  of  sale  of  immovable  property  without  the  consent 
of  kinsmen,  friends  and  persons  of  the  same  caste,  being 
at  variance  with  the  above  doctrine,  is  not  approved  by  snj 
of  the  Bengal  writers ;  they  indeed  hold  that  a  thing  for- 
bidden, if  done,  cannot  be  cancelled.'' 

And  for  authority  of  the  above,  they  cited  the  well-known 
text  of  NArada— (vi2).  '*When  there  are  many  persons 

*  See  Vyawuih&-ckandrik6,  Vol  II,  Part  ii,  pp.  547—551. 
t  Tide  Ftvoedentn,  m^  9Qi^Q7.       .  ,  t  ^.anU,  pages  S$%  Sit 
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fipmiig  from  one  man,  who  haye  duties  apart,  and  transac- 
tions apart,  and  are  separate  in  business  and  character, 
if  they  be  not  accordant  in  affairs,  should  they  give  or 
sell  their  own  shares,  they  do  all  that  as  they  please,  for, 
sorelyj  they  are  masters  of  their  own  wealth/^ 

As  tlie  question  put  to  the  Pandits  hsLS  not  been  inserted 
in   the    report  of  the  case,  it  cannot  be  said  whether  or  not 
the  above  reply  of  theirs  is  a  proper  answer  to  the  question. 
Bat,  at  all  events,  it  is  quite  clear  that  it  is  irrelevant  to 
the   point  at  issue,  which  is,  '  whether  any  of  the  co-sharers 
of  a   joint  property  is  competent  to  sell  his  share  therein  to 
a  stranger  notwithstanding  another  co-sharer  tendered  the 
same    price   as   was  offered  by  the  stranger;  and  whether 
such  co-sharer  has  not  a  right  ta  enforce  his   claim  of  pre- 
emption ?'    The  answer  given  by  the  Pandits  does  not  say 
anything  in  regard  to  the  point  at  issue,   but  only  repeats 
the    long  established  doctrine  of  this    (Bengal)  school — a 
doctrine  founded  by   JiMi^TA-yiHANA  and  the  rest  on  the 
assumption  of  several,  though  unascertained,   right  in  each 
co-sharer  of  a  joint  property,  in  contradistinction  to    the 
doctrine  of  all  the  co-sharers  having  a  common  right  in 
every  part  of  the  joint  property — a  doctrine  maintained  by 
the  lavTyers  of  the  other  schools.* 

The  text  of  NIrada,  cited  by  them  as  authority,  does  not 
also  apply  to  the  above  point,  which  is  the  right  of  pre- 
emption, and  not  the  competency  of  a  co-sharer  to  sell  his 
share  in  the  joint  property  without  the  consent  of  his  co- 
sharer. 

The  passage  of  the  MaM-nirvdna  Tantra  above  quoted 
is  the  only  one  which  is  expressly  and  exactly  to  the  point, 
and  according  to  which  the  case  ought  to  have  been  decided. 

The  Pandits  without  quoting  the  passage  in  question, 
have  unscrupulously  said : — "  The  prohibition,  in  the  Mahd* 
nirvana  Tantra,  of  sale  of  immovable  property  without 
the  consent  of  kinsmen,  friends,  and  persons  of  the  same 
caste,  being  at  variance  with  the  above  doctrine,  is  not  ap- 
proved by  any  of  the  Bengal  writers/'  Had  they  reproduced 
the  said  passage  in  their  Vyavasthd,  and  had  the  same  been 
accurately  translated  into  English,  the  learned  Judges  could 
have  seen  and  judged  for  themselves,  and  would  not  have 
been  warranted  to  pass,  in  the  above  case,  such  a  decision  as 
they  h^ve  made. 

The  truth  is,  that  the  passage  in  question  does  not  at  all 

prohibit  a  co-sharer  from   selling  his   share   in  the  joint 

- 

f  See  MK^  pages  582»538» 
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estate  without  the  consent  of  his  co-sharer^  but,  on  the 
contrary,  admitting  and  recogniziDg  his  power  to  do  so, 
it  only  adds  that  '  when  he  is  to  sell  bis  share  in  the 
joint  property,  he  must  not  sell  it  to  a  stranger  in  caee 
his  co-parcener^  friend  or  neighbour  tender  the  same  price 
as  was  ofiEered  by  the  former/  Not  understanding  this 
nicety,  the  Pandits  have  made  a  great  blunder  in  coQclad- 
ing  that  the  prohibition  in  the  Mahd-nirvdna  Tantra  is  at 
variance  with  the  above  doctrine  {viz.,  that  of  a  co- 
sharer^s  competency  to  sell  his  undivided  share  of  the  joint 
estate  without  the  consent  of  his  co-sharer),  though  in  reality 
it  favors  the  above  doctrine  and  adds  thereto  the  salutary 
clause  as  above  mentioned.^ 

Then  as  to  their  saying—^'  The  prohibition  in  the  Mahd* 
nirvdna  Tantra  ♦  4e  4c  is  not  approved  by  any  of  the 
Bengal  writers,^' — ^it  is  quite  unfounded  and  erroneous.  In 
the  first  place,  the  above  prohibitory  doctrine  of  the  said 
Tantra  is  quite  distinct  from  the  doctrine  of  Jiici^TA-viHAKi 
and  other  Bengal  writers  recognizing  a  co-sharer's  compe- 
tency to  sell  his  share  of  the  joint  property  without  the 
consent  of  his  co-sharer;  secondly^  none  of  the  Bengal 
writers  has  said,  nor  could  they  venture  to  say,  a  single  word 
against  the  ordinances  of  the  Mahd'tiirvdna  Tantra,  which 
is  a  work  of  their  Ghreat  Divinity,  MahA-deva.  The  ordi- 
nances of  this  sacred  work  are  followed  by  the  Hindds  as 
next  to  those  of  the  vedas,  and  the  Tantra  is  (in  many 
respects)  substituted  for  any  of  the  vedaa  (at  least  in  Bengal 
and  Miihild),  The  rules  laid  down  in  the  said  Tantra  are 
therefore  not  only  superior  and  preferable  to  the  doctrines 
of  the  Ddya'bhdga'  and  other  law  books  of  the  Bengal 
writers,  but  also  to  the  institutes  of  our  holy  Legislators. 
So,  far  from  disapproving,  the  Bengal  writers  could  not 
but  revere  the  above  prohibitory  ordinance  as  being  the 
rule  laid  down  for  their  guidance  by  their  Great  Deity, 

MAHi-DKVA. 

Further,  some  of  the  holy  Legislators  have  laid  down :  ''K 
there  be  a  contradiction  between  a  ShrtUi  (Veda)  and  Smriti 
(Code  of  law),  the  former  is  to  be  followed  in  practice  in 
preference  to  the  latter ;  but  if  there  be  no  such  distinction, 
the  Smriti  should  be  acted  upon  by  the  virtuous  just  as  the 
Vedas.^^f  "  Should  there  be  a  contradiction  between  Shrut% 
and  Smriti,  the  former  must  be  followed  without  considera- 
tion of  any  matter.^'J  ^^  Wherever  contradictions  exist  be- 
tween Shruti,  Smriti  and  Purdna,  there  the  Shruti  is  pre- 
ferable ;  but  where  a  contradiction  exists  between  Smriti  and 

•  See  anUt  pages  643,  644. 
tJlniu.    See  the  FMfaoe*  .   t  ^hmthi/a-purdna,    SeeiW* 
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Pi0^na,  there  the  Smriti  is  held  in  preference/^*  '^  If  two 
texts  (of  sages)  differ^  reason  (or  that  which  it  best  supports) 
must  in  practice  prevail/'f  *'  A  decision  must  not  be  made 
solely  by  having  recourse  to  the  written  Codes,  since,  if  no 
decision'  were  made  according  to  the  reason  of  the  law 
(or  immemorial  usage),  there  might  be  a  failure  of  Jus- 
tice/^t  Now  the  Mahd-nirvdna  Tanira  being  held  equal  in 
sanctity  to  the  Vedaa,  its  ordinances  should  doubtless  over-ride 
even  those  of  the  sages  j  and,  as  such,  they  must  be  followed 
in  preference  to  the  doctrines  of  the  writers  of  the  Bengal 
school  as  well  as  of  those  of  the  other  schools. 

But  even  if  the  above  quoted  ordinance  of  the  Mahd- 
nirvdna  Tantra  be  not  considered  superior  to  the  rules  laid 
down  in  any  of  the  Institutes  of  the  sages  and  the  Digests 
of  their  laws,  still  it  should  have  been  followed  in  the  present 
instance^  partly  by  reason  of  its  being  the  only  express 
authority  on  the  subject  in  question,  and  partly  by  reason 
of  its  inculcating  a  doctrine  which  is  not  only  the  most 
reasonable  but  also  most  beneficial  and  conducive  to  the 
social  happiness  of  the  Hindis  in  general.  § 

Lastly,  as  to  the  Pandits'  saying  that — 'Hhey  (the 
Bengal  writers)  hold  that  a  thing  forbidden,  if  done,  cannot 
he  cancelled,  (that  is  ^\factum  valet  quod  fieri  non  debuit"), 
I  think  I  cannot  do  better  than  repeat  the  words  used 
by  Sir  William  Macnaghten  to  refute  the  doctrine  in 
question.  He  says :  '^  To  this  it  can  only  be  answered, 
that  the  motives  which  actuated  the  Pandits  in  their  exposi- 
tion of  the  law,  and  the  Judges  in  their  decision,  are 
avowedly  stated  on  conjecture  only,  and  that  if  such  motives 
are  allowed  to  operate,  there  must  be  an  end  of  all  law, 
the  maxim  of  *  factum  valef  superseding  every  doctrine, 
and  legalizing  every  act/^||  The  fact  is,  that  the  maxim 
in  question  was  introduced  by  the  author  of  the  Ddya-hhdga 
with  respect  to  a  co-sharer's  competency  to  make  a  gift  or  sale 
of  his  share  in  the  joint  estate ;  that  thereupon  the  Pandits 
who  flourished  about  the  latter  part  of  the  last  century,  declared 
that  a  gift  or  other  disposition  by  a  Qian  even  of  the  whole 


•  Vt/jba.    See  the  preface.  t  YXjuavalkta.    ^ee  Ibid. 

t  Vrihaspati.  See  Cofo6.  Dig.,  Vol.  II,  p.  128. 
§  Most  condudve  to  the  social  happiness  &c.]  Suppose,  for  instance, 
the  brother  of  an  orthodox  Br&hmana  turns  out  a  vidous  man  and  an 
enemy  to  his  brother,  and,  out  of  spite,  sells  his  share  in  the  family 
dwelling-house  to  a  Mahomedan,  or  Christian,  or  to  a  woman  of  the  town^ 
(as  nothing  could  chedc  him  from  so  doing,  the  law  of  pre-emption  not' 
being  in  force),  and  one  can  easify  imagine  what  would,  in  that  case,  be 
the  troubles  and  misery  of  the  poor  Brdhmana  and  his  family. 

li  Macn.  H.  L.,.Vol  I,  pp.  6,  7. 
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of  his  ancestral  property,  though  sinful  and  immoral^  was 
valid ;  and  that  their  opinion  was  followed  by  the  then 
dispensers  of  justice^  who  at  that  time  had  no  means  of 
acting  independently  of  the  PanditB,  and  thus  the  doctrine 
of  *  factum  valet*  came  into  operation  in  our  country  in 
regard  to  alienations  by  males  of  their  property,  but  not 
in  regard  to  pre-emption  or  any  other  subject  or  point  of  law 
(see  ante,  pages  626—629).  Nevertheless,  if  the  ahove 
doctrine  be  extended  to  the  right  of  pre-emption  which 
(as  already  shown,)  is  quite  distinct  from  sale,  and  other 
titles  of  our  law,  then,— as  is  justly  remarked  by  Sir 
William  Macnaghten, — there  must  be  an  end  to  all  law. 
Any  person  will  unscrupulously  commit  an  unlawful  act, 
and  the  same  will  be  rendered  valid  by  the  obnoxious 
maxim  of  *' factum  valet/' 

Sir  William  Macnaghten^  in  the  preface  to  his  work  on 
Mahomedan  Law,  cites  the  said  passage  of  the  MaM-nvrvam 
Ta$Unraf  and  entertaining  no  doubt  as  to  its  authenticily 
(and  none  could  doubt  the  authenticity  of  a  work  which  is 
sacred  to,  and  revered  by,  the  millions  of  Hindus*),  he 
simply  observes:  ''but  it  remains  to  be  decided  whether 
this  shall  be  held  to  be  the  practical  law  or  no.  The  Pandit 
with  whom  I  perused  the  passage  in  question  declared  that 
the  right  of  pre-emption  takes  effect  only  in  cases  where 
positive  injury  would  result  to  the  heighbour  by  the  sale  to 
a  stranger ;  and  from  the  tenor  of  the  last  sentence,  such 
would  indeed  seem  to  be  the  effect  against  which  the  pro- 
vision is  intended  to  guard.'' 

But  what  had  remained  to  be  decided  In  1824  (in  which 
year  the  learned  writer  had  made  the  above  remark)  was 
actually  decided  and  established  in  1830  by  the  late  Sudder 
Dewany  Adawlut  in  the  appeal  of  Omed  Boy  v.  Nukchhed 
Boy  conformably  to  the  said  passage  of  the  Mahd-nirvdna 
Tantra,  the  same  being  considered  to  be  the  practical 
law  of  pre-emption.  See  Sel.  S.  D.  A.  Bep.,  Vol.  V,  (New 
Ed.,)  pp.  85,  86,  and  also  Vt/avasthdnchandrikd,  Vol.  II| 
Part  ii,  pp.  549,  650. 

Since  that,  the  (late)  Sudder  Dewany  Adawlut  went  on 
admitting  the  right  of  pre-emption  among  the  Hindiis  of 
the  Upper  Provinces  but  denying  it  among  those  of  Bengal 
till  the  19th  of  February   1841,  when,  in  a  ease  instituted  J 

by  one  Gooroo-churn  Sircar  and  others  of  the  Sudgope  caste  | 

to  establish  their  right  of  pre-emption  in  certain  female  { 

, -—  J 

*  This  work  was  introduced  in  the  A'di  Brdhma  Samdf  by  so  high  an  f 

authority  as  Rajah  Rammohan  Roy,  and  it  Is  stiU  used  there  in  the  P^'  * 
formance  of  services  and  the  like.  I 
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apartments  contigaous  to  their  family  residence^  against  the 
purchase  by  a  decree-holder  of  the  j^a«8/  caste^  the  Court, 
for  the  first  time^  admitted  the  right  of  pre-emption  in 
Bengal  with  reference  to  the  rights,  feelings^  particular 
usages  and  institutions  of  the  Natives  of  the  country,  that  is, 
exaetly  accordiDg  to  the  opinion  expressed  by  Sir  W.  Macnagh- 
ten^s  Pandit,  and  recognised  by  that  gentleman.  (1  Sev. 
Case  27.)  But  ever  since  then,  unmindful  of  those  rights, 
feelings,  particular  usages  and  institutions  of  the  Natives 
of  Bengal,  and  regardless  of  the  express  ordinance  of  the 
Mdhi-nirvdna  Tantra,  notwithstanding  it  is  an  universal 
authority  for  all  the  provinces  of  India,  the  S  udder,  as  well 
as  the  other  Courts  of  Judicature,  have  continually  denied  the 
right  of  pre-emption  in  the  cases  of  Bengal  Proper,  though  by 
such  denial  more  mischief  has  been  caused  here  than  in  Upper 
India,  where  it  springs  only  from  a  single  source,  namely, 
vicinage  or  contiguity  of  property,  while  in  Bengal,  the  par- 
tial right  of  a  co-sharer  in  a  joint  property  having  been  re- 
cognized, and  he  being  allowed  by  his  law  to  sell  his  share 
without  the  consent  of  his  co-parceners,  such  mischief  arises 
from  a  double  source— Vicinage*  and  Co-parcenary, 

It  is,  therefore,  confidently  hoped  that  taking  into  their 
serious  consideration  how  much  mischief  is  occasioned  and 
how  much  injustice  done  to  the  people  of  Bengal  by  not 
recognizing  their  right  of  pre-emption,  the  dispensers  of 
justice  will  no  longer  refuse  to  grant  the  relief  sought  by 
them  on  the  assertion  of  such  right,  but  with  reference  to  their 
feelings,  social  rules,  particular  usaj^es  and  institutions, 
also  on  consideration  of  the  above  ordinance  of  the  Mahd* 
nvrvdna  Tantra  being  a  predominant  authority  with  the 
Bengal  school  as  well  as  with  the  other  schools,  and  also  on 
consideration  of  part  proprietors  of  landed  estates  having 
been  allowed  by  the  sale  law  to  purchase  the  shares  of  their 
defaulting  co-sharers  in  preference  to  strangers,  they  will  be 
pleased  to  re-admit  the  above  right  of  the  people  of  Bengal^ 
and  thereby  confer  a  great  boon  upon  millions  of  the  Hindd 
subjects  of  Her  Gracious  Majesty,  the  Empress  of  India. 

*  The  non-enforoement  o£  the  right  of  pre-emption  on  the  ground  of  vici- 
nage or  contig^ty  of  property  is  eminently  mischievous,  as  it  does  not  unfre- 
quently  happen  that  a  less  powerful  landowner,  harrassed  by  fre<iuent 
encroachments  and  incursions  of  his  more  powerful  and  covetotis  neigh- 
boor,  whom  nothing  shert  of  the- annexation  of  that  property  to  his  estate 
will  satisfy,  and  unable  himself  to  cope  with  him,  sells  his  property  not  to 
that  neighbour,  but  maliciously  to  some  one  else  who,  he  fancies,  will  be  a 
match  for  him,  and  thus  serious  quarrels,  affirays,  atid  litigations,  civil  and 
criminal,  ensue,  and  continue  until  one,  or  both,  of  them  are  ruined.  But 
these  evils  would  have  been  avoided  had  the  right  of  pre-emption  been 
feeognised,  as  in  tihat  case  a  co-proprietor  or  neighbour  maliciously  intend- 
ing to  alienate  his  share  or  property  would  be  compelled  to  sell  it  to  his 
co-sharer  or  neighbour,  and  thus  there  would  be  an  end  of  further  mis<^iiel 
and  loss. 
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SECTION  II. 

On  Beligious  Endowments. 

FyoMiOi.  717.  Property,  endowed  by  a  man  for  reli^ous 
purposes  or  dedicated  by  him  to  the  worship  or 
service  of  a  deity,  can  be  resumed  neither  by  him 
nor  by  his  heirs  and  the  rest,  nor  is  it  heritable  as 
a  private  property,  nor  divisible  among  the  co- 
heirs, nor  alienable  at  all,  except  under  necessity 
to  defray  the  expenses  required  for  the  support  of 
the  temple  or  institution. 

Vide  Precedents,  pages  211,  690—693,  910—917. 

Season.  Because  ceasing  to  belong  to  the  endower  it  then  became 
the  property  of  the  idol  or  institution  to  which  it  was 
dedicated  or  endowed.    Consequently, — 

y^yawuthi.  718.  The  man  so  dedicating  or  endowing  a 
property  can  no  longer  exercise  ownership  over  it, 
though  he  can  hold  the  management  thereof  for 
its  appropriate  object  in  his  own  hands  or  delegate 
it  to  another.  And  not  the  property,  but  its  man- 
agement, passes  by  inheritance  in  the  case  of  the 
endower  being  a  householder  {grihi),  and  by  usage, 
in  the  case  of  his  not  being  so. 

Vide  Precedents,  pages  298—821,  690—693,  910—917. 

Authority.  The  gift  so  made  or  its  apropriation  made  by  a  man  for 
religious  uses,  cannot  be  set  aside  by  his  son  and  the  rest 
The  giver  is  competent  to  take  care  of  the  wealth  or  property 
endowed  for  pious  purposes.  He  can  no  longer  resume  ii 
because  Dharma*  is  the  then  master  or  owner  of  such 
property.      Let  the  owner  himself  or    bis    representative; 


Annotations. 


717y  718.  It  may  be  added  here,  that  lands  endowed  for  rel^ooB 
parpoeea  are  not  heritable  at  all  as  a  private  property,  thoogh  the 
management  of  them  for  their  appropriate  object  passes  by  inherit- 
ance, subject  to  usage,  as  in  the  case  of  many  of  theieligioos 
establishments  in  Bengal— iS^ra.  H.  L.,  Vol.  II,  p.  161. 

•  Virtue  ;  virtue  personified,  bom  from  the  right  breast  of  Brakmi,  ^ 
first  deity  of  the  Hindti  triad,  akd  ^e  operative  creator  of  the  world. 
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O  Goddess  I  appropriate  to  pious  purposes  the  corpus  (of  a 
property,)  or  its  income  according  as  it  may  have  been  re- 
solved.*— Mahd-nirvdna-tantra,  Sect.  12,  verses  92 — 94. 

He  who  seizes  the  subsistence  of  the   Gods   and  priests,  Authority, 
whether   given  by   himself  or   another,  is   bom  a   reptile 
in  ordure  for  a  million  of  million  years. — SHmad-bhdgavata, 
Sec.  xi. 


SECTION  III. 

On  interest,  &c. 
On  this  subject  it  is  ordained  by-- 

KAtyItana  r—Stipulated  interest  [kdrita]  is  that  wliich 
has  been  especially  [and  freely]  promised  by  the  debtor,  in 
a  time  of  extreme  distress,  above  the  allowed  rate. 
When  any  one  pays  interest  from  time  to  time,  it  is  record- 
ed as  shikhd-vriddhi,  or  hair-interest. — Though  a  lent  loan 
be  made  [expressly]  without  interest  [uddhdra],  yet,  if  the 
debtor  pay  not  the  sum  lent  after  demand,  but  (fraudulently) 
go  to  another  country,  that  sum  shall  carry  interest  after 
a  lapse  of  three  months.  A  debtor,  who  even  residing  in 
his  own  country,  pays  not  [the  debt,]  after  more  demands 
than  one,  shall  be  forced,  however  unwilling,  to  pay  interest 
on  it,  though  not  stipulated  [after  the  lapse  of  one  year]  .^ 
What  has  been  amicably  lent  for  use  shall  bear  no  interest 
until  it  be  demanded  back,  but  if,  on  demand,  it  be  not 
restored,  it  shall  bear  interest  [on  its  true  value],  at  the 
rate  of  five  in  the  hundred. — Should  a  man  having  bought , 
a  marketable  commodity,  [fraudulently]  go  to  another 
country,  without  paying  the  price  of  it,  that  price  shall 
bear  interest  after  three  seas(fcs  [or  six  months]. — [Even] 
without  a  journey  [to  a  foreign  country],  a  deposit,  the 
balance  of  interest,  a  commodity  sold,  and  the  price  of  a 
commodity  purchased,  not  being  paid  [or  delivered]  after 
demand,  shall  bear  interest  at  the  rate  of  five  in  the  hundred 

*  The  paasage  (in  original),  of  which  the  above  is  a  translation,  is  as 
folloks  :— 

u^i^  fwRf  ^  ^  ^niWT^TO^  I 

iwiira^Tn'ipwf  ^^w  ^J  W5 II  £^  II 
wi  ^  ^ctjiOiPirvt^NilS^  ftfiRit^f^t  II  g;8  II 
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[if  the  debtor  be  a  Shudrd] . — He  who  haviog  received  a 
■chattel  lent  for  use^  goes  to  a  foreign  country  without  res- 
toring  it,  must  pay  interest,  according  to  the  value  of  it, 
after  one  year.* — Vyav.  May^i.^  Chap.  V,  Sect,  i,  §  2— 4p. 

NIrada: — There  shall  be  no  interest^  without  a  special 
agreement  on  valuable  things  lent  through  friendship  [for 
use,  not  for  consumption]  \  but  even  without  agreement, 
property  so  lent,  bears  interest  after  half-a-year. — A  com- 
modity, the  price  [of  a  commodity],  wages,  a  deposit,  and 
[the  like],  a  fine  [to  the  ting],  a  thing  clandestinely  taken 
[without  a  design  to  steal  it],  a  thing  idly  promised,  and  a 
stake  played  for,  carry  no  interest  [before  demand],  without 
a  special  agreement  (a)-- J&uJ.,  §  4,  5. 

(a)  Without  a  special  agreementf  not  positively  deolarei— 
Ibid.,  §  5. 

Vishnu  :— In  all  the  classes,  if  a  person  borrow  money  un- 
der  agreement,  as  '  I  will  repay  it  to-morrow/  but  should  for 
his  own  profit  not  pay  it,  the  lender  shall  receive  interest 
from  after  [the  term  fixed]. — Ibid.,  §  4. 

YijNAVALKYA: — Property  lent,  which  the  creditor  wiD 
not  receive  back  when  tendered,  must  be  deposited  with  a 
third  person,  and  bear  no  interest  afterwards.-^i6u2.,  §  5. 

Manu  : — If  he  take  a  beneficial  pledge,  or  a  pledge  to 
he  used  for  his  profit^  he  must  have  no  other  interest  on 
the  loan  ;  nor,  after  a  great  length  of  time,  or  when  tk 
profits  have  amouniea  to  the  debt,  can  he  give  or  sell  sach 
a  pledge,  though  he  may  assign  it  in  pledge  to  another.— 
A  pledge  to  be  kept  only,  must  not  be  used  by  force,  thd  is, 
against  consent :  the  pawnee  so  using  it  must  give  up  his 
whole  interest,  or  must  satisfy  the  pawner,  if  it  be  spoiled 
or  worn  out,  by  paying  him  the  original  price  of  it;  other- 
wise, he  commits  a  theft  of  the  pawn. — Neither  a  pledge 
vfithoict  limit,  nor  a  deposit,  is  lost  to  the  owner  by  lapse  of 
time:  they  are  both  recoverable,  though  they  have  long 
remained  with  the  bailee. — Let  no  lender  for  a  month, 
or  for  two  or  three  months,  at  a  certain  interest,  receive 
erjbch  interest  beyond  the  year ;  nor  any  interest,  which  is 
unapproved ;  nor  interest  upon  interest  by  prevums  agree' 
ment^  nor  monthly  interest  exceeding  in  time  the  amount 
of  the  principal,t  nor  interest  exacted  from  a  debtor  as  the 
price  of  the  risk,  when  there  is  no  public  danger  or  dw- 
tresa ;  nor  immoderate  profits  from  a  pledge  to  be  used  by 

•  Tide  Cold).  Dig.,  (CaL  Ed.),  Vol.  I,  pp.  1—49. 
t  Fuis  FtaosdenUs  pp.  m— 919* 
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way  of  interest.— He,  who  cannot  pay  the  debt  at  the  fixed 
time,  and  wishes  to  renew  the  contract,  may  renew  it  in 
writing,  toith  the  creditor's  assent,  if  he  pay  all  the  interest 
then  due. — But,  if,  by  some  unavoidable  accident,  he  ^annot 
pay  the  whole  interest,  he  may  insert  as  principal  in  the 
renewed  contract  so  much  of  the  interest  accrued  as  he 
ought  to  pay.— Chapter  VIII,  Vachanas  or  verses,  148— 
145,  158—155. 

The  Rates  of  Interest  are  thus  propounded  by — 

VyIsa  : — Monthly  interest  is  declared  to  be  an  eightieth 
part  of  the  principal,  if  a  pledge  be  given ;  a  sixtieth  part 
is  to  be  paid,  if  there  be  [only]  a  surety ;  and  if  there  be 
neither  pledge  nor  surety,  two  in  the  hundred  [may  be  taken 
from  a  debtor  of  the  sacerdotal  class].* 

YijNAVALKTA : — An  eightieth  part  of  [of  the  principal] 
is  the  monthly  interest,  when  a  pledge  has  been  delivered ; 
otherwise  it  may  be,  in  the  direct  order  of  the  classes,  two, 
three,  four,  or  five  in  the  hundred. — All  borrowers,  who 
travel  through  vast  forests,  may  pay  ten,  and  such  as  tra- 
verse the  ocean,  twenty  in  the  hundi^.* 

They  must  pay  it  as  shown  by  the  last  hcdf  of  the 
couplet:— "To  lenders  of  all  classes  [according  to  circum- 
stances] ;  or  whatever  interest  has  been  stipulated  by  them 
[as  the  price  of  the  risk  to  the  lender].'^* 

ViSBNU : — But  a  creditor  may  receive  interest  at  due  rates 
from  his  debtor,  or  may  take  from  him,  in  the  direct  order 
of  all  the  classes,  two,  three,  four,  or  five  in  the  hundred 
by  the  month,  t — Vivdda-bhangdmava. 

GoXJTAMA : — ^The  legal  interest  for  twenty  palas  (d),  is 
five  mdshas  (6)  a  month.f — Ibid. 

Vashishtha: — Hear  the  interest  for  a  money-lender 
declared  by  the  words  of  Vashishtha  :  Five  mdshas  (6), 
or  one  suvama  (c),  for  twenty  palas  {d),  or  eighty  suvamas, 
he  may  claim  and  should  receive  each  month :%  thus  the  law 
is  not  violated.t — Ibid. 

(b)  ^^MdsJioiP—^  weight  equal  to  5,  8  or  10  Raiis  (or  seeds 
of  the  ^6^  precatorius) ;  the  weight  in  common  use  is  about 
seventeen  grains  Troy. 

•  Vyav,  Mayit.,  Chap.  V,  Sect,  i,  §  8. 
+  Vide  Coleb.,  Dig.,  Vol.  I,  (Cal.  Ed.),  pp.  80-46. 
t  MAiirn,  after  saying  ''  a  lender  of  money  may  take  the  interest  allowed 
by  Vashishtha,"  adds,  "eightieth  part  of  a  hundred."  Since  it  is  thence 
hiferred,  that  Vashishtha  hM  propounded  the  rate  of  an  eightieth  part, 
his  text  must  be  so  explained,  as  to  state  an  eightieth  part.— (7o2tf&.  Dig., 
Vol  I,  (Cal.  Ed.},  p.  31, 
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(e)  "  Suvartia" — a  weight  equal  to  sixteen  mdthai. 

(d)  '*  Pala** — a  weight   equal  to  four  Suvarnas  or  EarAai, 
which  last  is  also  a  weight  equal  to  sixteen  mdshas. 

Manu  : — A  lender  of  money  may  take,  in  addition  to 
his  capital,  the  interest  allowed  by  Vashishtha,  that  is,  an 
eightieth  part  of  a  hundred,  or  one  and  a  quarter ,  by  the 
month,  if  he  have  a  ^pledge  ;— or,  if  he  have  no  pledge,  he 
may  take  two  in  the  hundred  hy  the  months  remembering 
the  duty  of  good  men :  for,  by  thtta  taking  two  in  the 
hundred,  he  becomes  not  a  sinner  for  gain. — He  may 
thus  take,  in  proportion  to  the  risk,  and  in  the  direct  order 
of  the  classes,  two  in  the  hundred  from  a  priest,  three 
from  a  soldier,  four  from  a  merchant,  and  five  from  a 
mechanic  or  servile  man,  but  never  more,  as  interest  by  the 
month. — Interest  on  money  received  at  once,  not  month  hy 
month,  or  day  by  day,  as  it  ought,  must  never  be  more  than 
enough  to  double  the  debt,  that  is,  more  titan  the  amount  of 
the  principal  paid  at  the  same  time  '^  on  grain,  on  fruit, 
on  wool,  on  hair,  on  beasts  of  burden,  lent  to  he  paid  in  the 
sanie  kind  of  equal  vaUie,  it  must  not  be  more  than 
enough  to  make  the  debt  quintuple. — Stipulated  interest 
beyond  the  legal  rate,  and  different  from  the  preceding 
rule,  is  invalid ;  and  the  wise  call  it  an  usurious  way  of 
lending :  the  lender  is  entitled  at  most  to  five  in  the 
hundred. — "  He,  who  cannot  pay  the  debt  at  the  fixed  time, 
and  wishes  to  renew  the  contract,  may  renew  it  in  writing, 
vnih  the  creditor's  assent,  if  he  pay  all  the  interest  then 
due.  But  if,  by  some  unavoidable  accident,  he  cannot  pay  the 
whole  interest,  he  may  insert  as  principal  in  the  renewed 
coutract  so  much  of  the  interest  accrued  as  he  ought  tq 
pay.  Whatever  interest,  or  price  of  the  risk,  shall  he 
settled  between  the  parties,  by  men  well  acquainted  with 
sea- voyages  or  journies  by  land,  with  times  and  with  places, 
such  interest  shall  have  legal  force/* — Chapter  VHI, 
Vachanas  or  Verses  140—142,  151,  154,  155,  157. 

According  to  KuluJka-Bhatta,  Chandeshwara,  Bhava- 
DBVA,  VAcHASPATi,  MiSEA,  and  others,  an  eightieth  part 
of  the  principal  is  the  monthly  interest,  when  a  pledge  is 
delivered,  but  two  in  the  hundred,  if  there  be  i»  pledge.f 
Vivada-bhangdmava. 

NiRADA  : — '^  Of  interest  on  loans,  this  is  the  universal 
(e)    [and  highest  rule] ;  but  the  rate  customary  in  the 


•  Fufe  Preoedentg,  pp.  917— 919. 
t  CoUb.  Dig.,  Vol  I,  (Ca  Ed.),  p.  44. 
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country  where  the  debt  was  contracted,  may  be  different.'*— 
Vyav.  MayHii.,  Chap.  V,  Sect,  i,  §  7. 

(t)  *  UmvenaT — everywhere  current ;  and  this  relates  only 
to  a  debt  doubled,  or  more  than  doubled,  by  interest,  by  the 
first  transaction ;  for,  if  at  a  different  time  a  fresh  speculation 
be  entered  into,  with  a  different  person,  or  even  with  the  same, 
under  a  chance  of  profit  or  loss,  in  such  case,  even  higher  inter- 
est may  accrue.  So  also  Manu  : — '*  Interest  on  money  received, 
at  once,  [not  month  by  month,  or  day  by,  day,  as  it  ought,]  must 
never  be  more  than  enough  to  double  the  debt,  [that  is,  more 
than  the  amount,  of  the  principal  paid  at  the  same  time].  But 
in  any  one  case  where  it  is  realized  [by  degrees],  or  at  various 
times  also,  more  than  this  legal  or  allowable  interest  may  tfe 
levied,  according  to  YuNiNBSWAB^  and  other  authorities.*— 
Ihid. 


SECTION  IV. 

Remauks  on  Pabticulab  Contbacts. 

As  a  contract  made  by  an  outcast  or  degraded  is  void,  so 
also  are  the  contracts  made  by  those  who  have  quitted  the 
order  of  a  householder,  or  are  otherwise  civilly  dead.* 

Although  a  text  declares  '  v^ealth  common  to  the  married 
pair'  (3  Dig.,  488),  yet  it  is  ^  general  rule  that  the  husband 
alone  has  power  to  make  contracts  of  such  property,  cover- 
ture incapacitating  a  woman  from  all  contracts  in  respect  of 
property  not  exclusively  her  owrf,  but  those  contracts  are 
valid  and  binding  which  are  made  by  wives,  the  livelihood 
of  whose  husbands  chiefly  depends  on  their  labour;  so  also 
are  those  made  for  the  support  of  the  family,  during  the  ^ 
absence  or  disability,  mental  or  corporeal,  of  the  husband.f 

Among  persons  who  are  competent  to  make  a  contract 
the  maxim  of  *  caveat  emptor'  applies.  Thus  NAbada 
ordains:  ''A  buyer  ought  at  first  himself  to  inspect  the 
commodity,  and  ascertain  what  is  good  and  bad  in  it ;  and 
what  after  such  inspection  he  has  agreed  to  buy,  he  shall 
not  return  to  the  seller,  unless  it  Iiaa  a  concealed  blemish.i 

A  gift  may  be  revoked  if  made  under  a  mistake ;  and  by 
analogy  to  this  rule,  every  contract  is  vitiated  by  error,  t 

*  Vide  CoUb^  on  Oblig.,  uid  CoDt,  p.  80. 

t  See  fit,  unfit  and  void  gifts ;  CoUb.  Obi.  and  Cont  Book  2,  Gh.  VII, 
i  102  ;  and  Macn.  H.  L.,  Vol.  I,  pp.  122,  128. 

X  KiTrijiMA  and  NIbada  cited  in  2  Dig.,  828,  825.  See  Macn.  H.  L., 
VoLI,p.l24. 
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Any  species  of  duress  vitiates  a  contract. 

Thus  Manu  : — ^What  is  given  by  force  to  a  man  who 
cannot  accept  it  legally^  what  is  by  force  enjoyed^  by 
force  caused  to  be  written,  and  all  other  things  done  by 
force  or  against  free  conBent,  Maku  has  pronounced  void.^ 
Chap.  Vlli,  V.  168. 

Jagan-nItha^  commenting  on  the  text  of  NIbada,  to  the 
effect  that  what  a  man  does  while  disturbed  from  his  natand 
state  of  mind^  is  void,  observes :  '^  In  cases  of  fear  and  com- 
pulsion^ the  man  is  not  guided  solely  by  his  own  will^  but 
solely  by  the  will  of  another.  If  he^  terrified  by  another, 
give  his  whole  estate  to  any  person  for  relieving  him  from 
apprehension^  his  mind  is  not  in  its  natural  state  ;  but  after 
recovering  tranquillity,  if  he  give  anything  in  the  form  of 
recompense^  the  donation  is  valid.'' (1) 

Any  fraudulent  practice  vitiates  a  contract:  and  in  a 
contmct  of  sale,  if  the  vendor,  having  shown  a  specimen 
of  property  free  from  blemish  deliver  blemished  property, 
the  vendee  may  return  it  at  any  time,  and  the  vendor  is 
liable  to  pay  a  fine  and  damages  on  account  of  his  dis- 
honesty.'^   See  ante  pp.  617,  618. 

It  is  a  general  principle  of  Hindd  law  that  the  head  of  a 
family  is  answerable  for  necessaries  supplied  for  the  indis- 
pensable use  of  it,  and  for  the  subsistence  of  the  persons 
whom  he  is  bound  to  maintain,  whether  it  be  bis  wife,  his 
parent,  his  child,  his  slave,  his  servant,  his  pupil,  or  his 
apprentice,  to  whom  the  necessaries  are  furnished,  and  goods 
indispensably  requisite,  are  delivered.'^ 

In  recapitulating  the  causes  of  incapacity,  TIjnavaleta 
observes :  *'  A  contract  made  by  a  person  intoxicated,  in- 
sane, diseased,  grievously  disordered,  or  disabled,  by  an  in- 
fant, or  a  man  agitated  by  fear  or  the  like,  or  (in  the  name 
of  another)  by  a  person  without  authority,  is  utterly  null.'' 


Annotatlona. 
(1)  This  corresponds  with  what  has  been  stated  by  Mr.  Cole- 
brooke  in  his  Treatise  on  Obligations  and  Contracts  (Ch.  VI,  §  101), 
that  though  by  the  Hindi!  law  things  done  by  force  are  pronotmoed 
null,  yet  in  fact  they  are,  in  every  system  of  jurisprudence,  voidabU 
rather  than  void;  as  they  are  susceptible  of  confirmation  by  assent 
subsequent,  whether  express  or  tacit. 

«  See  atUe,  pp.  184—186,  and  CoUb.  ObL  and  Cont  Book  ii,  §  49.  See  •!» 
Maon.  H.  L.,  pp.  124—126. 
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The  above  passage  is  thus  commented  upon  by  Jagan- 
nAtha  : — **  Singly  the  gift  of  wages  by  a  man  possessing 
his  senses,  is  valid  ;  joined  with  madness  or  the  like,  the 
intentional  payment  of  wages  during  a  lucid  interval  may 
also  be  valid ;  but  singly  a  gift  by  a  man  affected  by  insani- 
ty or  the  like,  is  void/^  From  this  comment  the  principle 
may  be  deduced,  that,  the  act  of  a  lunatic  may  be  effectual 
if  the  contract  be  onerous  and  the  agreement  rational,  on 
the  presumption  of  the  act  having  been  done  during  a  lucid 
interval ;  but  that,  where  it  may  be  prejudicial  to  him  and 
unattended  with  any  benefit,  it  should  be  held  to  be  ipso 
facto  void.     See  Macn.  H.  L.,  Vol.  I,  pp.  125,  126. 

So  also  the  validity  of  a  deed  executed  by  a  man  in  his 
last  illness  should  be  upheld,  if  it  be  proved  that  he  was  of 
sound  mind  at  the  time  of  its  execution :  but  otherwise,  if 
it  appear  that  his  mind  was  not  in  its  natural  state."*^ 

HindA  gifts  are  not  •binding  on  representatives  :  and  in 
a  case  where  a  person  contracted  to  pay  to  another  a  sum  of 
money  in  consideration  of  that  person^s  giving  his  daughter 
in  marriage  to  the  son  of  the  contracting  party,  it  was  held 
that  the  contract  was  not  binding  after  his  death ;  the  law 
not  permitting  money  to  be  given  for  a  bride,  and  the 
consideration  consequently  not  being  a  legal  one ;  and  it 
should  be  observed,  that,  in  all  such  cases  the  turpitude  is 
considered  to  be  on  the  side  of  the  receiver,  the  giver  not 
being  deemed  to  have  seriously  intended  to  give.f 

It  would  be  superfluous  to  enter  into  further  disquisition 
relative  to  the  law  of  contract,  bailments,  or  other  matters 
connected  with  judicial  proceedings,  as  at  present  Hind<i  law 
on  those  subjects  are  rarely  applied  in  practice. 


SECTION  V. 

On  Emigrating  Families. 

719.  A  family,  migrating  from  one  country  to  Vynvasm. 
another,  is  entitled  to  the  benefit  of  the  law  of  the 
former  country,  provided  it  have  uniformly  ob- 
served the  customary  ceremonies,  and  the  religious 
rites  ordained  by  the  law,  of  such  country  ; — other- 
wise, it  must  be  governed  by  the  laws  of  the  latter 
country. 

Firfe  Precedents,  pages  926— 933. 

•   ride  Precedents,  pp.  848,  849,  850. 
t  See  Macn.  H.  L.,  VoL  I,  p.  128. 


Digitized  by 


Google 


858  VTAVASTHi-DARPANA 

Tif(m9i\&.  720.  It  bas,  moreover,  been  determined  that  % 
Hindd  family  migrating  from  one  countfy  to 
another  must  be  presumed ^  until  the  contrary  be 
proved,  to  have  brought  with  it  its  customs  and 
laws  on  all  subjects  including  marriage,  succession, 
adoption,  &c.,  and  the  religious  ceremonies  ordain- 
ed by  those  laws. 

Vide  Precedents,  pages  929—931. 


SECTION  VI. 

On  the  CISTES  AND  CLASSES   OF  THE   HlND^S. 

Originally  there  were  four  castes : — the  Brdhmana,  Ksha* 
triya,  Voishya  and  Sh'&dra,  The  first  three  of  these  are 
called  dwijati  or  dtpija  (twice-born),*  they  being  considered 
as  bom  again  by  initiation  in  the  rite  of  upa-nayana  (in- 
vestiture with  the  sacred  thread). 

In  ages  other  than  the  present  (kalt)^  intermarriages  bar- 
ing been  allowed  by  law,  and  followed  in  practice,  amongst 
the  four  primitive  or  pure  castes,  there  became  several  mixed 
{sankara)  castes.f 

The  sons  by  women  one  degree  lower  than  their  husbinds, 
are  named  in  order  the  Murddhdhhishikta^X  Mdhishya,  and 
Karana  or  Kdyastha,^     They  are  respectively  begotten  by 

*  The  three  twice-born  classes  are  the  sacerdotal,  the  military,  and  the 
commercial ;  but  the  fourth,  or  servile,  is  once  bom,  that  is,  has  do  seoosd 
birth  from  the  QAycUri^  and  wears  no  thread :  nor  is  there  a  fifth  para 
class.— Manu,  Oh.  X,  v.  4. 

t  Id  all  classes  they,  and  they  only,  who  are  bom,  in  a  direct  order,  of 
wives  equal  in  class,  and  virgins  at  the  time  of  marriage,  are  to  be  considered 
as  the  same  in  class  (with  their  fathers  :) — Sous,  begotten  by  twice-born  men, 
on  women  of  the  class  next  immediately  below  them,  wise  legislators  call 
similar,  (not  the  same,)  in  class  (with  their  parents,)  because  thejve 
degraded,  (to  a  middle  rank  between  both,)  by  the  lowness  of  their  motheca. 
Manu,  Ch.  J^  v.  6-6. 

X  Persons  of  this  caste  are  called  also  **  BhUmhSr'*  or  land-holder  (from 
*  hhHirC  land,  and  *  hdr*  taker),  and  commonly  BMinh&r,  The  BhAMn 
are  called  BrdkmaaKoSy  but  they  only  'partially  perform  the  duties  and 
functions  of  pure  BrahmanaSf  that  is,  they  give  alms  to  Br&kina%a»  but  do 
not  receive  them  as  such,  they  read  the  Vedaz  but  do  not  teach  theni)  they 
ofier  sacri^ces  but  do  not  personally  perform  them  as  priests,  and  the  like> 
Some  of  them  have  the  honorific  titles  of  Kahatriyas,  such  as  '  Singh,  Boy,' 
&c.,  but  the  rest  bear  the  titles  and  family-names  of  BrdhmanoL 

§  The  persons  of  the  Karana  caste  are  of  a  mixed  race,  as  is  manitai 
from  the  above  text,  and  are  to  be  found  in  the  eastern  part  of  Bengal, 
and  are  called  Shildra  K&yasUiat,  who  employ  themselves  as  menial  servanta. 
They  are  not  the  Srirdsta  and  other  KdyastKas  who  are  of  a  pure  race.— 
Vide  JRaja  BidJiakdnt's  Shabda-halpadruma,  Vol.  I,  pp.  542— M»,  tnd  iti 
Appendix,  pp  457—466,  also  the  ShUdra-dharma'taitwa  by  KamMi"^ 
Biiuta  and  A'chdra-nimaya'tantra, 
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a  Brdhmana  on  a  wife  of  the  Kshatriya  caste,  by  a  Ksha'^ 
trit/a  on  a  Voishyd  wife,  and  by    a    Voiahya  on  a  Shiidrd 

wifa* 

« 

The  sons  born  of  women  two  or  three  degrees  lower 
than  their  husbands  are  as  follow : — "  From  a  Brdhmana 
on  a  wife  of  the  Voishya  class,  is  born  a  son  called  Ambash' 
tha,  or  Voidya,  on  a  Shudrd  wife,  a  Nishida,  named  also 
Fdrasava.  From  a  Kshatriya,  on  a  wife  of  the  Shudra 
dass,  springs  a  creature,  called  Ugra,  with  nature  partly 
warlike  and  partly  servile^  ferocious  in  his  manners,  cruel 
in  his  acts.^-The  sons  of  a  Brdhmana  by  women  of  three 
lower  classes^  of  a  KshatHya,  by  women  of  two,  and  of  a 
Voishya,  by  one  lower  class,  are  called  Apasada,  or  degraded 
below  their  fathers. — From  a  Kshatriya  by  a  Brdhmani 
wife,  springs  a  Suta  by  birth ;  from  a  Voishya,  by  a  military 
or  sacerdotal  wife,  spring  a  Mdgatha  and  Voideha.  From 
a  ShUdra,  on  women  of  the  commercial,  military,  and 
priestly  classes^  are  born  sons  of  a  mixed  breed,  called 
A'yogava,  Kshattri,  and  Chanddla,  the  lowest  of  mortals/'-— 
Manu,  Ch.  X,  Vachanaaox  Verses  8—12. 

There  are  also  compound  mixed  classes,  who  are  begotten 
by  men  of  the  mixed  classes,  on  women  of  the  mixed 
classes.  They  and  the  different  kinds  of  Vratyas^  or  men 
not  initiated  in  the  ceremonies  of  assuming  the  sacred 
thread,  are  as  follow : — 

*'  From  a  Brdhmana,  by  a  girl  of  the  Ugra  tribf ,  is  born 
an  Avrita;  ^y  one  of  the  Ambashtha  tribe,  Rn^Abhira;  by 
one  of  the  Ayogava  tribe,  a  Dhigvana,  The  Ayogava,  the 
Kshattri,  and  the  Chanddla,  the  lowest  of  men,  spring  from  a 
Sk&dra  in  an  inverse  order  of  the  classes  and  are,  {therefore,) 
all  three  excluded  from  the  performance  of  obsequies  to  their 
ancedors : — ^from  a  Voishya  the  Mdgadha  and  Voideha, 
from  a  Kshatriya  the  Suta  only  are  bom  in  an  inverse 
order ;  and  they  are  three  other  sous  excluded  from  funeral 
rites  to  their  fatJiers.  The  son  of  a  Nishdda,  by  a  woman 
of  the  Shudra  class,  is  by  tribe  a  Pukkasa ;  but  the  son  of  a 
Shiidra  by  a  Nishddi  woman,  is  named  Kukkutaka.  One 
born  of  a  Kshattri  by  an  Ugrd  is  called  Shwapika ;  and 
one,  begotten  by  a  Voidelwk  on  an  Ambashthi  wife,  is  called 
Vena.  Those,  whom  the  twice-born  beget  on  women  of  equal 
classes,  but  who  perform  not  the  proper  ceremonies  of  assum- 
ing the  thread  and  the  like,  people  denominate  Vrdtyas,  or 
excluded  from  the  Odyatri.  From  such  an  outcast  Brdh' 
mana  springs  a  son  of  a  sinful  nature,^w/to  in  different  coun* 
tries  is  named  a  Bhurja^kantaka,  an  Avantya,  a  Vdtadhdna, 


Tide  KvlliSk^BhoAUki  Commeutory  on  Mahu,  Ch.  X,  v.  6. 
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a  Pnshpadha,  and  a  Soikka.  From  such  an  outcast  Ksha^ 
tHya  comes  a  son  called  a  Jhalla,  a  Malta,  a  Nidihivi,  a  Nata, 
a  Karana,  a  Khasa,  and  a  Dravira,  From  such  an  outca'st 
Vohhya  are  born  sons  called  Sudhanwan,  Chdrya,  Kdraaha, 
Vijanman,  Mo'dra,  and  Satwata.  By  intermixtures  of  the 
classes,  by  their  marriages  with  women  who  ought  not  to  be 
married,  and  by  their  omission  of  prescribed  duties,  impure 
classes  have  been  formed/* — Manu,  Chap.  X,  vs.  15 — 24. 

Those  men  of  mingled  births,  who  were  born  in  the 
inverse  order  of  classes,  and  who  intermarry  among  them- 
selves, I  will  now  compendiously  describe*: — 

The  Suta,  Voideka  and  the  Chanddla,  that  lowest  of 
mortals,  the  Mdgadha,  the  Kshattri  by  tribe,  and  the  Ayog^ 
ava :  these  six  beget  similar  sons  on  women  of  their  own 
classes,  or  on  women  of  the  same  class  with  their  mothers ; 
and  they  produce  the  like  from  women  of  the  two  highest 
classes,  and  of  the  loicest.  Those  six  beget  on  women  of 
their  own  tribes,  reciprocally,  very  many  despicable  and 
abject  races,  even  more  foul  than  their  begetters.  The  six 
low  classes,  marrying  inversely,  beget  fifteen  yet  lower 
tribes,  the  base  producing  still  baser;  and  hi  'a  direet 
order  they  produce  fifteen  more^  A  Dasyu,  or  outcast  of 
any  pure  class,  begets  on  an  Ayogavi  woman  a  Soirindhra, 
who  should  know  how  to  attend  and  to  dress  his  master ; 
though  not  a  slave,  he  must  live  by  slavish  work,  and  may 
also  gain  subsistence  by  catching  wild  beasts  in  toils.  A 
Voideha  begets  on  her  a  sweet-voiced  Moitreyaka,  who, 
ringing  a  bell  at  the  appearance  of  dawn,  continually 
praises  great  men.  A  Sishdda  begets  on  her  a  Margava,  or 
Ddsa,  who  subsists  by  his  labour  in^  boats,  and  is  named 
Koivarta  by  those,  who  dwell  in  At^dvarta,  or  the  land  of 
the  venerable.^  Those  three  of  a  base  tribe  are  severally 
begotten  on  Ayogavi  women,  who  wear  the  clothes  of  the 
deceased,  and  eat  reprehensible  food.  From  a  Niskdda 
springs  by  a  woman  of  the  Voideha  tribe^  a  Kdrdcara,  who 
cuts  leather,  and  from  a  Voideha  spring  by  women  of  the 
Kdrdvdra  and  Nishdda  castes,  an  Andhra  and  a  Meda, 
who  must  live  without  the  town ;  from  a  Chanddla,  by  a 
Voidehi  woman,  comes  a  ,Pdndusopdk-a,  who  works  with 
canes  and  reeds.  And  from  a  Nishdda  an  Aliindika,  who 
acts  as  a  jailor.  From  a  Chanddla,  by  a  Fukkasi  woman, 
is  born  a  Sopdka,  who  lives  by  punishing  criminals  con- 
demned by  the  king,  a  sinful  wretch  ever  despised  by  the 
virtuous.  A  Nuhddi  woman,  by  a  Chanddla,  produces  a 
son  called  Antydvasdyi,  employed  in  places  for  burning,  .the 

*  M^Mu  :  CliapUr  X,  FacAana  or  Verse  25. 
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dead^  contemned  even  by  the  contemptible. — These,  among 
various  mixed  classes,  have  been  described  by  their  several 
fathers  and  mothers ;  and,  whetlier  concealed  or  open,  they 
may  be  known  by  their  occupations."^ — Manu,  Chap.  X, 
verses  26 — 40. 

The  Brdhmanas,  partly  by  reason  of  residing  in  the  differ- 
ent countries  of  India,  and  partly  for  other  reasons,  are 
divided  into  ten  principal  tribes  or  classes.  These  are — 1 
Kdnya-huhja  or  Kanojiydy  t  Sdraswata,  3  Moithila,  4  Gonra 
or  Gowiy&y  5  Utkala,  6  Mahdrdshtrsif  7  Toilanga,  8  Drdvida 
9  Karndta,  and  10  Grurjara,f 

The  Oouriya  or  Bengali  Brdhmanas  are  principally 
divided  into  two  classes. — The  Rdrhi  and  Bdrendra,  The 
Brdhmanas  who  came  to  Bengal  from  DrdviraX  and 
Mahratta  to  read  the  Vedas  and  perform  the  Voidika  or 
Vedik  rites,  fee,  are  called  *  Voidika  Brdhmanas,'  These 
again  are  divided  into  two  classes. —They  whose  ancestors 
came  from  DrdviraX  are  called  "  Ddkshindtya  (Southern) 
Vddikas/*  and  they  whose  anscestors  came  from  Mahratta 
are  called  ^*  Pdshchdiya  (Western)  Voidikas.*' 

Besides,  by  acting  as  Purohits  (priests)  of,  as  well  as  by 
accepting  or  receiving  religious  donations  from,  inferior 
tribes  or  from  the  different  tribes  of  the  Sh'ddras,  many  of 
the  Brdhmanas  have  been  partially  degraded,  and  have 
formed,  according  to  .their  acts  or  faults,  into  several  subor- 
dinate classes  :  they  nevertheless  belong  to,  or  are  included 
in,  the  general  classes  above  mentioned. 

Special  duties  or  professions  were  originally  assigned  to 
each  of  the  primitive  or  pure  classes. 

Thus  Manu  : — To  Brdhmanas  he  {Brahma)  assigned  the 
duties  of  reading  the  Veda,  of  teaching  it,  of  sacrificing, 
of  assisting  others  to  sacrifice,  of  giving  alms  (if  they 
be  rich),  and  (if  indigent)  of  receiving  gifts.  To  defend 
the  people,  to  give  alifis, .  to  sacrifice,  to  read  the  Veday 
to  shun  the  allurements  of  sensual  gratification,  are, 
in  few  words,  the  duties  of  a  Kshairiya.  To  keep  herds 
of  cattle,  to  bestow  largesses,  to  sacrifice,  to  read  the 
scripture,  to  carry  on  trade,  to  lend  at  interest,  and  to 
cultivate  land,  are  prescribed  or  permitted  to  a  Voisht/a. 
One  principal  duty  the  Supreme  ruler  assigned  to  a   Shudro 


t  Vide  Steels  Summary  of  Laws  and   Customs  of  Hindd  Castes,   and 
Sherriug'a  Uiudu  Tribes  and  Castes  as  represeuted  iu  Benares. 


See  Parasu-rrima'PaddhaUf  Brahma- Voivarta  Purdna  and  Jdii-mdld. 

of  Laws  and   Cua 

Castes  as  represent 

t  See  the  Preface. 
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namely^  to  serve  the     before  mentioned   classes^   without 
depreciating  their  worth.-— Chap.  I,  vs.  88 — 91. 

The  duties  and  occupations  of  some  of  the  mixed  classes 
also  have  been  ordained,  as  is  apparent  from  the  texts 
describing  them. 

The  profession  or  duty  of  the  Ambashtha  or  Voidya  caste 
is  to  be  physicians  and  to  presicribe  or  administer  medicines. 

On  Kdyasthas. 

It  appears  from  the  Vt/oma'Sanhitd*  and  ViJ7tdna»Tantra, 
also  from  the  Sanhitds*  of  NIrada,  TijNAVALKYA,  Tama, 
Vriha9PATi,  and  Vyasa,  also  from  Kdla-pravdha,  Skanda^ 
purdna,  FadTna-purdna,  and  Bliavisliya'purdna,  and  also 
from  the  Mitdkshard,  Vira-mitrodoya,  &c.;  that  Kdynsthoa 
formed  a  division  of  the  Kshatriya  caste^  and  that  they 
differed  from  tbe  other  Kshatriyas  only  in  not  being  soldiers 
and  warriors  as  they  are,  but  accountants  and  writers,  by 
profession ;  that  Chitra-gupta  who  is  the  clerk  or  assistant 
of  (the  first)  YAMA,t  and  is  himself  called  the  fourteenth 
YamA;  came  out  of  the  arm  of  fiRAHMA,j:  and  was  called 
Kdyastha  by  reason  of  his  having  remained  in  the  arm  or 
body  of  that  divinity ;  tliat  it  was  ordained  by  BBAHMi.  that 
although  Chitra-gupta  and  his  descendants  being  Kshatnyas 
should  marry  the  daughters,  and  observe  the  religious  cere« 
monies,  of  that  caste,  yet,  by  profession,  they  must  not  be. 
soldiers  and  warriors  as  the  other  Khatriyas  are^  but  account- 
ants, writers,  and  readers. 

The  following  are  some  of  the  authorities  for  the  above. 

BRAHMi  said : — 

Proceeding  from  my  body  {kdya)  and  therefore  being 
called  ^  Kdyastha/  you  will  he  known  in  the  world  by  the 
name  *  Chitra-gupta.'  On  receipt  of  my  order,  which  is 
unshakable,  your  perpetual  stay,  O  child,  will  be  at  the 
mansion  of  the  Dharma-raja,§  to  Judge  virtue  from  vice.— 

*  ArrangementB  of  the  Vtda»  into  short  seotencea  and  deoominated  after 
the  person  or  persons  by  whom  the  arrangement  was  originally  made,  luh 
stitutes  of  tbe  sages  or  holy  legislators,  collections  more  or  less  compressed 
of  laws,  legends,  &o. 

f  The  Deity  of  the  Naraka  or  hell  where  his  capital  is  placed,  in  which  he 
sits  on  judgment  on  Ihe  dead,  and  distributes  rewards  and  punishments  send- 
ing the  good  to  Swiirga  or  heaven  and  the  sinner  to  the  division  of  Ntaruka 
or  Tartarus  appropriated  to  their  crimes.  He  corresponds  with  the  Grecian 
Gk>d  Pluto,  and  tludge  of  hell  Minos.    He  is  the  sou  of  Sobtta  the  sun. 

t  The  first  Deity  of  the  Hindd  Triad,  and  the  operative  creator  of  the 
world. 

§  A  name  of  Yama,  regent  or  Judge  of  the  dead* 
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ToTiy  O  mj  Bon,  shovM  observe  tbe  religious  duties  observ- 
able by  the  Kahatriyds  according  as  ordained.  You  will 
produce  children^  who  will  live  in  the  world.  (1) — Bha^ 
viaht/a^purdna. 

In  the  beginning  of  the  worlds  BrahmI,  for  the  piirpose  of 
being  informed  of  the  good  and  bad  acts  of  the  rational 
beings^  remained  for  a  moment  in  meditation ^  and  from  his 
whole  body  came  out  a  being  called  *  Chitra-gupta/  who 
was  employed  in  the  Court  of  the  Dharma-rAja  to  record 
the  good  and  bad  acts  of  the  rational  beings^  As  he  (Chitra- 
gupta)  proceeded  from  the  body  {kdt/a)  of  BRAHMi^  he  is, 
therefore,  called  '  a  Kdyastha*  by  caste.  His  descendants 
in  the  world  are  Kiyaathns  of  different  ^o/ra«.*(2)-^Parfma- 
purd/na^  the  chapter  on  creation. 

BrahmA  said : — 

'^  Why  are  you  sorry  in  mind,  O  child,  while  I  am  your 
protector  ?  Hundreds  of  Kshatriyas  have  proceeded  from 
(my)  arm^  so  you,  a  great  personage,  are  born    of  my  arm. 


Annotations. 

infinrt  fi^^(ii«i-w^^  'IT  fif^farcT:  n 

*  See  «ii^  page  174. 
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By  reason  of  being  proceeded  from  the  same  part  (of  my 
body),  you  also  are  of  the  Kshatriyd  caste  :  you  will  shine  in 
the  world  famed  as  *  Kdyastha  Kshatrit/a,*  They  who  will 
descend  from  your  lineage  will  also  become  equal  to  you  (in 
caste).  Their  occupation  will  be  writing  and  the  like,  and 
they  will  be  apt  to  marry  Kehiitriydsii.e.y  Kshairiyd  women.) 
Obedient  to  my  command,  they  will  observe  all  those  ini- 
tiatory ceremonies  and  (religious)  acts  which  are  observed 
(among  the  persons  of  the)  Ksliatriya  caste.''  Having  said 
this,  PrajApati  the  Lord  (t.  e.  BuarmA)  disappeared  there 
and  then.  Thus  addressed  (by  BrahmA)^  CHitRA-GUPTA, 
always  remained  delighted  in  heart. (3) — Texts  cited  by 
KamalAkara  Bhatta  from  the  Vrihat  Brahma  Khanda, 
of  Padma  and  Skanda-purdnas, 

*  Ka  (^)  is  the  name  of  PrajA-pati  (BrahmA),  and  aya 
('«I't^)  is  (i.e.,  signifies)  an  arm  :  having  remained  therein 
and  proceeded  therefrom,  (Chitra-gupta)  is  famed  a  *  kdyas- 
tha,\4}j — Kdla-pravdha. 

Proceeding  from  the  body   of  BrahmA,   and   bearing  the 
surname   '  Bai*md,'   the   Kdyastha  is,  O  king,  a  Kshatriya 


AnnotationB. 

(a)    5ff:  ^^Tqfera^rcf:,  ^5t  ^^^«i^  ^  \ 
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10  the  Kali  aoje  in  (the  matter  of)  Japa*  and  Fa;na.(5)t — 
A  text  of   Vyoma'Sanhltd  cited  by  MiDHAvAcaARYYA. 

BrahmA  said : — 

As  you,  who  are  named  '  Chitra-gupta'  have  proceeded 
'  from  my  body,  will  be  celebrated  in  the  world  as  '  Kdyastha/ 
Kdyastlia  is  a  Kshatrh/a  by  caste,  but  not  a  Shudra  by 
any  nneans.  There  must,  therefore,  be  (observed  by  him) 
the  ten  initiatory  ceremonies  beginning  with  conception. — 
1,  The  ceremony  of  conception  (garhhddhdna)  is  to  be 
performed  on  menstruation,  2,  that  of  p\in8avana,%  in  the 
third  month,  3,  Simantonnai/ana,^  in  the  eighth  month  of 
(conception),  4,   Jdiakcn'ma   upon   birth||    (of  the   child), — 

5,  Ifdmakarana^  on  the  tenth  day  (after  the  child's  birth), 

6,  Nishkramana**  in  the  fifth  month,  7,  Anna-prdsanafi 
in  the  sixth  month,  8,  ChurdkaranaH  according  to  the 
(usage  of  the)  family,  and  9,  in  (i.e  ,  after)  Upanayana^^ 
should  be  performed  the  acts  of  begging  alms  (Bhikshd), 
Brahma-Charyya  Vrata,  &c.  (that  is,  studying  tlie  Vedas 
by   staying  in  the   family   of  the  preceptor),  the  Matrikd- 


AnnotationB. 


(1)    ^ra^T^IW^Sei:  5fiI2I«t  ^««^'^^:  I 


*  Repeating  inaudibly  the  name  of  a  deity  or  a  passage  from  the  Veda 
or  Tanti'a* 

f  A  sacrifice  or  a  ceremouy  in  whicb  oblations  are  presented. 

X  Tbe  initiatory  ceremony  performed  on  the  mother's  perceiving  the 
first  signs  of  a  living  conception. 

§  A  purificatory  or  sacrificial  ceremony  observed  by  women  in  the  fourth, 
sixth  or  eighth  month  of  their  pregnancy. 

II  A  ceremony  ordained  on  the  birth  of  a  male,  before  the  section  of  the 
naval  string,  and  which  consists  in  making  taste  clarified  butter  out  of  a 
golden  spoon. 

U  The  ceremony  of  giving  a  name,  performed  on  the  tenth,  eleventh, 
twelfth,  or  even  the  hundred  and  first  day. 

**  The  ceremony  of  carrying  the  child  out  of  the  house  to  see  the  moon  or 
the  sun. 

if  The  ceremony  of  feeding  the  child  with  rice  in  the  sixth  or  eighth 
month. 

tt  The  ceremony  of  tonsure  performed  in  the  second  ot  third  year  alter 
birth. 

|§  Investiture  with  the  mark  of  the  class,  that  is,  the  sacred  thread. 

G— 3 
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pUbjd,^  Basndlidrdyf  and  acts  for  prosperity  and  welfare, 
and  then  10,  the  principal  ceremony  after  the  performanoe 
of  the  Ndndi-mukha  ShrdddhaX  with  curd,  honey  and 
clarified  butter.     This  is  said  to  be  the  rule. (6) 

Among  the  Yamas,  Cuitra-gupta  is  enumerated  to  be  tlie 
fourteenth.  In  the  mantra,^  and  tai*pana.\\  he  is  said  to  be 
the  fourteenth.  In  the  Vrihat  Aranyaka  Upanishad,  Yama 
is  plainly  mentioned  to  be  Kshatriya. 


Annotations. 

^i[TT  5fTfl^i:^  ^^'^  J?lfe  fifS|5  j{:  I 

*  Worship  of  divine  mothers,  a  complete  eDumeration  of  whom  m 
sixteen,  namely,  Oouri^  Padmdy  Sdehi^  Medhi,  Sdvitrif  ^ijajf^t  ^'^9^* 
Dev'tsen^,  SwadkS,  Stodhi,  SitUi,  Pushti,  Dhriti,  Tushti,  Atma-devcUa  ^ 
Kula-devatd. 

t  Pouring  of  clarified  butter  on  tf  wall  in  honor  of  the  god  named 
Chediraja  Basu. 

X  A  Shrdldhaor  funeral  obsequies  performed  on  joyous  occasiona,  M 
initiation,  marriage,  Ac,  in  which  nine  balls  of  meat  are  offered  to  the 
deceased  father,  paternal  jp'a^^lf'^t'lier,  and  gre»t-grandfather;  to  the 
maternal  grandfather,  great-grandfather,  and  great-great-grandfather;  aod 
to  the  mother,  paternal  gi'andmother,  awl  paternal  great-grandmother. 

§  A  mystical  verse  or  incantation  sacred  to  any  individual  deity. 

II  A  religiouR  rite,  presenting  water  to  the  manes  of  the  deceased  or  to 
the  pitrit  collectively ;  also  to  the  gods  either  generally  or  individually- 
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VijnAneshwara  in  the  chapter  on  the  duties  has  thus 
interpreted  the  meaning  of  the  word  'Kdyastha'  :  — 

*'  Kdi/aathas  are  accountants,  writers,  and  king's  favorites/' 

After  killing  Arjuna,^  and  continually  darting  sharpened 
arrows,  Rama,  {i.e.,  Parasv-RAma  chased  the  invalid  R^jis 
for  the  purpose  of  killing  them. — The  pregnant  wife  of 
Chandra-Sena  repaired  to  the  abode  of  (the  saint)  DAlbhya. 
Subsequently  RAma  having  arrived  at  the  excellent  abode  of 
Da'lbhya,  (said  to  him,)  O  holy  saint !  the  pregnant  wife 
of  the  pious  kiug  and  magnanimous  Kshatriya  Chandea- 
Sena  has  come  to  your  abode;  so,  O  great  sage,  deliver  to 
me  my  required  object  that  I  may  kill  her.  Then  DAlbhya 
addressed  him  (saying),  I  shall  give  your  desired  object,  but, 
pray,  let  me  have  the  child  which  is  in  her  womb.  There- 
upon RAma  said  to  DAlbhya  : — "  You  are  wanting  that  for 
which  I,  the  annihilator  of  the  Ksliatriyaa,  am  come.  The 
excellent  fcetus  required  by  you,  O  pure  Brdhmana,  is  in 
the  body  or  womb  (of  its  mother),  it  will  therefore  bear  the 
auspicious  appellation  ^  Kdt/asiha,'  As  this  Kdyastlia  being 
begotton  by  a  Kaliatriya  and  born  of  a  Kshatriya,  a 
Kdyastha'a  duties  are  therefore  assigned  to  him"  (duties 
which  are  said  to  be  of  Chitra-gupta.)(7) 


Annotations. 

%  ^T  jiuflif  wm  cf  ^  ?q  ^igRiftr  i 

•  This  Abjuna  L*  the  king  KXaTArViByTA,  who  is  also  calletl  'Arjona,* 
and  not  that  Arjuna  who  was  the  third  brother  of  Yoi^uismuiuA  or  thiid 
o£  the  PAaDAYAS, 
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Chitra-GUPTA  first  married  a  Brdhmana*$  daughter 
named  iRAvAxf  (born  of  a  Kshairiyd  wife.)  On  IravatI, 
Chitra-gupta  begotten  sons,  named,  CaARU,  Sucha'ro, 
Chitra,  Matima'n,  HimavAn,  Chitra-cha'ru,  Aruna  (and) 
ATiNDRfTA;  secondly  be  married  DakshinI,  almost  a 
Goddess,  and  by  her,  he  had  four  sons,  namely,  Bha'nu, 
ViBHiNU,  Vishwa-bhInu  and  ViRYYAVA'N.  These  twelve 
sons  spread  and  settled  on  earth  below. — ChAru  went  to,  and 
resided  at'  Mathuri,  whence  he  was  called  '  Mithura*.  Su- 
ch Aru  lived  in  the  country  of  Goura  (Bengal),  and  was 
styled  '  Gourfya/  Chitra  went  to  Bhatta,  and  was  styled 
'  Bhatta-n&garika.'  Bhanu  went  to  Sribds  and  was  thence 
called  '  Srivasta/  HimavAn  performed  devotion  to  AMsi* 
and  was  therefore  called  '  Amhashtha.'f  Accompanied 
with  his  wife.  Matima'n  went  to,  and  received  the  denomi- 
nation, '  Sakha-Sena.'  VibhAnu  went  to  Sfirasena  and 
was  styled  Si5radhwaja. 

Authorities : — 

At  this  very  time  Dharma-Sarma',  a  Brdhmam,  being 
desirous  to  have  offspring,  worshipped,  and  performed  devo« 
tion  to,  BrahmA.  Thfen  by  -the  grace  of  God,  he  got  a 
daughter  (named)  iRAvATf.  Subsequently  he  gave  this 
daughter  in  marriage  to  Chitra-gupta.  This  daughter 
gave  birth  to  eight  sons  begotten  by  Chitra-gupta  :  namely, 
ChAru,  Sucha'ru,  Chitra,  Matima'n,  Himava'n,  Chitra- 
cha'ru,  Aruna,  and  At! ndriya.  Secondly,  ha  was  married 
to  a  girl  (named)  Dakshina',  almost  a  Goddess.  By  ber 
he  had  four  sons :  hear  their  names, — BhAnu,  VibhAnu, 
Vishwa-bhAnu,  and  VIryyavAn.  These  renowned  twelve 
sons,  spread  on  the  earth  below.  ChAru  went  to  Ma- 
thuri,  and  was  therefore  styled  'Mithura;'  Su-cha'ru 
(lived)  in  the  Goui*a  country  (Bengal),  and  consequently, 
O  king,  he  became  Gourlya;.  Chitra  went  by  water  to 
^hatta,  and  was  called  'Bhatta-ndgarika;*  BhAnu  resided  in 
the  town  of  Sri-bis,  and  was  therefore  denominated  'Srf- 
bista/  HimavAn  worshipped  Ambd*  and  was  therefore  called 
'  Ambashtha't ;  accompanied  with  his  wife,    MatimAn  went 

Annotations- 

•  A  uame  of  Durgd. 

t  There  was  also  a  king  named   *  AmbatktlM**    See  chapter  entitled  th9 
*  Kama-parva'  of  the  Mahabhdrata. 
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and  received  the  appellation  '  Sakha-Sena'  ;  and  BiBHA'Na 
went  to  Sura-Sena  and  was  therefore  denominated  '  S'dra^ 
dhwoja/  (8) — Yama-sanhitd. 

The  primitive  Kdyaaihan  of  Bengal  are  descendants  of 
SucHARU  who,  as  already  shown,  came  to,  and  settled  in, 
Gaura  or  Bengal.  Subsequently,  during  the  reign  of  Rijd 
A'disura  here  came  from  &iCnyakubja  (Conouj)  five  Kdyns- 
that,  named,  Makavanda  Ohotfha,  Dasharatha  Bam,  Kdli- 
ddsa  Mitra,  Dasharatha  Guha  and  Purushottama  Dattay* 
in  company  with  five  learned  Brdhmanaa,  who,  at  the  re- 
quest of  the  said  Rdjd,  were  sent  to  him  by  the  king  of 
Kinyakubja  to  officiate  in  a  sacrifice  (yajna).  The  said 
five    Kdtfosthas  thenceforward  lived  in  Bengal    and  their 


AnnotaUons. 
W^«^  fwW^  ftpsWTij^  ftWill?  I 

5^1  VXK  ft^irm  ^xm  wi'f^  i 
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descendants  are^  in  intermarriage,  &c.^  mixed  with  tlie  other 
KdijasUias  of  the  country. 

There  is,  therefore,  a  preponderance  of  authority  to  evince 
that  the  Kdyasthas,  whether  of  Bengal  or  of  any  other 
country,  were  Kshatriyas,  But  since  several  ceaturies 
passed,  the  KdyuBthas  (at  least  those  of  Bengal)  have 
been  degenerated  and  degraded  to  Shudradom  not  onlj 
by  using  after  their  proper  names  the  Surname  "Di^sa" 
peculiar  to  the  Shudras  giving  up  their  own  which  is 
*'  Barma',*'  but  principally  by  omitting  to  perform  the  re- 
generating ceremony  Upanayana*  hallowed. by  the  Gdyatri.\ 


Although  originally  the  Shv/lras  were  but  of  one  general 
caste,  and  had  but  one  general  duty  or  profession,  yet  the 
members  of  this  caste  have  subsequently  been  divided  into 
many  sub-castes  or  classes  ;  and  almost  every  one  of  such 
castes  has  ^  peculiar  profession  assigned.  The  Shuilra 
castes  common  in  Bengal,  and  their  respective  professions, 
are  as  follow  : — 

Caste  oh  Class.  Profession. 

Sad-gopa    or    C/tdsd-  Cultivating  land,   growing   and  sell- 

Gowdid   .  . .        ing  vegetables,  &c. 

Gopii,     Pallava-Gopa 

or  Oowdld  ...  Pasturage  and  sale  of  dairy  produce. 

Gandha     Baiiika,^  or 

Gandha  Beniyd  . .    Perfumery  and  grocery. 
Sankha      Banika     or  Preparing  and   selling   blowing  con- 

Sdnkhdri  •••       chs,  &c. 

Kansa       Banika      or 

Kdnsdri  ...  Brasiery. 

Sxivarna    Banika    or 

Sonar  Beniyd      •-  Dealing  in  gold,  silver  and  money. 

Teli       1 

I'm       ...  ..   >   Trade,  chiefly  in  grain,  &c. 

Tdmli    ...  ..) 

Mdlya-kdr,  indld-kar,  Cultivating   flower-gardens  and  sell- 

or  Mdli    .  .       ing  flowers,  flower  garlands,  &c. 

Karmn-kdr  ox  Kdmdr  Blacksmith. 
Knmhha-kdr  or   i^w-  Pottery  and  making  earthen  images, 

mar       .•.  ...       and  so  forth. 


•  The  inveatiture  with  the  thread  or  cord)  which  r^generatet  the  first 
three  classesi  and  without  which  they  become  VrAtyas  or  degraded. 

f  A  eacred  verie  which  is  cousidered  to  be  the  esaeuce  (or  commonly 
called  to  be  the  mother)  of  the  VedcUf  which  is  imparted  or  taught  to  tvtrj 
jouth  of  the  three  superior  classes  upon  reoeiTiog  his  inyestiture  with  the 
sacred  thread  {Upanayana,) 
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Caste  or  Class. 

Stoarna-kdr  or  Sekj'd 

Ndpit 

Modak,   Madhu  Ndpit 

or  Moyrd* 
Kuri 
Aguri 

Tnntrahdy  or  Tdnti... 
Jugi 

BMnkar    ... 

Bdrui        ..         •     ... 

Gunri 

Koivartaf 

Dhibar  ov  JaUyd     ••. 

Sulra-dhdr  or  Chhutdr 
Hdj'bansi  or   Tiyor., 
Kapdli      ... 
Rajah  or  Dhobd 
Chdshd-dhobd 
Kalu 

Kol  

Karangd  ... 
Shoundika  or  Skunri 

Pdtni 

Kdn 

Gdnvdr    ...         '  ... 

Kdnrri    ... 

Duliyd     .. 

Bdori 
Bdgdi 

Pod    ^      

Bediyd 


Profession. 


Goldsmith. 
Shaving. 


Preparing  and  selling  sweetmeats. 

Ibid,  ^ 

Principally  cultivation. 

Weaving  and  selling  clothes. 

Weaving  and  selling  cloths^  and  so 
forth. 

Sculpture. 

Growing  and  selling  betel  leaves. 

Preparing  and  selling  lac  bracelets, 
and  so  forth. 

Uncertain. 

Cultivation,  occasionally  navigation. 

Fishing,  and  selling  fish,  and  mak- 
ing nets. 

Carpentry. 

Principally  masonry. 

Spinning  and  selling  hemp  thread. 

Bleaching  and  washing  clothes. 

Preparing  and  selling  rice,  &c. 

Manufacturing  and  selling  oil. 

Uncertain. 

Uncertain. 

Distilling  and  selling  spirits  and  so 
forth. 

Ferry- man. 

Singing  and  so  forth. 

Preparing  and  selling  chird.  % 

Making  and  selling  bamboo  baskets. 

Carrying  palkees,  &c.,  on  the  shoul- 
ders, doing  the  work  of  a  bearer. 

Jhid. 

Generally,  oatching  and  selling  fish. 

Ibid. 

Selling  medicinal  drugs. 


*  N.  B.  There  is  a  traditiou  %hat  Madha  N'tpit  (a  shayer  nani«d 
M^dhUy)  after  shaving  the  head  of  Choitanya  Deva  (See  the  Preface,  Note) 
at  the  time  of  his  becoming  a  Sannyist,  was  unwilling  to  out  thereafter  the 
toe-nails  of  any  other  person,  upon  which  Choitanya  Deva  directed  him  to 
follow  the  profession  of  a  confectioner  ;  and  since  that  time  ^e  and  hia  rela- 
tions became  coiifectiouArs,  and  in  consequence  they  formed  a  class  different 
from  that  of  the  other  shavers. 

t  See  page  660.  Koivarta  is,  at  present,  reckoned  to  be  one  of  tht- 
Shadra  castes. 


''  Paddy  when  wetted,  parched,  and  flattened. 
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Caste  ob  Class.  Profession. 


V 


Kord         ...  .•    Digging  or  excavating  tanks^  canals,    ' 

&c.  , 

Chundri    ..  ...  Preparing  and  selling  lime.  ^ 

Bditi        ••  ...  Playing  on  the  dhol,*  and  preparing      T 

and  selling  mats.  I 

Chandal,    Chdnrdl  or  Preparing  date  goor,  and   cultiv«i&iig     \ 
Namo'shudra      ...       lands.  r 

Edri         ...  . .    Keeping  and  selling  swine  and   sell-     i 

ing  swine's  flesh ;  scavengering  and 
carrying  filth. 

Kdord       ...  •..  Keeping  and  selling  swine  I 

Dom  ...  •  •  Making  and  selling  bamboo  baskets, 

&c. 

Murdd'fardsh  ...  Preparing  funeral  piles^   carrying  or     , 

dealing  with  dead  bodies.  : 

JIuchi,    Charma-kdr,  Skinning  dead  and  slaughtered  ani- 
or  Ruhidds  •••       mals^  tanning,   selling   hides^  lea- 

ther, &c. ;    playing  on   the  d&o/, 
dJidktf  Sec. ;  weaving  cloths.  ". 

There  are  also  many  mixed  castes  and  degraded  classes  of       { 
Kshatrit/as  and  Voishyas  who  pass  as  Shiidras. 

721.  As,  at  present,  each  of  the  mixed  and  sub- 
castes  is,  like  a  primitive  caste,  held  to  be  a  sepa- 
rate or  distinct  tribe,  and  intermarriage  between  any 
two  of  thenl  is  partly  abrogated  and  obsolete,  and 
partly  customably  obsolete,  J  it  is  determined  that 
a  marriage  so  contracted  is  invalid,  unless  sanction- 
ed by  custom,  and  the  issue  of  such  marriage  is 
not  entitled  to  inherit  patrimony. 

*  A  drum  of  a  particular  description  which  the  drummer  cameft  Ysj 
filiog^Dg  it  round  his  neck  with  a  cord. 

t  The  drum  of  the  largest  kind,  carried  by  the  left  arm  and   shoulder, 
and  played  only  on  one  side. 

t  See  anUf  p.  173,  and  precedents  pp.  S94-898. 

fc*4 
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GENERAL  NOTE. 

The  learned  Hind/&8  are  unanimously  of  opinion^  that 
many  laws  enacted  by  Manu,  their  oldest  reputed  legislator, 
were  confined  to  the  three  first  ages  of  the  world,  and  have 
no  force  in  the  present  age,  in  which  a  few  of  them  are 
certainly  obsolete ;  and  they  ground  their  opinion  on  the 
following  texts,  which  are  collected  in  a  work  entitled  Mada- 
na-ratna-pradipa. 

1.  Cratu  : — In  the  Gait  age  a  son  must  not  be  begot- 
ten on  a  toidow  by  the  brother  of  the  deceased  husband ; 
nor  must  a  dams  el,  once  given  away  in  marriage  be  given 
a  second  time ;  nor  must  a  bull  be  offered  in  a  sacrifice ; 
nor  must  a  waterpot  be  carried  hy  a  student  in  theology. 

II.  Vrihaspati  : — 1.  Appointments  of  kinsmen  to  beget 
children  on  widows  or  married  women,  wlien  the  husbands 
are  deceased  (W  impotent,  are  mentioned  by  the  sage  Manu, 
but  forbidden  by  himself  with  a  view  to  the  order  of  the 
four  ages  s  no  such  act  can  be  legally  done  in  this  age  by 
any  others  than  the  husband. 

2.  In  the  first  and  second  ages  men  tvere  induced  with 
the  true  piety  and  sound  knowledge  ;  so  they  were  in  the 
third  age ;  but  in  the  fourth,  a  diminution  of  their  m^ral  and 
intellectual  powers  was  ordained  by  their  Creator. 

3.  Thus  were  sons  of  many  different  sorts  made  by 
ancient  sages,  but  such  cannot  now  be  adopted  by  men  desti- 
tute of  those  eminent  powers. 

III.  ParAsaua  : — 1.  A  man,  who  has  held  intercourse 
with  a  deadly  sinner ^  must  abandon  his  country  in  the  first 
age ;  he  must  leave  his  town,  in  the  second ;  his  family  in 
the  third  age ;  but  in  the  fourth,  he  needs  only  desert  the 
offender.  2.  In  the  first  age,  he  is  degraded  by  mere  con- 
versation with  a  degraded  man  ;  in  the  second,  by  touching 
him ;  in  the  third,  by  receiving  food  from  him ;  but  in  the 
fourth^  the  sinner  alone  bears  his  guilt. 

IV.  NIrada  : — The  procreation  of  a  son  by  a  brother 
of  the  deceased,  the  slaughter  of  cattle  in  the  entertainment 
of  a  guest,  the  repast  on  fieshmeat  at  funeral  obsequies,  and 
the  order  of  a  hermit  are  forbidden  or  obsolete  in  the 
fourth  age. 

V.  Aditya-purdna : — 1.  What  was  a  duty  in  the  first 
age  must  not  in  all  cases  be  done  in  the  fourth ;  since,  in 
the  Call  Yfiga,  both  men  and  women  are  addicted  to  sin. 
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2.  Such  are  a  studentship  continued  for  a  very  long  time, 
and  the  necessity  of  carrying  a  waterpot,  marriage  with  a 
paternal  kinswoman,  or  with  a  near  maternal  relation,  and 
the  sacrifice  of  a  bull. 

S.  dr  of  a  mauy  or  of  a  horse ;  and  all  spirituous  liguff 
must  in  the  Oali  age  be  avoided  by  twice-born  men  ;  so  uruA 
a  second  gift  of  a  married  young  woman,  whose  husband  has 
died  before  consummation,  and  the  larger  portion  of  an  eldest 
brother,  and  procreation  on  a  brother's  widow  or  wife. 

YI.    Smriti  :^— 1.    The  appointment  of  a  man  to  be^t 
a  son  on  the  widow  of  his  brother :   the   gift  of  a  young    I 
married    woman    to   another  bridegroom,  if  her  hxuband 
should  die  while  she  remains  a  virgin ; 


2.  The  marriage  of  twice-born  men  with  damsels  not  of 
the  same  class ;  the  slaughter,  in  a  religious  war,  ot^^Br&hmmis, 
who  are  assailants  with  intent  to  kilt ; 

8.  Any  intercourse  with  a  twice-born  man,  who  has 
passed  the  sea  in  a  ship,  even  though  he  hare  performed  an 
expiation;  performances  of  sacrifices  for  all  sorts  of  men, 
and  the  necessity  of  carrying  a  waterpot ; 

4.  Walking  on  a  pilgrimage  till  the  pilgrim  die ;  and 
the  slaughter  of  a  bull  at  a  sacrifice ;  the  acceptance  of  spiii* 
tuous  liquor  even  at  the  ceremony  called  Sankrdmani; 

5r    Receiving  what  has  been  licked  ofE,  at  an  oUation  to 
fire,  from  the  pot  of  clarified  butter;  entrance  into  the  third 
Qrder,  or  that  of   a  hermit,  though  ordained  for  tl^efirtt   \ 
agee; 

6*  The  diminution  of  crimes  in  jwoportion  to  the  reH" 
gious  acts  and  sacred  knowledge  of  tlie  offenders;  tberale 
of  expiation  for  a  BrdhToan  extending  to  death  ; 

7.  .The  sin  of  holding  any  intercourse  with  sinners i  the 
secret  expiation  of  any  great  crimes  except  theft;  the 
slaughter  of  cattle  in  honor  of  eminent  guests  or  of  an- 
cestors; 

8.  The  filiation  of  any  but  a  son  legally  begottan  or 
given  in  adoption  by  his  parents  ;  the*  desertion  of  a  lawful 
wife  for  any  offence  less  than  actual  adultery : 

9.  These  parts  of  ancient  law  were  abrogated  by  wise  ; 
legislators,  as  the  cases  arose  at  the  beginning  of  the  (7aft'  • 
dge,  with  an  intent  of  securing  mankind  from  evil. 
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ADDENDA.  675 

On  the  preceding  texts  it  must  be  remarked,  that  none  of 
them,  except  that  of  jVrihaspati,  is  cited  by  KitlliJka,  who 
aever  seems  to  have  considered  any  other  laws  of  Manu  as 
restrained  to  the  three  first  ages  ;  tiat  the  Smriti,  or  sacred 
code,  is  quoted  without  the  name  of  the  legislator  ;  and  that 
the  prohibition,  in  any  age,  ojf  aelf-defence^  even  against 
Brikmans,  is  repugnant  to  a  text  of  Sumantu,  to  the  pre- 
cept and  example  of  Eeishna  himself,  according  to  the 
Mahdbhdrata,  and  even  to  a  sentence  m  the  Veda,  by  which 
every  man  is  commanded  to  defend  his  oton  life  from  all 
riolent  aggressors.    Manu,  pp.  863—366. 


a;ddenda. 

ABSTBAOI?  09  THB  LaW  OF  iNHEBrTANOB,   &C.,   AS  OURRBNT 
ISr  THB  BOBLOOlM  OTHER  THAN  THAT  01^  BkNGAL. 

The  inchoate  right  arising  from  birth,  and  the   relinquishment  Catige  of  heri* 
by  the  oecapant  (whether  effeoted  by*death  or  otherwise)  con-     table  right. 
jointly  create  the  heritable  right,  the  inchoate  right   which   pre- 
•viously  existed  becoming  perfect  by  the  owner's  death  (natural 
or  civil)  or  his  voluntary  abandonment.t 

When  a  person's  right  of  property  ceases  by  death,  by  de-  Order  of  euc- 
gradation,  by  the  quitting  of  the  condition  of  a  householder,  c««ioa« 
or  by  voluntary  abandonment,  the  property  devolves  on  the  son ; 
jn  default  of  the  son,  the  grandson,  and  failing  him,  the  great- 
grandson^  takes  the  inheritance ;  the  jo^randson,  whose  fifither  is 
•dead  and  the  great-grandson,  whose  father  and  grandfather  are 
dead,  inherit  simultaneously  with  the  (late  proprietor's)  sur- 
viving son  :  siK)h  grandsons  and  great-grandsons,  however,  in- 
ffaerit  per  stirpes  and  not  per  capita.  In  the  case  of  the  property 
having  been  already  divided,  the  widow  succeeds^  in  default  of 
the  great^randson  :  she  cannot,  however,  dispose  of  the  smallest 
part  by  gift,  sale  or  the  like,  except  for  purposes  indispensably 
necessary,  and  certain  other  objects  or  purposes  allowed  by 
law ;  it  follows  then  that  she  can  be  considered  in  no  other 
light  than  as  a  holder  in  trust  for  certain  uses ;  so  much  so, 
that  should  she  make  waste,  they  who  have  the  reversionary 

*  For  partioulArs  see  VyavatthA'Ohandnkd, 

t  See  Macn.  H.  L.,  Vol  I,  p.  2,  Ante,  pp*  5  and  9. 

t  According  to  the  dootriDe  of  the  Smriti^handrik&,  which  is  of  great  and 
paramount  authority  in  the  South  of  India,  a  widow,  being  the  mother  of 
daughters,  takes  her  huBband*8  property,  both  movable  and  immovable, 
where  ^e  family  is  divided ;  but  a  childless  widow  takes  only  the  movable 
property.  Where  there  are  two  widows,  one  the  mother  of  daughters,  and 
Ihe  other  childless,  the  former  alone  takes  the  immovable  estate,  and  the 
movable  property  is  equally  divided  between  them*  ^ 
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interest  have  clearly  a  right  to  restrain  her  from  so  doing.*    In     j 
default  of  the  vidow,   the  dan^rhter  succeeds  ;t  if  there  be  an 
uumarried  daughter,  then,  acoordiug  to  the  law  of  Benares,   she     .  ^ 
would   take  the  inheritance  to  the  exclusion  of  other  daughters;     * 
failing  her,   the  succession  devolves  on   the  married   daughter 
who  is  indigent ;  in  her  default,  the  wealthy  daughter  succeeds: 
but  no  preference  is  given  to  the  daughter  who  has,  or  is   likely 
to   have,   male   issue,   over  a  daughter  who  is  barren  or  a  child- 
less widow.     According  to  the  MithUd  law  also,   the   unmarried    ' 
daughter  succeeds  first ;  failing  her,  the  married  daughters  are, 
without  distinction,  entitled   to   the   inheritance;  the  daughter 
who   is   married,   and  has,  or  is  likely  to  have,  male  issue,  i«  not 
preferred   to  one   who  is  widowed  and  barren ;  nor  is  there  any     { 
distinction  made  between  indigence  and   wealth.     In  default   of     \ 
the   daughter,    the  daughter's  son  inherits  :f  if  there  be  many 
daughter's  sons,  they  inherit  per  capita,  and  not  per  stirpes.    TV^ 
MithUd  authorities  hold   that  the  daughter's  son  should  succeed    \ 
after  (that  is,  on  failure   of)  the  father.     Failing  the  daughtei's 
son,     the     natural   mother,!   in   her  default,     the  father,   suo- 
ceeds.       The    father,     however,    would   succeed    immediately 
after    the   great-grandson     in    the  case    of    the    estate   being    . 
joint  and  held    in     co-parcenary   (excluding     the    widow  and   \ 
the  rest.)     In  default  or  him,  the   brother  of  the  whole   blood    ' 
succeeds,   in   his  default  the   brother   of  the   halfblood ;    then    \ 
their  sons  inherit  successively  ;  next  the  paternal  grand mother,t 
then  the  paternal   grandfather,  the  paternal  uncle  of  the  whole 
blood,  of  the  half  blood,  and   their  sons  successively   succeed ;   • 
next  the  paternal  great-grandmother,t  the  paternal  great-grand-  ' 
father,  his  son   and   grandson   successively ;  then  the  paternal 
great-grandfather's  mother,t  his  father,  his  brother,  his  brother's  \ 
son,  successively  succeed.    In  default  of  all  these,   the  sapindas   * 
in  the  same  order  as  far  as  the  seventh  degree  in  ascent  (enu-  i 
merated  from  the  late  proprietor    inclusive.)      In  default  of  , 

*  The  property  inherited  by  a  woman  is  etymologically  deaeribed  in  the 
Mit&hshari  to  be  a  v)oman*s  property  or  ttri^thant  and  it  being  so,  she  «h 
cording  to  this  authority  might  be  said  to  be  at  liberty  to  make  any  dupoti* 
tion  thereof  ;  and  the  property  would  devolve  on  the  heir  of  her  proper  ttrC-         J 
dhan ;  but  it  appears  from  the  author's  own  writing  that  with  respect  to  Rueh  ^.' 
property  the  woman  is  under  the  control  of  her  hnAband*s  heirs;  consequently    »* 
it  may  be  fairly  concluded  that,  according  to  the  MitMcsIiard  alao  such'  pro-    ' 
perty  should  devolve  on  the  heir  of  her  husband,  and  not  on  the  successor  to  her     '  f  '*• 
proper  stri-dhan.    And  the  Vira-mUrodoya,  which  also  is  a  great  authority  .     a* 
in  Beuares,   has  clearly  laid  down  that,  after  her  death,  the  heir  of  her  hua-  '*    f 
band  is  the  successor  to  the  property  inherited  by  her  from  Mm.    The  '*  ^f^ 
Courts  of  Justice  too,  have  all  along  treated  this  property  not  as  stri-dhan,  f  ^ 
but  as  ordinarily  inherited  property.    Thus  there  exists  no  apprehension  of 
its  becoming  a  woman's  j^ecu^um.  ..^    • 

t  The  daughter,  mother,  grandmother,  great-grandmother,  and  great- 
great-grandmother  too,  are,  like  the  widow,  restricted  by  law  from  making 
,a  gift  or  other  disposition  of  the  property  without  a  proper  and  legal  cause. 
And^  they,  as  well  as  the  daughter's  son,  are,  not  entitled  to  inherit  if  the 
property  be  joint  and  undivided,  in  which  case  they  and  they  only,  who  ■ 
are  said  to  have  been  entitled,  on  the  non-existence  of  the  widow  and  ths  ^ 
rest  above  meationed,  would  inherit*— Ficie  Macn.  H.  L.,  Vol.  I,  p.  22. 
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sapindaB,  the  succession  devolves  on  the  samdnodakas  (kinsmen 
allied  by  a  common  libation  of  water,)  who  are  kinsmen  as  far  as 
the  fourteenth  degree,  including  those  above  enumerated.  In 
default  of  the  aamdnodakas,  the  handkus  or  cognates  succeed. 
These  kindred  are  of  three  descriptions,  personal,  paternal, 
and  maternal.  The  personal  kindred  are  the  sons  of  his  own 
lather's  sister ;  the  sous  of  his  own  mother's  sister,  and  the 
sons  of  his  maternal  uncle.  The  paternal  kindred  are  the  sons 
of  his  father's  paternal  aunt,  the  sons  of  his  father's  maternal 
aunt,  and  the  sons  of  his  father's  maternal  uncle.  The  maternal 
kindred  are  the  sons  of  his  mother's  paternal  aunt,  the  sons  of 
his  mother's  maternal  aunt,  and  the  sons  of  his  mother's  mater- 
nal uncle.  Here  by  reason  of  near  affinity,  the  cognate  kindred 
of  the  deceased  himself  succeed  first,  on  failure  of  them,  his 
father's  cognate  kindred^  in  their  default^  his  mother's  cognate 
kindred  inherit. 

In  default  of  them,  the  A'eh4rfya  or  spiritual  preceptor,  the 
pupil,  fellow  student  in  the  Vedas,  and  JBrdhmcms  learned  in  the 
Vedas  successively  succeed:  and  lastly,  always  excepting  the 
property  of  Brdhmans,  the  estate  escheats  to  the  ruling  power. 

In  the  Yyavahdra-Mayiikha^  an  authority  of  great  eminence 
in  the  West  of  India,  a  considerable  deviation  from  the  above 
order  appears,  and  the  heirs  after  the  mcyther  are  thus  enumera- 
ted. The  brother  of  the  whole  blood,  his  son,  the  paternal 
grandmother,  the  sister,  the  paternal  grandfather  and  the 
brother  of  the  half  blood,  and  the  great-grandfather,  paternal 
uncle  and  the  son  of  the  brother  of  the  half  blood  inherit  to- 
gether. In  default  of  these,  the  $apindas,  the  samdnodakas, 
and  the  handhtu  inherit  successively,  according  to  their  degrees 
of  proximity. 

ADOPTION. 

The  law  of  adoption  does  not  exhibit  much  conflict  of  doc- 
trines between  the  several  schools.  It  must  be  known,  however, 
that  in  Bengal  and  Drdvira  (the  Becoan)  the  Dattaka-chandrikd 
being  respected  and  followed  in  preference  to  the  Datlaka- 
mlmdnsd  and  the  other  works  (on  the  subject,)*  the  adoption 
rules  followed  in  this  country  are  the  same  as  those  in  force 
and  acted  upon  in  the  Deccan ;  whereas  in  the  other  schools 
the  Dattaka-mimdnsd  being  followed  in  preference  to  the  other 
works,  the  differences  (in  the  doctrines  of  adoption)  between 
those  schools  and  of  the  Bengal  or  Deccan  school  are  the  same  as 
those  between  the  Daitaka-Chandrikd  and  DaUaka-Mimdnsd, 
Of  those,  the  material  ones  are  as  follows  :^In  the  schools 
other  than  Bengal  and  Drjivira,  a  Datlaka  son  must  be  ad^ted 
previous  to  his  initiation  by  the  ceremony  of  tonsure,   and   be- 


•  The  doctrines  of  ihe^Dattaka-mimAiud,  tbc^  are  also  respected  and  fol- 
lowed  in  this  country,  with  the  exception  of  such  of  them  as  are  contrary 
to  the  doctrines  of  the  DiUkJKt-chumdriki^'^Qee  the  Preface. 
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fore  the  fifth  yetr  of  his  a(^.  And  althougb  a  boy/wbooe  ton* 
Mire  has  been  performed  within  the  fifth  year  of  his  age  {lu  the 
inmilj  of  the  natural  father)  may  be  adopted,  yet  he  oanuot 
become  a  DaUaka  son  in  the  ordinary  form,  but  roust  be  eoii* 
sidered  an  Anitya  Dwydmuthydymc^  notwithstanding  the  ton* 
Aure  be  repeated  in  the  family  of  the  adopter;  whereas  in 
Bengal  and  the  Deocan  a  twice-born  roan  may  adopt  a  Mm 
before  tha  Upa-nayana^  and  a  Skddra  ^before  Um  marriage,  oS 
the  boy.  In  the  two  latter  ;Schools,  a  wife  cannot  adopt  a  son 
without  her  husband's  consent  or  authority,  whereas  in  tha 
Benares  and  other  provinces  she  can  do  so  with  the  sanction  of 
her  husband's  nearest  of  kin, — m.»  her  father-in-law  and  th9 
rest.  In  the  case  of  famine  or  a  like  distresS|  a  womaa  oai^ 
of  her  own  authority,  give  a  son  for  adoption  in  the  proyiaoes 
other  than  Bengal  and  Drivira.  Where  a  legitimate  son  is  horn 
subsequently  to  the  adoption,  (he  and  the  adopted  son  inherit 
together) ;  but  the  adopted  son  takes  one-third  according  to  the 
law  of  Bengal  and  Deccan,  and  one-fourth  according  to  the 
doctrine  of  the  other  schools.* 

According  to  the  Mayitkh/d,  an  authority  of  the  greatest 
^eminence  among  t^e  MakraWUy  the  restriction  .as  to  age  Telatea 
only  to  cases  where  no  relationship  subsists ;  but  when  a  rela* 
Jbiou,  or  aa-gotra  (a  person  of  same  race,)  is  to  be  adopted,  no 
obstacle  4ixists  on  account  of  his  being  of  mature  age,  mar- 
ried, and  having  a  tsanUj, 

The  hriirima  form  of  adoption  prevails  in  MUhUd.  in  other 
provinces  also,  recourse  may  be  had  to  this  form  of  adoption 
wherever  it  is  legalized  by  the  local  usage  or  family  oostom. 

STBI-DHAN.      ^ 


f 


v. 


If  a  woman  die  widiont  issue,  that  is,  leaving  no  pro^feny,   in      -'         \ 
other  words,  leaving  no  daugliter,  uor  daughter's  daughter,  nor  V 

daughter's  son,  nor  son,  uor  son's  son,  tt>e   woman's  property,  I 

pvea  by  a£fect(onate  friends  and  so  forth,  shall  be  taken  by  het      ^  V 

husband  and   t^e.  rest.— Of  a  woman,   who  dies  without  issue, 
as  before  stated,  and  who  had  become  a  wife  by  any  of  the  four      '.^  4 

modes  of  marriage  denominated     Brdkma,  DcipGL^  A'rska  and      f  1  ^ 

Prrfj<fjwr<.va,  the  property  belongs  in  the  first  place  to  her  hue-  /' 
hand.  Ou  failune  of  him,  it  goes  to  his  nearest  kinsmen  ' 
(Sapinda)  allied  by  funeral  oblations.  Bnt,  in  the  other  forms  :' 
of  marriage,  called  A'mraf  Odndharva,  Rdkthma  »nd  Paishickmy 
the  property  of  a  childless  woman  goes  suocessii^ly  to  liar  mother  i 
and*fother.  On  failure  of  them,  their  next' of  kin  take  the  " 
auccBsaion.      In  all  forms  of   marriage,    if  the  woman  leave 


*  In  ol4ier  reftpects  the  dootrin     of  the  DaUata'mimdnid,  Ae*.  generally 
agree  with,  and  do  not  materially  differ  from,  thoae  ef  IkUiaka^iAmdirikk 


t 
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proffeny,  ber  property  goes  finit  to  ber  daugbter.*  And  here 
in  the  case  of  competition  between  married  and  maiden  daugh- 
ters, the  umnarried  take  the  succession  j  but,  on  failure  of 
them,  the  married  daughters;  and  here  again:  in  the  case  of  oon>- 
petition  between  such  as  are  provided  and  those  who  are 
unendowed,  the  unendowed  take  the  succession  first ;  but,  on 
failure  of  them,,  those  who  are  endowed.  But  this  (rule,  for 
the  daughter's  succession  to  the  mother^s  gooda)  is  exclusive  of 
the  fee  or  gratuity  3  for  that  goes  to  the  brothers  of  the  whole 
blood.  On  fcttlore  of  all  daughters,  thd  granddaughters  in  the 
female  line  take  the  succession.  If  th«re  be  a  multitude  of 
these  [granddaughters,]  children  of  different  mothers,  and 
unequal  in  munber,  jshares  should  be  allotted  to  them  through 
their  mothers^  But  if  there  be  daughters  as  well  as  daughter's 
daughters,  a  trifle  only  is  given  to  the  daughter's  daughters ;  on  fail- 
ure of  daughter's  daughters,  the  daughter's  sous  are  entitled  to 
the  succession.  If  there  be  no  grandsons  in  the  female  line,  sons* 
take  the  property ;  on  failure  of  sons,  grandsons  inberit  their 
paternal  grandmother's  wealth*  On  failure  of  grandsons  also, 
the  husband  and  other  relatives  above  mentioned  are  successors 
to  the  wealtb.t 

Should  a  damsel,  any  how  aflftanced,  die  before  the  comple- 
tion of  the  marriage,  let  the  bridegroom  take  back  the  gifts 
which  he  had  presented,  paying,  however,  the  charges  on  both 
sides.  Sut  her  uterine  brother  shall  have  the  ornaments  for 
the  head,  and  other  gifts  which  may  have  been  presented  to  the 
maiden  by  her  maternal  grandfather,  or  other  relation ;  as  well 
as  the  property  which  may  have  been  regularly  inherited  by  her. 
On  fedlure  of  them,  it  shall  belong  to  the  mother  ;  or  if  she  be 
dead,  to  the  father. 

In  certain  circumstances,  a  husband  is  allowed  to  take  his 
wife's  gooda  iu  her  life-time^  and  although  sha  have  issue.  For 
instance,  in  a  famine,  for  the  preservation  of  the  family  or  at 
a  time  when  a  religious  duty  must  indispensably  be  performed, 
or  in  illnejBS,  or  during  restraint  or  confinement  in  prison  or 
under  corporal  penalties,  the  husband,  being  destitute  of  other 

*  Mddhy^h&rjya  contends  that  sons  and  daughters  inherit  their  mother's 
veeuUum  together,  only  where  it  was  derived  from  the  family  of  the  hus- 
Dand. 

f  Vide  Coleb.  MUdh  Chap.,  II,  Sect  11,  §  9—33;  Str.  H.  L^  Vol.  II, 
^p.  247,248  ;  also  Maoo.  H.  L.,  VoL  I,  pp.  38—40. 

Shr  William  Macnaghten,  adopting  in  his  book  Sri-hrishna  Tarkdlofikdroi 
order  of  saocession  to  the  Stri-dhan,  says  :  ^  The  order  above  given  is  chiefly 
taken  from  Col^bvooke's  translation  of  the  DdffChbkdga,  page  100.  I  do  not 
find  that  the  law  in  this  particular  varies  materially  in  the  different  schools; 
except  that  (as  in  the  case  of  succession  to  ordinary  property)  a  distinction 
is  nuMcle  by  the  law  of  Benares,  and  other  schools,  between  wealthy  and 
indigent  daughters.''  But  the  order  of  succession  which  is  adopted  by 
him  and  which  in  trutii  is  exclusively  according  to  the  Bengal  law,  is 
far  different  from  that  laid  down  by  iho  authorities  of  the  other  schools  ;  as 
will  be  manifest  by  collating  the  order  of  succession,  above  set  forth  (which 
being  taken  from  the  MUdkihardf  is  according  to  the  law  other  than  that 
of  Bengal)  with  that  given  at  page  40,  Vol.  L  of  Macnaghten*s  work> 


Digitized  by 


Google 


680 


VTAVASTHi-DABPANA 


funds  aud  therefore  taking  liis  wlfo'p  property,  is  not  liable  to 
restore  it.  But  if  he  seize  it  iu  any  other  manner,  or  uoder 
other  circumstanoes,  he  must  make  it  good.  The  property  of 
a  woman  must  not  be  taken  in  her  life-time  by  any  relation 
other  than  her  husband  ;  aud  suoh  ornaments  as  are  worn  bj 
women  during  the  life  of  their  husbands,  the  heirs  of  the  fcc»- 
band  shall  not  divide  among  themselves:  they  whodomm 
degraded  from  their  tribe. 

ALIENATION  OF  THE  UNDIVIDED  OR 
DIVIDED  PBOPERTY. 


The  Hindd  law,  as  current  in  the  provinces  other  than  that 
of  Bengal,  not   recognising  nny  individual   co-parcener's   propor- 
tional  right   in   the  joint   property,  none  of  the  oo-paroeners  io 
those  provinces  is  competent  to  make  a  gift  or  other  disposi- 
tion  of  the   undivided  estate.     Nevertheless,  while  the  sous  and 
grandsons  are  minors,  and  incapable  of  giving  their  consent  to 
a  gift  and   the  like,  or  while  brothers  are  so  and  continue  uase-    • 
parated,  even  one  person,   who  is  capable,   may  make  a  g^    ! 
mortgage   or  sale  of  immovable  property,   if  a  calamity  sSeo^   I 
ing  the  whole  family  require  it,    or  the  support  of  the  fimiily 
render  it  necessary,   or  indispensable  duties,  such  as  the  obse-   ' 
quies  of  the  father  or  the  like,  make  it  unavoidable.*    The   man, 
who   has  no  son,   grandson,   or  great-grandson  in  the  male  line, 
has  absolute  power  over  the  property  real  or  personal,   ancestral 
or  self-acquired ;  but  he  who  has  an   heir  or  heirs  of  the   above    • 
description,   can   alienate   the  movable   property,   ancestral   or   i 
self-acquired,  for  purposes  prescribed  by  law,  but  cannot  alienate    | 
the  self-acquired  real  property  without  the  consent  of  suoh  heir   ' 
or  hoirs ;  but  he  has  no   power  to  alienate    the  ancestral   real 
property,   because  in   such  property  the  right  is  always  limited  :   ; 
and  the  sous,  grandsons,   and   great-grandsons  of  the  occupant,   . 
suppobiug  them  to  be  free  from  those  defects,  mental  or  corporeal, 
which   are  held   to  defeat  the  right' of  inheritance,  are  declared 
to  possess  an  interest  in  the  property  in  question   equal   to   that 
of  the  occupant  himself.t    So  much  so  that  he  is  not  at  liberty 
to  alienate  it,  except  under  especial  aud  urgent  oircumstauces.^ 

In  other  respects  there  is  no  material  difference  between  the  ' 
law  as  current  in  Bengal  and  that  iu  the  other  schools. 


> 


•  Vide  Coieh.,  MUdk,CiL  I,  Qeot.  I,  %,2». 
t  Vide  Coleb.,  Mii&k.,  Ch.  I,  Sect.  I,  §  8  &  27. 
$  See  Macn.  H.  L.,  Vol  I,  pp.  2  and  8. 
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